THE MENTALLY 


Ae 
THE 


MENTALLY 
RETARDED CITIZEN 
AND THE LAW 


Sponsored by The Presidents Committee 
on Mental Retardation 


Edited by MICHAEL KINDRED, Project Director 
JULIUS COHEN 
DAVID PENROD 
THOMAS SHAFFER 


With a Preface by LAWRENCE A. KANE, JR: 


Chairman, Law and Ethics Work Group, 
fs 3.1 Wey. 
& Libary & 
Go o 
2 ae 
x = 


President’s Committee on Mental Retardation 
ee * 


F THE FREE PRESS 

P A Division of Macmillan Publishing Co., Inc. 
NEW YORK 

VA Calcutta Ae 


Collier Macmillan Publishers 
b ENS LONDON 


ara 


Copyright © 1976 by The Free Press 
A Division of Macmillan Publishing Co., Inc. 


All rights reserved. No part of this book may be reproduced or 

transmitted in any form or by any means, electronic or 

mechanical, including photocopying, recording, or by any | 
information storage and retrieval system, without permission 

in writing from the Publisher. 


The Free Press 
A Division of Macmillan Publishing Co., Inc. 
866 Third Avenue, New York, N.Y. 10022 


Collier Macmillan Canada, Ltd. 


Library of Congress Catalog Card Number: 74-21489 


Printed in the United States of America 


2 LE R.T., West Bengal 


printing number Q wee Bo FZ. ty 


12345678910 X 
Aco. No.l tha. sen. 


Library of Congress Cataloging in Publication Data 
Main entry under title: 
The Mentally retarded citizen and the law. 


“The President's Committee on Mental Retardation i 
convened a conference in 1973 . . . Each of the 22 hA 3 La 
principal papers appear in a chapter of this volume.” 

Includes bibliographical references. 

1. Insanity—Jurisprudence—United States— 
Congresses. 2. Mental health laws—United States— 
Congresses. I. Kindred, Michael. II. United States. 
President's Committee on Mental Retardation. 

[DNLM: 1. Mental retardation—Congresses. 2. Civil 
rights—Congresses. _WM300 M5545 1973] 
KF480.A75M46 346'.73'013 74-21489 

ISBN 0-02-916860-0 


Robert A. Burt, ‘Beyond the Right to Habilitation,” pp. 
418-36, from The Classification of Exceptional Children, 1974. 
Reprinted by permission of Jossey-Bass, Inc. 

Stanley Herr, “‘The Right to an Appropriate Free Public 
Education,” pp. 252-67. This paper is in part an elaboration of 
material first published in and copyrighted by the Syracuse Law 
Review, Syracuse University, Syracuse, New York, and is 
printed here with the permission of the Board of Editors of 
the Review. 

Paul Friedman, ‘‘Peonage and Involuntary Servitude,” pp. 
564-82. Copyright 1974 by The Harvard Law Review Associa- 
tion. This paper appeared as a Comment entitled,““The Mentally 
Handicapped Citizen and Institutional Labor.” The Comment 
was an outgrowth of a paper on this topic presented at the 
conference on the legal rights of the mentally retarded spon- 
sored by the President’s Committee on Mental Retardation, 
Columbus, Ohio, May 3-5, 1973. 

Patricia Wald, ‘‘Basic Personal and Civil Rights,” pp. 
3-26. Reprinted with an update by permission of PLI 
(Practising Law Institute) from their 1973 course handbook, 
Legal Rights of the Mentally Handicapped, originally published 
as ‘The Legal Rights of People with Mental Disabilities in the 
Community: A Plea for Laissez Faire.” 


THE WHITE HOUSE 


WASHINGTON 


Opportunity for every individual to develop his 
full potential has long been an American ideal, 
We judge our success or failure as a Nation by 
the norms of justice and equality under the law. 
The treatment we have accorded mentally 
retarded and other handicapped members of our 
society tests our success and challenges our 
ideals. Only recently have we sought to assure 
the right of mentally retarded citizens to develop 
their full potential, to share in the bounty of our 
land and to receive equal justice under the law. 


The President's Committee on Mental Retardation 
has stood for nearly a decade as the symbol of 
Presidential dedication to securing these rights 
to mentally retarded Americans, This volume, 
sponsored by the President's.Committee, is a 
further step toward the achievement of that goal. 
The lawyers, scholars, social scientists, and 
parents who have produced this remarkable col- 
lection of papers and comments challenge each 
of us -- executive, legislator, judge, citizen -- 
to make our goals of justice, equality, and 
opportunity a reality for the mentally retarded 


citizens among us. 
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Foreword 


Among certain American Indians, it was considered rude to ask an individual, 
“Who are you?” or ‘‘What is your name?" The reply was both a criticism and a 
revelation. The Indian would answer, “I am a person.™ The nameless mentally 
retarded people of the world give us this same response. And then we are forced 
to ask ourselves, ‘‘What is a person?’’, for mentally retarded individuals are 
always among the first to have their human rights denied, the first to be experi- 
mented upon, to be placed in institutions, to be sterilized, to be allowed to wither, 
and even to be destroyed. 

To restore personhood to the mentally retarded citizen, we must establish a 
truly comprehensive *'Bill of Rights’’ for them, because even now the rights of 
mentally retarded citizens are under attack all over the nation. 

There has been legislation, for example, considered by the Florida legislature 
to permit physicians in state hospitals to allow children with Down's syndrome 
and severely retarded persons to die simply by withholding life-sustaining proce- 
dures and drugs. The author of the bill says that of 1,500 severely retarded 
patients in Florida institutions, 90 percent should be permitted to die, **Why not 
let them die," urge proponents of such legislation, ‘when the money for their care 
could be used for such good social purposes," ** Five billion dollars could be saved 
over the next fifty years in Florida,” they argue, “if the mongoloids in our state 
institutions were permitted to succumb to pneumonia."’ The sponsor of this bill 
calls it “Death with Dignity"’—by which he means, of course, death with dignity 
for the mentally retarded person. I suggest that such legislation would mean death 
without dignity for the moral principles upon which this country has been 
founded. 

This is not, of course, a brand new idea. A number of years ago, a similar plan 
was put into effect. Doctors were told, ‘Patients whose illness, according to the 
most critical application of human judgment, is incurable, can be granted release 
by euthanasia," This plan was proposed in 1939, and it was signed, Adolph Hitler. 
Over 100,000 people died as a result of those simple instructions. The authority to 
kill was expanded to include millions of patients suffering from mental retarda- 
tion, schizophrenia, epilepsy, encephalitis, and a social disease called Judaism. 

Five days prior to the President's Committee's conference from which this 
volume derives, a helpless mongoloid infant was denied life-saving assistance in a 
hospital in Decatur, Illinois. The events are becoming tragically familiar. The film 
“Who Should Survive?” produced by the Kennedy Foundation, related a similar 
incident that occurred several years ago at the Johns Hopkins Hospital. This film 
has been shown all over the nation. Newspapers have editorialized on it. The 
general consensus has been one of horror and repugnance. And yet history has 
repeated itself, as it is repeating itself day after day in hospitals throughout the 
country. 

These cases are just one more proof that as a nation we have failed in our basic 
human obligations to the mentally retarded citizen. A “Bill of Rights,"* human and 
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legal, for mentally retarded citizens is essential. The first right is the right to life 
itself. The mentally retarded person deserves the right to life, the right to be born, 
as much as any other human being. While even the right to life is not an absolute 
right, the principle must remain: The retarded citizen’s right to life must be equal 
to that accorded any other person. 

Second, the retarded child must have the right to an education in his or her 
own community. Class action suits around the nation have established that 
retarded children—even the severely retarded ones—have a right to education 
and rehabilitation services. Nonetheless, hundreds of thousands of retarded 
children are still denied an adequate education. They cannot wait for class action 
suits in every state. Just as we have a Civil Rights Act to prevent discrimination 
according to race, color, national origin, or sex, so Congress should pass an Equal 
Opportunity Act to prevent discrimination based on intellect. 

Third, the parent of a mentally retarded child must have the right to a choice of 
care within the community. In most states, the only available residential place- 
ment outside the home is a non-competitive state institution that is large, 
crowded, far away, old, expensive, lacking education, rehabilitative, and spiritual 
opportunities and offers little chance for a person to exit into a fruitful life in the 
community. 

Mildly retarded individuals, especially the young, fare far better in the commu- 
nity. Commitment, voluntary or involuntary, of the mildly retarded person is 
totally unjustified and leads to a serious loss of the common civil and human rights 
that can be fully appreciated by them. By such action, often without due process, 
the rights to vote, to marry, to execute a will, to drive, and to make contracts are 
affected. If the mentally retarded resident of an institution inherits property, the 
institution can acquire that property to defray the cost of keeping him institution- 
alized. Even more frightening, the mentally retarded person may have no appeal 
mechanism, and in many cases may be institutionalized without review for a 
lifetime. 

Fourth, the mentally retarded adult should have the right to work. Mentally 
retarded persons can do many productive jobs even in our highly industrialized 
and technological society. The emphasis should be to fit the job to the person and 
not the person to the job. 

Fifth, the mentally retarded citizen should have the right to a sexual and family 
life. Dr. George Tarjan, a foremost psychiatrist in the field of mental retardation, 
has pointed out that retarded people are always the first people to be thought of as 
“surplus” by society, and the most available for ‘social action’? and eugenic 
experimentation. Indeed, surgical sterilization of mentally retarded persons is 
permitted by statute in many states, and in most of these states it can be 
performed without the patient’s consent. 

On the question of who should and who should not be allowed to have 
children, there is no equation between high IQ and desirable parental traits or low 
IQ and undesirable ones. Tests of intelligence are constructed for predicting 
success or failure in school, not in society. Surely by now we should have learned 
not to confuse smartness with wisdom or humanity. Or have we learned this 
lesson? 

We have learned that the age old notions about sex and parenthood among 
mentally retarded citizens must be reexamined. A recent study at a state institu- 
tion where the sexes were allowed to mix freely found that the mentally retarded 
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residents were in general more responsible, more puritanical, and more sensitive 
to rules of proper conduct in sexual matters than other individuals. The report 
stated, ‘“‘The extra-marital conception rate of our women patients would have 
given pride to any college president or high school principal.”’ 

Sixth, mentally retarded people must have equal protection of the laws. When 
a retarded person is involved or suspected of involvement in crime, no statutes 
exist that deny him rights accorded to every other citizen. Yet, in practical 
operation, the mentally retarded offender is frequently deprived of these rights. 
The fact is that mentally retarded people are three times as common in the 
population of federal prisons as in the general population. Such data have some- 
times been erroneously interpreted to mean that retardation is characterized by 
criminal tendencies. In fact, however, these statistics show that the mentally 
retarded individual is less able than others to protect his legal rights. In a recent 
study it was shown that mentally retarded suspects, at the time of arrest, have far 
more frequently waived their constitutional rights against making self-incrimina- 
tory statements. They are easily cajoled into confession. They waive the right to 
counsel and to jury trial far more often than the criminal with average intelligence. 
Likewise, reduction of the charge is far less frequent with the mentally retarded 
person. It is infrequent for a judgment or sentence against a mentally retarded 
defendant to be appealed. 

We are finally learning that, with the proper help and by any standards of 
worth, mentally retarded individuals have great value to our society. In their naive 
innocence, they believe us when we talk about love, about trust, and about 
sharing. In their striving to be what they think we are, they are devoted, hard- 
working, and trusting. In the courage with which they face their handicaps and 
disabilities, they inspire us all to a new standard of achievement. 

It is the obligation of each of us to value and nurture above all the moral 
principles which teach us that all human beings are equal in law, that those who 
have the most gifts have the greatest responsibility, that indeed those with the 
least must be entitled to the most in a compassionate society, and that every 
human being must count as one whole person. 


EUNICE KENNEDY SHRIVER 


Executive Vice-President 
Joseph P. Kennedy, Jr., Foundation 


Preface 


The title of this landmark volume is testimony to recent dramatic changes in 
the law and in public attitudes toward mentally retarded individuals. Today we 
speak of citizens with the rights that accompany citizenship. Until a very few 
years ago, we spoke euphemistically of all mentally retarded individuals as 
“children,”’ without regard to their age, abilities, and individual potential. Not 
long ago, the mentally retarded were treated as objects—and referred to with such 
derogatory labels as idiots, imbeciles, and feebleminded. 

In The Mentally Retarded Citizen and the Law over sixty academic and 
practicing lawyers, educators, mental retardation professionals, social scientists, 
and concerned citizens explore the legal and social changes that must take place 
before this concept of citizenship can become reality for all mentally retarded 
individuals. Too many thousands of these citizens are still housed in giant 
warehouses, monuments to a bankrupt philosophy. In too many of these inhu- 
mane places, the only schooling is still in the lessons of brutality and despair. Too 
many thousands of mentally retarded individuals are excluded from our systems 
of ‘‘universal’’ public education. And too many thousands more are placed 
needlessly in segregated classes and buildings, denying both mentally retarded 
students and their nonretarded peers the advantages of interacting and learning 
from each other. 

The recent critical reappraisal of legal discrimination against the mentally 
retarded has been a joint effort. Major credit goes to those parents who after 
World War II founded the National Association for Retarded Children (now 
Citizens), with its state and local affiliates. The American Bar Association has 
played an important role through publication in 1961 and 1972 of The Mentaily 
Disabled and the Law and establishment of the Family Law Sub-section on 
Mental Retardation and the Law and the ABA Commission on the Mentally 
Disabled. The Association’s sponsorship of the National Center on Law and the 
Handicapped at the University of Notre Dame underscores its commitment. 
Through these and other organizations, many dedicated men and women have 
fought for the human dignity and civil rights of mentally retarded Americans. 
Many of those involved in this struggle have cooperated to create this volume. 

The President’s Committee on Mental Retardation takes great pride in its 
sponsorship of The Mentally Retarded Citizen and the Law. Intense presidential 
interest in the rights of mentally retarded citizens has been demonstrated now 
over four administrations. The President’s Panel on Mental Retardation, estab- 
lished by President John F. Kennedy in 1961, was a decisive act on behalf of 
mentally retarded citizens. In a real sense this volume is the legal profession’s 
response to the work of that panel. The intervening decade has brought great 
judicial, legislative, and social reform. It is, therefore, only fitting that the Presi- 
dent’s Committee, successor to the original President’s Panel, should provide 


leadership and support in this reexamination of the legal rights of mentally 
retarded citizens. 
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The citizenship of mentally retarded individuals in America has now been 
recognized. The battle to ensure respect for all the rights inherent in this citizen- 


ship will be long and difficult. 
“We have miles to go—and promises to keep.” The volume discusses some 


constitutional promises now fulfilled and others still to keep. 
LAWRENCE A. KANE, JR. 


Chairman, Law and Ethics Work Group 
President's Committee on Mental Retardation 
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Introduction 


The President’s Committee on Mental Retardation convened a conference in 
1973 to review recent progress in ensuring the legal rights of mentally retarded 
citizens and to consider the practical and conceptual obstacles to full realization of 
those rights. The conference brought together legal and mental retardation profes- 
sionals who have played key roles in the drive to guarantee all mentally retarded 
individuals full constitutional protection. This volume is the product of that 
conference. A major legal paper was prepared in each of twenty-two areas 
affecting the rights of the retarded; for each area at least two conference partici- 
pants presented reactions to the papers. Following the conference, papers were 
refined in light of the reaction comments and conference discussion. Each of the 
twenty-two principal papers appear in a chapter of this volume. Some reactors’ 
contributions have been completely incorporated in the principal papers; others 
could not be easily accommodated within the principal papers and so are pre- 
sented as discrete parts of the appropriate chapters. 

The Mentally Retarded Citizen and the Law is intended as a resource work for 
judges, attorneys, law students, guardians, advocates, and others concerned with 
the legal rights of mentally retarded citizens. It expands considerably the total 
literature available on this vital subject. Further information on related legal 
problems and on mental retardation can be pursued through the references cited 
herein. The President’s Committee on Mental Retardation publishes a periodical 
which provides extensive information on new cases as they are decided; it is 
entitled Mental Retardation and the Law: A Report on the Status of Current 
Court Cases. 

Recent programs in ensuring the legal rights of mentally retarded citizens has 
resulted from increased scientific understanding of mental retardation and demon- 
stration that ancient legal restrictions are inconsistent with the factual and con- 
ceptual elements of this scientific understanding. Further progress is dependent 
upon effective communication between lawyers and mental retardation profes- 
sionals. In every profession, a special form of language evolves that permits 
members of the group to communicate precisely and easily with others within the 
group. This professional jargon, however, also can segregate the group from other 
professions. Editors for this volume were chosen to include both lawyers and an 
individual with extensive experience in mental retardation, and a major goal of the 
editors was to lower the language barriers between the lawyers and mental 
retardation professionals. The Mentally Retarded Citizen and the Law should 
assist lawyers and judges in communicating with personnel in the mental retarda- 
tion field and help mental retardation professionals better understand, utilize, and 
communicate with attorneys. 

Misconceptions about mental retardation are still common in this society, and 
these misconceptions are shared by many lawyers, legislators, and judges. Too 
often legislative and judicial decisions still reflect inappropriate and inaccurate 
stereotypes and beliefs. A prerequisite to sustained recognition of the legal rights 
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of mentally retarded citizens is increased public and professional education to 
foster a more realistic view of the great developmental potential of retarded 
individuals. The legal profession tends to look to medicine, and especially psy- 
chiatry, for solutions to mental retardation problems although for almost 90 
percent of the individuals labeled mentally retarded medicine plays no greater role 
than among the general population. This tendency reflects an inaccurate percep- 
tion of mental retardation as a sickness residing within the mentally retarded 
individual. Mental retardation is too often perceived as an illness, a problem that 
the individual has; with appropriate programing and treatment, therefore, the 
individual can be treated and may be cured. Unfortunately, this view fails to 
recognize the role of the physical and social environment—an environment that 
can exacerbate, or even create, the problems of a person labeled mentally 
retarded. 

The interrelationship of mental illness and mental retardation in legal develop- 
ment presents a particularly delicate problem. Scientifically and socially the two 
are distinct phenomena; nevertheless, both the general public and the legal 
literature often treat them as the same. In large part this is simply a result of 
ignorance, but other factors complicate the interrelationship somewhat. First, 
both mental retardation and mental illness carry the burden of centuries of 
prejudice, misunderstanding, and discrimination. Second, scientific development 
in both fields has emphasized the great variety of individuals that carry each of the 
labels, the potential of individuals to develop and be integrated with the rest of 
society, and the capacity of community services to obviate any need for restric- 
tive institutionalization. And finally, many legal concepts in the two areas have 
developed in parallel. As different as the mentally ill and the mentally retarded 
are, each individual requires due process prior to restriction of liberty, access to 
general and specialized social services, effective advocacy, and many other legal 
rights that are taken for granted by other citizens and that have long been denied 
the mentally ill as well as the mentally retarded. It is essential to beware of old 
stereotypes and to be faithful to scientific fact in determining when a common 
legal approach is appropriate to the problems of these two very different cate- 
gories of individuals. 

Considerable attention was paid in the editing of this volume to conceptualiza- 
tions of mental retardation. The mentally retarded have long been regarded and 
treated in literature and society as non-human objects; in this volume reference is 
to mentally retarded citizens and mentally retarded individuals. The term retar- 
date is eschewed because of its almost inanimate connotations. Further, average 
instead of normal is used to describe the general population. To use normal in this 
context is to imply that mentally retarded individuals are abnormal. Based on the 
factor of intelligence, many of the people who read this volume are as normal or 
abnormal as the mentally retarded. It is merely that their scores vary from the 
average in the opposite direction. The more accurate categorization is below 
average, average, and above average. Language affects conceptualization. If the 
talk is about normal and abnormal, and if mentally retarded people are seen as 
abnormal, then it is much easier to deal with them as an undifferentiated group, 
perhaps somehow less than human. Thus, deprivation, isolation, and the denial of 
civil and human rights may not appear to be very important. In fact, the idea that 
mentally retarded persons are citizens with rights equal to those of other citizens 
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may never come to mind. It is only when mentally retarded citizens are seen as 
more like than different from everyone else in society that appropriate programs 
of normalization can be instituted for even the most severely limited mentally 
retarded individuals. 

The effect of labeling is critical in the area of mental retardation. When a 
person is told that another individual is mentally retarded, that person often 
develops different expectations for the so-called retarded individual, based merely 
on the label and not on the individual’s performance. In time, the ‘‘mentally 
retarded” person begins to act in keeping with these expectations. There is ample 
evidence in the literature that this phenomenon occurs and that it is a significant 
factor in limiting the functioning of mentally retarded persons. In school, children 
perform in ways consistent with teachers’ expectations. Examiners who do not 
expect good performances from poor black children do not get good performances 
from them. This is not to say that there are no individuals who require special 
services: it is to say that environmental factors and pre-set expectations have a 
major impact in determining who is regarded and ultimately labeled as mentally 
retarded. 

By statistical definition, people perceived and labeled mentally retarded are 
those individuals who function intellectually at the lower 1 to 3 percent of the total 
population. Using this figure, current estimates for the United States indicate that 
there are over 6 million mentally retarded persons. Of these, about 250,000 are in 
institutions, primarily state homes or training schools for the mentally retarded. 
The definition of mental retardation accepted by the American Association on 
Mental Deficiency states: “Mental retardation refers to significantly subaverage 
intellectual functioning which manifests itself during the developmental period 
and is characterized by inadequacy in adaptive behavior.” The mentally retarded 
population is often divided into several groups or levels based upon the severity of 
their retardation. The boundaries between mental retardation and average and 
between any of the levels of mental retardation are not clear or precise; different 
disciplines use different cutoff points; some words change in meaning, depending 
on the orientation of the professional using them. 

A categorization system frequently used is mild, moderate, severe, and pro- 
found, For purposes of example, if a 3 percent incidence is used, this would mean 
there are 30 mentally retarded persons in a population of 1,000. Of the 30, 
approximately 25 would fall in the mild classification; the moderately retarded 
group would include 4; there would be only 1 in the severe or profound level. 

The mildly mentally retarded group (25 of the 30 per 1,000) would include 
individuals who, in all likelihood, are identified by the public school system as 
retarded. Depending upon the general behavior of these individuals and the 
programs available in the school system, they may or may not be placed in special 
classes. Moreover, after completion of school, commonly they are absorbed into 
the total adult population and are not readily identifiable. These are individuals 
who generally work in competitive jobs and who, provided they have no physical 
or emotional problems in addition to their retardation, are able to lead indepen- 
dent lives. 

The moderately mentally retarded (4 of the 30 per 1,000) are more limited in 
their capabilities. Generally, they will be identified before entering school and 
need special preschool and school programs. These children are most likely to be 
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placed in classes for the trainable mentally retarded. As adults, they usually are 
able to live and work in the community, but need some type of sheltered 
environment or supervision in order to function optimally. 

The severe and profound levels are represented by only 1 of the 30 individuals 
per 1,000. These individuals include many whose problems usually can be identi- 
fied at, or shortly after, birth. Individuals functioning at this level are much more 
dependent, need more intensive programing, and frequently have physical prob- 
lems in addition to the retardation in mental development. 

Although the different degrees of mental retardation are generally recognized, 
there often are questions about how a particular individual should be classified 
and, even more importantly, an expanding debate over the value, if any, of 
classification. Classification usually provides little or no information of value in 
developing programs for the individual; that requires factual information about the 
person’s strengths and specific weaknesses and the kinds of support that are most 
beneficial to the person. Unfortunately, classification systems are used widely and 
in many instances are written into law or regulations governing programs and 
services. Thus, it is important to reemphasize that the dividing lines between the 
various groupings and between the retarded and nonretarded populations are 
inexact. 

There is no mention of IQ levels in this consideration of classification, as an IQ 
score is one of the least helpful facts available to the professional. It gives little 
information or guidance although it provides a basis for stereotyping; both work to 
the disadvantage of the person to be served. An IQ represents the score than an 
individual obtains on a specific test under certain standardized conditions. The 
score may predict performance in some areas, but it is of very limited value in 
most areas of human functioning. A parallel would be to time a person’s running 
speed over a measured distance under specific conditions of temperature, humid- 
ity, and wind velocity and then to use the resultant time (score) to determine what 
the person would be permitted to do. Those with slow times would not be 
permitted to make contracts, marry, handle their assets, have children, or attend 
regular classes in public school. 

Recent literature emphasizes the relationship of mental retardation to socioec- 
onomic class. It has been noted that the more severely handicapped children who 
survive tend to be found in families from the middle and upper classes (perhaps 
because of the better medical care and treatment that is available to them), 
whereas a larger number of mildly retarded children tends to be found in families 
from low socioeconomic levels and poor environments. There is increasing evi- 
dence that a cause of this imbalance is the biases that are built into IQ tests and 
into examiners. Tests do not measure the cultural experience that many of these 
students bring to school. It is absurdly inappropriate to use an English language 
instrument to determine the intelligence of children for whom English is not their 
primary language; yet, even this is done. Moreover, the norm groups against 
which students are compared in intelligence tests have usually been drawn from 
white middle class populations. Thus, the racial and social class biases of this 
society have been incorporated into a testing, labeling, and placement system 
which ensures that a disproportionate number of minority group and economically 
deprived children will be identified, labeled, and placed as mentally retarded. 

If there is anything that readers of this volume should keep in mind, it is that 
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individuals labeled mentally retarded frequently are labeled so inappropriately. 
Moreover, irrespective of the accuracy of the label, individuals labeled mentally 
retarded require the same things that others in this society require: first, equal 
treatment under the law; second, a full enjoyment of their civil rights, third, 
individualized services designed to meet their specific needs and help ensure their 
functioning at an optimal level—an impossible objective if they are treated as part 
of an undifferentiated group; fourth, the provision of services accomplished 
insofar as possible within general service systems, rather than within specialized 
systems that highlight differences and isolate mentally retarded citizens from 
others; and fifth, full opportunities for normalizing experiences—that is, experi- 
ences in which the program helps them to become incorporated more fully into the 
general society. 

Some interesting aspects of labeling can be seen in this society’s provision of 
special services for mentally retarded citizens. The school system provides spe- 
cial services, and these services tend either to isolate children labeled as mentally 
retarded or to exclude such children from school services entirely. Exclusion is 
probably the highest order of proving that certain children cannot learn within a 
school setting. The inability to learn is demonstrated by labeling them and then 
keeping them out of school entirely; once having been excluded, they not surpris- 
ingly fail to benefit from school. 

The health and mental health systems also have used labeling to ensure that 
people called mentally retarded are placed in isolated institutions where, histori- 
cally, the length of stay has been determined by institutional needs rather than by 
the needs of the individual. Moreover, treatment frequently has not been available 
or has been deemed inappropriate merely because the person has been labeled 
mentally retarded. 

The mentally retarded person, as any other person, can have physical and 
mental illnesses, educational and legal needs, and can respond and improve if 
provided the necessary services and treatment. Basically, as citizens mentally 
retarded individuals have the same needs as others in the general population, and 
when their potential is realized they contribute to the society. They need access to 
systems and services, and they have legal rights assuring this access. 

The May 1973 conference sponsored by the President’s Committee on Mental 
Retardation and this resulting volume have brought a diverse group of persons and 
ideas together. The views expressed in each of the contributions to this volume 
represents the position of its author and does not necessarily represent the 
viewpoint of sponsoring institutions, other contributors, or the editors. Nonethe- 
less, readers will find many themes reiterated throughout the volume. These 
themes may be seen as providing some consensus on the legal rights of mentally 
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CHAPTER 1 


Basic Personal and 
Civil Rights 


Editorial Introduction 


Wags paper in this first chapter provides a broad overview of 
rights that are taken for granted by most citizens of the United States 
and often casually denied to mentally retarded citizens. She groups these 
rights into two categories: personal rights (to marry, to have a family and 
sexual relationships, to bear and raise children) and civil and commercial 
rights (to contract, to work, to sue, to vote, to hold public office, to serve 
on a jury). These rights are seen as defining the very essence of citizen- 
ship and even of the human condition. Wald points out how cherished 
these rights are in general and how readily the society has denied most 
or all of them to others as soon as those others are labeled “incompetent” 
or “mentally retarded.” 

Wald argues that we have created a two-track legal system based 
on labels and that recent Supreme Court decisions, as well as common 
sense and humanity, require that we develop a much more sophisticated 
and individualized method of restricting these rights where restriction 
is necessary. Her basic proposition is that laws applicable particularly to 
the mentally retarded are almost never appropriate. Rather, society 
must decide generally whether it is willing to place restrictions on these 
basic personal and civil rights and then apply these restrictions even- 
handedly to all citizens, whether or not they are mentally retarded. For 
example, society should have general minimum child care qualifications; 
itis not appropriate, however, to apply to the mentally retarded a blanket 
prohibition on the raising of their own children. An individualized deter- 
mination is required to establish that a given parent, mentally retarded 
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or not, is unfit to raise his children. Wald also argues that many of the 
rights she discusses fall in the constitutional category of “fundamental 
rights,” so that a compelling state interest is required to justify whatever 
general restrictions are applied. 

Some of the individual rights discussed in this overview are dis- 
cussed in greater depth elsewhere in this volume. The theme of 
individualizing determinations of capabilities, rather than labeling, and 
the theme of providing mentally retarded citizens with equal treatment 
under general laws applicable to all citizens run throughout most of 
the volume. 

Roos characterizes the traditional legal treatment of the mentally 
retarded, described by Wald, as exhibiting high levels of denial and 
supersimplification. Through these mechanisms, the law has condoned 
the concept of levels of humanity. Roos emphasizes, however, that 
social scientists must refine their skills of evaluation and prediction if 
individual legal restrictions are to be placed on basic rights and geared 
to the capabilities of the individual. Roos closes with a plea for improved 
communication among lawyers and other professionals in concept devel- 
opment and advocacy. 

Haggerty adds strong support to Wald’s analysis and notes the 
irony of having to make a special plea for all citizens to be treated equally 
under the law. He is highly critical of society’s treatment of mentally 
retarded citizens and assigns a portion of the blame to the legal profession. 


PRINCIPAL PAPER 


PATRICIA M. WALD 


THE PAST FEW YEARS has seen an explosion of litigation on behalf of mentally 
retarded persons. Most cases have focused on the minimum standards of humane- 
ness and treatment that must be accorded persons who are institutionalized after 
someone has decided they cannot function in the community. More recently, cases 
have dealt with demands that all children with mental handicaps be provided an 
equal opportunity for a publicly supported education by the public school systems. 
With an increasing acceptance of the principle of “normalization,” future litigation 
probably will involve rights to community services— health care, jobs, housing, 


o Dr. Phil Roos, executive director of the National Association for Retarded 
Citizens, and Dennis Haggerty, Esq., Philadelphia attorney and consultant to the President’s Committee 
on Mental Retardation, for the stimulation provided by their reaction comments. In addition, Erwin 
Friedman, Ph.D., director of the National Children’s Center, Washington, D.C., has generously shared 
with me his insights and decades of experience in working with retarded persons in and out of institu- 


tions. 


The author is indebted t 


4 Te Means Bormiu Caise med he bow 


nming d pw Nog ide adianta agia n EE ETE a a te 
Cam syd eh owih d ihe annama a roupa muddy ao psok te soppan? dhot 
© ervey bee popie wah dahin to arnie ond foncion N ale udi ded 
SMA ibe depa porria) md HN Tight od ihes Ngee ed panpde we (Rey ma al 
ate thet (emery 

AA permas impar etrvety bathe w beani obeys iie parommal amd «oud rege olf 
piven SH memtai dmehdnme Hee Higher te marry ter kore and ter rone hidan, 
Aa be Avua wp by uari owe famiy. 1o maie carant omi empage a budais 
ami rade. to Bed o pd. to vute, amd Wo po to comet 

Theas Tyee define a men o wunen an o human huang amd they sputi oud te 
Meee COME me us o marande o pea ety The ens od wased posero eah 
aSr ihead a 6 hatu iani ow uepre finn maa a uman Largely cm thr hen ol w trehet 
Woe oa ae Mn IDe peaa ts eaeecie hers sagbe Tee be or the comerte ta f, 
Oo thee ounde of iamas Himes “wap ie srengid od ibe Sag 

AU feya ghae a winds uean ihat raite a ange seme or ibers oid be demand 
M o al peage amiey eaan h mame And then ded oe e deae 
d n pagase Cady om sare aata aa do a manay reade Heapeere & agoes sid New 
a lros ~ e dabie trud kpa priom Thee a irae eara angh ae mem od pd a 
puen are m Aip oml poat Lopty end any a a te pend 
(eee o waw re puai tuhoe the ipo Tie Ba of Riha doe et eed at 
OPENER Ghd mgusa A Goenmmmption se Levon ol o mapir srad kegel oann 
Me Wee area A Pantahonnnns as oh yae hon Daren dnd by ee bogres (ser) om e 
Nene Rae drade a p riara n duunin Oat C owy Ram oaod sat 


po poe anette sl arpenrertntestenlenein feted spars) ann. 
ee © osoan laeaat OANE bm moe poania a a sasas oe 
i pean g daly i = wall 
aa Re 


Teme Mas alaninin sme Me anaota with uand bo dhr Comet anp 
whee Aee m o mnpuilling rans anammar and saw diana, Argia oes Manne 
u OS D Lowen o goess oat) Au gomone ene anena we mene “* 
Tie et of “yoommguttiong ” party avons ban Aem of hondamena yim a a aD 
EY os eae hae of wang Mes angana voeding se arnih 
Aiei of ipm an u seas a me Any Aad a eMail Mat 
Eomp Ammin busing oileniht See permmnsmnint a ree me ya andn aoma siti 
Ae ae aimat aos geai aA anra apaa E Mar aas ian a 
M A husus di a muga a ai pyy a and und awanandat 
esme adibe Aa sune meore Bundammnal angah yriuighe viih aw Anm © 
Pasaman aé d angah apgr th anand as ennil Aad a Chuan otf ddadl 
Mim The apponere se dee dete angah pesilat bor hewn mn rh hr maibe AD 


pe al 2 m Bee a A aian wnat 
E Mo ameg È aminy ait apee tee 
Ar Mem iaee emilian silaa ta a Bain 


Pad -e ee ee 
eae BA mi 


‘ 


WT 


eats Pomerat wand 4 Miye . 


a Amalie amnion tl gin ry ovtee oatensfivin Rate flny 
ee e a anda 

Raed enrian iasta p dapa Berb saeortncnry Bb poanias Aim iomem: haere 
acne Nee a Aine paea y Aa h aand Agd ae a Mae pae 
mgin © pridá maaa. nome bage wine oh & piain sewn damd ae eme 
pny we peren OF ee tenga ail ol eter vee on Hy 
ae peta, Ma ail paghe sorp aende me a. apnoe gree 
mnie. Aana ad mgen t Libe earne he a andad oe 
iub ot Ae mans sai Maa a a Fie poaa e a ag ae Tie 
jn sepan E an artas bain oa wA te peranan Aree met on abo 
renard ama Ao np ae aid nng vaih Da ab aAa o eaa 
ao do aputa Aaga eaa be pund Bilip vad dawa ars upat aih er 
joms eanget ad u a paee Aomin me 
“daa ee ed 


. t oa ot agin ammen bey amon 
ake Senet Se te aR We ee a tS ete ner germ te te ee 
ie me HT oP 


Co St e naa oat 
canner dentate cinaeiyesaant aaa Comm 
te agente 


tememen oen m mae Hae assy 
= 
ce ee y D 


6 The Mentally Retarded Citizen and the Law 


of the right to privacy belong to, and are valued by, all people and must not be taken 
away from mentally retarded individuals without a particularized showing that 
they cannot cope by themselves without disastrous consequences. The retarded 
adult should not be thought of as an eternal child, subject to a lifelong application 
of parens patriae. 

The law in its present form cannot cope adequately with the concepts of civil 
and legal rights of retarded persons in the community. The concept of rights of care 
and treatment for institutionalized persons is more familiar; retarded people can be 
dealt with more easily when they are safely tucked away. But when people move 
about freely in the community, society's notions of legal obligations and rights 
operate on basic assumptions about these people: They know and understand 
the consequences of what they do. They can explain to others what they intend 
to do. They act reasonably in their own interests, and it is morally right that they 
suffer the consequences of their actions. The law has formulated another set of 
assumptions for people who do not fit this profile. Such people are “outlaws.” 

In the past, when the law has had to deal with the reality that some people in 
the community cannot be held to the “reasonable man standard,” its response has 
been to deny them the legal ability to negotiate the personal and commercial 
bargains of everyday life. There are other responses that might be tried instead: 
Laws might require a higher burden of care on those who déal with the mentally 
disabled commercially, instead of denying the disabled person his right to transact 
his business. A trend developing in some areas of regulatory law would require a 
seller to have responsible sensitivity to a buyer's potential for exploitation, Examples 
include mortgage frauds perpetrated on poor people, television advertising directed 
to children, and 24-hour optional cancellation periods for the victims of door-to- 
door salesmen. These rules Suggest that the law can develop increased sensitivity 
to the problems of retarded citizens who live freely in the community. 

The remainder of this paper will explore the application of legal counterparts 
of the “normalization” principle. These counterparts are: (1) a presumption that 
retarded persons can exercise all civil and personal rights, requiring the state to 
show a “compelling justification” of denial of these liberties, and (2) a requirement 
that before the right to be left alone or even to fail can be denied, or “help” 
compulsorily given, a citizen must be judged by reference to specific narrow and 
relevant behavior. 


PERSONAL RIGHTS 


Certainly in human terms the most basic social needs or “rights,” if you will, 
of men and women are the freedom to love, marry, and procreate. Justice Goldberg, 
in Griswold v. Connecticut? talked of the marital relationship as a fundamental 
area of privacy protected by the ninth amendment.” Hence, the state cannot, except 


#381 U.S. 479 (1965). 
“Id. at 481 (Goldberg, J., concurring). Cf. Loving v. Virginia, 388 U.S. 1 (1967), 


pm 


Basic Personal and Civil Rights 7 


in the most unusual situations, say whether its citizens can marry, can have children, 
must practice birth control, or must undergo sterilization.!” The state may not 
dictate to a pregnant woman whether or not she may have an abortion during the 
first trimester of her pregnancy.) 

But what about mentally retarded people? Starting from a legal premise that 
a mentally retarded person is a citizen with the same constitutional rights as any 
other citizen, a compelling justification must be shown by the state before the 
retarded individual can be deprived of these or any fundamental rights}? The 
relevant issue then becomes: When does the state have a compelling rationale to 
deprive a man or woman of rights to privacy, to marriage, sexual intercourse, and 
procreation? 


The Right to Marry 


Over 40 states now have some restriction on the right to marry for those classified 
as “incapable of consenting for want of sufficient understanding,” “imbeciles,” 
persons of “unsound mind,” “persons who cannot make a civil contract,” “idiots,” 
“under guardianship,” “mental retardates,” “feebleminded,” “legally incompetent,” 
“mental defectives,” “mental deficients,” or “weakminded.” A few states allow in- 
competent women over the age of 45 or those who have been sterilized to marry? 
It is not possible to know the real deterrent effect of such laws: How many persons 
with mental deficiencies are not identified as such and marry? How many are told 
they cannot marry and never challenge that ban? What is known is that official 
enforcement of such laws is haphazard, Only a few states require any positive proof 
of mental capacity or check records of incompetency registers before issuing a 
marriage license, It is often the courthouse clerk, presiding minister or judge, or 
interfering relative who must raise any question as to mental capacity. The question 
of whether the applicant has been adjudicated incompetent or institutionalized 
at any time does, however, appear on many applications to trigger further inquiry 
about those who answer truthfully. Annulment proceedings can also be brought 
variously by the incompetent person, his guardian or relative, or the “injured 
14 

The critical policy question is who among those who function at a lower 
intellectual and social level present such an intolerable risk to themselves or their 
mates that they should be forbidden to marry? Some mental retardation experts 


10 See Eisenstadt v. Baird, 405 U.S, 438 (1972); Skinner v. Oklahoma, 316 U.S. 535 (1942), 

1 See Roe v. Wade, 410 U.S, 113 (1973). 

12No one denies, for instance, that he or she must be given fifth amendment due process before liberty 
is taken away; that the equal protection of the laws guaranteed under the fourteenth amendment 
applies; or that he or she cannot be subjected to cruel and unusual punishment under the eighth 
amendment. 


"Twn Mentatcy Disanuen at 226-49 

MOGO, SECURING THE LEGAL RIGHTS OF Rerannen Persons 10 (Public Affairs Pamphlet No, 492, 1973) 
cites two instances of retarded couples—one who answered “yes” on the form and were denied a 
license and one who answered “no” and against whom annulment proceedings were brought — who 
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say categorically, none. Far more refined data than are available currently would 
be required to make a scientific differential diagnosis.15 Accurate predictions cannot 
even be made about how normal people will function in a domestic liaison. One 
of every four marriages ends in divorce, and an unknown number of the rest generate 
misery, murder, mayhem, mental breakdowns, and child abuse. On what basis then 
can retarded persons be told that they cannot marry? Many marry successfully. 
Either data must be developed which show that some retarded persons (and speci- 
fically which ones) will almost certainly injure themselves or others disastrously 
by entering a marital relationship, or the state must keep its hands off. 

If society's fears about retarded couples marrying are honestly examined, they 
probably will be seen only as intensified reflections of the general worries about 
marriages: that one party may be unduly influenced by others or by a superficial 
understanding of what marriage involves; that one partner may exploit or abuse 
the other; or that the couple may bring into the world children they are unable to 
care for or who have a high probability of physical or mental abnormality. How 
many of these fears can be shown as more justified in the case of the retarded?!® 
The answer is not known and the data are not available to make confident predic- 
tions in the cases of retarded persons!7 any more than in other cases. Certainly 
the risks vary dramatically with all individuals, their partners, their relatives and 
friends, and their past histories. It must vary, also, with the preparation the individual 
has been given for learning, understanding, and observing what marriage and home- 
making entails. The prognosis might be different, too, with a couple who could not 
have or did not want to have children, or with one who has a degree of economic 
security or special support from the partners’ families. It must be remembered that 
the poor and the physically handicapped can marry even though they are not self- 


15 See, e.g., the conference comments of Wallace Babbington, that by focusing on a clinical popula- 
tion, we may have been collecting the wrong kind of field data in the past to help expand the rights 
of retarded persons in the community. Dr. Roos, in his remarks, also stressed that mental retardation 
experts need to develop better ways of predicting specific behavior on the part of retarded persons 
to aid their usefulness to courts and legislatures as experts; to answer questions about the “level of 
competence of particular individuals to engage in specified behavior,” the “potentials of danger to 
self and to others.” All this, he pointed out, in turn means an increased commitment to support 
more research since this kind of community functioning data is simply not available now, and unless 
bodies such as the National Institute for Neurological Diseases and the National Institute for Child 
Health and Human Development are supported, the potential source of such data will “atrophy.” 

18Dr. Roos made the telling point that we grossly overreact to the retarded, that there is “a tendency 
for society to project its own anxieties on a symbolic group—the fears of lack of impulse control and 
the fears of helplessness, dependency, and vulnerability.” 

17 See, e.g., Fotheringham, The Concept of Social Competence as Applied to Marriage and Child Care 
in Those Classified as Mentally Retarded, 104 CANADIAN MEDICAL Ass'n. J. 813, 814-15 (1971) 
[hereinafter cited as Fotheringham]: 

Some evidence, of rather poor quality, indicates that many mildly retarded persons do marry and 
lead a self-supporting life in the community provided they are not faced with the stresses resulting 
from the care of children. Certain investigations have suggested that the retarded are frequently 
inadequate parents, that their offspring suffer neglect, deprivation and indifferent care, and that 
they have a high proportion of retarded offspring. Such evidence provides general background 
information but is of little assistance in arriving at decisions in a specific instance. Each individual 
should be considered on his own demonstrated competence. . . . 

Many persons who might be judged incompetent of adequate child care may well be competent 
in the other responsibilities and duties of a husband or wife. With effective methods of reversible 
and non-reyersible contraception available, why should such individuals be prevented from obtain- 
ing the many benefits of marriage other than child-rearing? 
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supporting; alcoholics and drug addicts can marry even if they are not thought to be 
suitable parents. Desperately needed are more empirical data on what kinds of special 
stress (if any) retarded couples encounter and what resources or help can alleviate 
such stresses. 

Denial of the right to marry means condemning the individual to illicit hetero- 
sexual or homosexual relations or to enforced celibacy. There must at a minimum be 
an individual judicial determination that the physical danger to one or both of the 
parties from any marriage is a real and overwhelming one.18 It is even legally dubious 
if potential inadequacies as parents should be a legitimate criteria for denying present 
marriage rights, since, if children do result, there is still time for intervention, if 
needed, on behalf of the child. The best answer to an unsuccessful marriage is the no- 
fault concept of divorce. 

To sum up, in the present state of non-knowledge, there are no data to justify 
applying a different rule for marriage of retarded persons. If there are circumstances 
in which the state can show a compelling justification for interference, the same 
criteria and procedures should apply to all persons. 


The Right to Sexual Freedom Outside Marriage 


Marriage is not a prerequisite to sexual activity for either retarded or nonretarded 
people. And some retarded people as well as nonretarded people may not be likely 
candidates for marriage. Perhaps the hardest area to regulate is the right to sexual 
freedom, a right which for normal people has expanded physically by new methods 
of birth control and psychologically by legal and social acceptance of birth control 
and abortion. There is a new climate of sexual laissez faire among youth and many 
adults in this country. Consent—of adults and of adolescents above the age of statu- 


tory rape—is the passkey to sexual freedom. 

Whatimplications does thisnew freedom have for retarded persons? For decades, 
mentally retarded persons have been herded into institutions and sexually quarantin- 
ed to prevent indiscriminate coupling. We know the results: sexual frustration and 
homosexuality! Society has invented a myth of the retarded person with abnormal 
or accentuated sexual drives and low impulse control who may either force his atten- 


18 The Supreme Court's recent decision in Stanley v. Illinois, 405 U.S. 645 (1972) would seem to demand 
an individual determination. There the Court nullified a state law that presumed an unmarried father 
was an unfit parent and required an individualized hearing on whether each such natural father was a 
fit parent before his children could be taken from him. 

[T]he Constitution recognizes higher values than speed and efficiency. . . . 

Procedure by presumption is always cheaper and easier than individualized determination. But 
when, as here, the procedure forecloses the determinative issues of competence and care, when it 
explicitly disdains present realities in deference to past formalities, it needlessly risks running 
roughshod over the important interests of both parent and child. It therefore cannot stand. 405 U.S. 
at 656-57. 

19 See, e.g. Meats Missing in the Life of the Retarded Individual — Sex, 5 J. SPECIAL EDUC. 365 (1971). 
Dr. Friedman tells us “the maturing mentally handicapped child becomes increasingly bewildered and 
anxious in an environment filled with concrete and symbolic sexual stimuli. . . . [I]n clinical practice 
we often see the handicapped youth craving warmth, love and human closeness, which in most cases 
is provided only in connection with sexual exploitation.” Id. 
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tions upon an inappropriate partner (a child, an unwilling recipient) or who may 
himself or herself be exploited by another. Aside from its fear of retarded offspring,?° 
society has recoiled from the idea of sex without “intelligent consent.”2! Retarded 
adolescents often do not know how to make their genuine sexual needs known or 
how to deal with the needs themselves. They need instruction in legitimate techniques 
of sexual expression. Adolescents with mental handicaps have the same sexual needs 
as other youngsters. They are capable of being taught how to recognize and control 
them in acceptable ways. Boys can be taught not to thrust their attentions on inap- 
propriate subjects. Girls can be taught to take precautions against unwanted preg- 
nancy and how to repel unwanted overtures. Coed programs for mentally retarded 
youngsters are being carried on with low incidence of nonconsensual acting out.?? 

A retarded individual should be permitted normal freedom of association 
with the opposite sex. But he also needs to learn about the ethics and mechanics of 
sex. Behavior which appears uncontrolled or unduly seductive or aggressive will 
yield to humane conditioning techniques. However, extreme care must be exercised 
to insure that a single, socially determined norm is no¢ applied to sexual behavior. 
Limited regimes of tranquilizing drugs may even prove useful at certain times. Girls 
can be taught to avoid unwanted pregnancies through sex education and birth 
control instruction and devices. In no case is sexual promiscuity a reason for institu- 
tionalization or sterilization of a retarded person if a similar sanction would not be 
taken against a nonretarded promiscuous person. 

Failure to provide sex education in special education programs is a scandal. 
One recent survey of 53 mentally deficient children showed only 7 percent had re- 
ceived sex education at school, although 20 percent of their parents thought the 
children were having sexual adjustment difficulties.23 

Several legal principles support the thesis that sex education and instruction 
must precede more drastic intrusions on a person’s liberty, such as institutionaliza- 
tion or sterilization, and that institutionalization based on sexual misconduct must 
be directed toward its correction. The first principle is that no one’s basic liberty 
or sexual freedom should be taken from him when a less drastic alternative, such as 
sex education, may solve the problem.24 The second principle is that the length 
and nature of noncriminal commitment must be related to its purpose —institu- 
tionalization for sexual misconduct must be tied to an institutional program of 
education and behavioral modification that will lead to better sexual adjustment in 


2In Buck v, Bell, 274 U.S. at 205-06, Justice Holmes noted: 
[the state alleged it was] supporting in various institutions many defective persons who if now dis- 
charged would become a menace but if incapable of procreating might be discharged with safety 
and become self-supporting with benefit to themselves and society. ... 
21 Compare this with the (tacit) acceptance in many circles of using liquor to set up a woman for sexual 
exploitation. 
22 Conversation with Dr. Erwin Friedman, May 10, 1973. 
ee Turner, Attitudes of Parents Toward Their Child's Sexual Behavior, J. SociaL HEALTH 548 
*4 Cf. Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969); Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966); 
Wyatt v. Stickney, 344 F. Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 325 F. Supp. 
781 (M.D. Ala. 1971), modified sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974); Lynch v. 
Baxley, 386 F. Supp.378, 392 (M.D. Ala. 1974). See also Chambers, Chapter 16 of this volume. 
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the community25 Finally, the equal protection clause would seem to say that if 
normal people may live together without benefit of marriage in the community so 
can the retarded. This equal protection doctrine may leave some people vaguely 
uncomfortable. But the alternative is moral righteousness for some citizens and, for 
others, imprisonment in the artificial and inhumane atmosphere of an institution 
that will “protect them from themselves.” ?6 


The Right to Bear Children 


The right to have children is a “basic civil right of man.”27 Yet, in 1927 in 
Buck v. Bell2® Justice Holmes declared that the state might sterilize an 18-year- 
old institutionalized retarded mother, whose own mother and illegitimate daughter 
had also been labeled retarded. Buck v. Bell has limited precedental value, if, indeed, 
it is still good law at all. The most it can stand for is that some institutionalized 
retarded persons “afflicted with hereditary forms of insanity” may be sterilized 
against their will under some circumstances. Few would suggest it can be confidently 
cited as far as due process or legitimate sterilization criteria are concerned. 

We are, however, familiar with the heyday of compulsory sterilization laws 
which that case ushered in. In the intervening years, many thousands of operations 
have been performed on retarded persons, pursuant to such laws.?° Twenty-five 
states still have them on the books.2° In only eight states, however, does the scope 


25 See Fotheringham at 814: 
If institutionalization is to be utilized, it should be structured as an educational setting. It should 
attempt to alter behavior in a desired direction as well as provide protection for the general public. 
Its goals should be to break up old-established routines and associations, to teach more adaptive 
techniques of relating to others, to supply basic factual data on sexual and social behavior, to give 
instructions on adequate contraceptive methods, and to improve the person’s ability to evaluate 
social situations so that he can decide the best courses of action. I am unaware of the existence of 
any such an institution for the retarded. 

Cf. Jackson v. Indiana, 406 U.S. 715 (1972). 

26 See, e.g., N. KITTRIE, THE RIGHT TO BE Dirrerent 402 (1971). See also Fotheringham at 815-16: 
[A ]re there not circumstances where it would be appropriate to sanction the sexes living together 
under varying degrees of supervision? If the possibility of haying children is removed temporarily 
or permanently, why must everyone in our institutions for the incompetent live segregated from 
the opposite sex as if we were running celibate religious institutions? In the celibate religious setting 
the residents choose their way of life while in our custodial institution the quality of life is by imposi- 
tion, not by decision. Surely in this age of “the Pill” we must come to terms with our frequently 
outmoded and often impractical and unfair puritanical traditions. This is particularly true at a time 
when we are attempting to retain the adult retarded person in the community, often in small family- 
like residences. Our ideas on marriage and “the sanctity” of the family must undergo some changes 
when, for example in the United States, which we so assiduously follow, approximately one in four 
marriages ends in divorce. 

27 Skinner v. Oklahoma, 316 U.S. 535 (1942). See also Eisenstadt v. Baird, 405 U.S. 438, 453 (1972): 
Tf the right of privacy means anything, it is the right of the individual, married or single, to be 
free from unwarranted governmental intrusion into matters so fundamentally affecting a person 
as the decision whether to bear or beget a child. 

28274 U.S. 200 (1927). 

29J, Paul, State Eugenic Sterilization History: A Brief Overview, in EUGENIC STERILIZATION 25, 25-26, 

34 (J. Robitsher ed. 1973). 
30 THE MENTALLY DISABLED at 206-25; OGG, supra note 14, at 8-9. 
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include retarded persons living in the community. Recent surveys have indicated 
that the number of compulsory sterilizations performed has dropped dramatically 
over the past decades, to a few hundred per year.! On the other hand, so-called 
voluntary sterilizations are frequent. They are, moreover, often a required condi- 
tion of release from an institution or a condition for avoiding an institution. Steriliza- 
tion may even be a condition of entrance or a condition of probation or continued 
welfare entitlement.22 

The original rationale for sterilization laws was eugenic—to prevent new genera- 
tions of mentally defective children. But the scientific data just do not exist to show 
that most retardation is inheritable.23 Although there is evidence that in some few 
kinds of mental deficiency the retarded parent does have a higher than normal 
chance of having subnormal offspring, nongenetic causes of retardation—birth 
injuries, infections, poor nutrition, lead paint, poor education, and other environ- 
mental assaults—have also been indicated as causes of retardation. It is no coinci- 
dence that 75 percent of the mentally retarded come from lower income groups.*4 

Compulsory sterilization laws are vulnerable. Unless there is unusually strong 
proof that the kind of retardation an individual has is inheritable, it is unlikely that 
he can be lawfully sterilized against his will.35 Even in inheritance retardation cases, 
there is a strong legal and moral question about the right to sterilize. Imagine the 


31 See note 29 supra. 

82 See Relf v. Weinberger, 372 F. Supp. 1196 (D.D.C. 1974): 

Over the last few years, an estimated 100,000 to 150,000 low-income persons have been sterilized 
annually under federally funded programs. . . . There are no statistics in the record indicating 
what percentage of these patients were mentally incompetent. 

Although Congress has been insistent that all family planning programs function on a purely 
voluntary basis, there is uncontroverted evidence in the record that minors and other incompetents 
have been sterilized with federal funds and that an indefinite number of poor people have been 
improperly coerced into accepting a sterilization operation under the threat that various federally 
supported welfare benefits would be withdrawn unless they submitted to irreversible sterilization. 

See also Cox v. Stanton, 381 F. Supp. 349 (E.D. N.C. 1974) and N. KITTRIE, supra note 26, at 330-33. 

%8See THE MENTALLY DISABLED at 211-12; A. DEUTSCH, MENTALLY ILL IN AMERICA 372-73 (2d ed. 
1949); M. Hurr & R. Gipsy, MENTALLY RETARDED CHILD 129 (1958). 

54Fotheringham at 814-15: 

Studies have shown that a proportion of those who are retarded are so as the result of inherited 
factors. In spite of this, sterilization of a person whose retardation is the result of an identifiable 
genetic mechanism will be of little consequence as he is likely to be severely retarded, possibly 
sterile, unattractive and “out of circulation,” and hence unlikely to procreate. Also, as most 
identifiable genetic conditions are recessive in nature, the probability of mating with another 
person with a similar gene is generally low. 

It has been demonstrated that dull children tend to have dull parents. Various investigations 
have suggested that the backwardness in children of dull parents is in large measure due to the 
unfavorable social environment in which they have been reared. 

See generally Kramer, pp. 32-59, Chapter 2 of this volume. 

35 See THE MENTALLY DISABLED at 220-23. Due process as it has evolved since 1927 would seem to 
require a judicial hearing with appointed counsel for the subject and rights to confront and cross- 
examine expert witnesses and to secure an independent evaluation at state expense. A review of the 
existing laws—reprinted in the addendum to Chapter 6 of THE MENTALLY DISABLED AND THE LAW— 
shows that only 18 laws require notice to the patient; 19 require notice to relatives; 20 to guardians; 
5 require a medical certificate; 5 an independent medical examination; 17 a hearing of any sort; 
15 the presence of the patient, if requested; in 5 states the hearing is judicial; in 16 it is administra- 
tive; in 19 states there is an appeal to the courts; in 14 there is a right to counsel; in 20 states the 
only criterion is to prevent procreation; in 8 states it is to improve the patient’s condition; in still 


others there is no specified criterion except “a proper case,” the “public good,” or the “protection 
of society.” Id. 
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opposition to a law requiring all high-risk parents of children with cystic fibrosis, 
hemophilia, or cerebral palsy to undergo sterilization. 

Two aspects of the situation of retarded persons living in the community deserve 
comment. The first that should be viewed skeptically is the aspect of “voluntariness” 
of many sterilizations. No parent should be allowed to “volunteer” his child for such 
an operation.*® Too often the parent seeks sterilization out of anxiety about legal 
responsibility for unwanted grandchildren, or even as a condition for getting a child 
into an institution. (Institutions in turn seek sterilization for administrative con- 
venience.) When presented with such “voluntary” candidates, doctors and clinics 
should be required to follow the federal precedent and refuse to perform steriliza- 
tions at all on minor children except for medical necessities. In the case of retarded 
adults, the doctor or clinic should be certain that the individual himself or herself 
really understands and wants the operation. If there is any question, judicial approval 
should be sought. The judge’s responsibility in such a proceeding is to ensure that the 
operation is comprehended and desired by the patient, after it has been explained to 
him by a neutral, detached person, preferably someone accustomed to working with 
the mentally deficient. Then, whenever possible, reversible sterilization techniques 
should be used. 

Butif sterilization is not really desired by the person himself, what remains is the 
question of when, if ever, involuntary sterilization is warranted in a community case. 
Should the criteria relate to the patient's health? Is a prognosis of parental unfitness 
sufficient cause? A past experience of illegitimacy or sexual promiscuity ?°” Many 
would say never. But future laws, at a minimum, should require a record of individual 
behavior which shows gross sexual irresponsibility and adverse consequences, as 
well as: (1) the exhaustion of the “less drastic alternatives” of sex education and 
birth control; (2) a showing of total and lasting incompetence to care for children; 
and (3) application to all persons, not just those with mental defects. 

Even so, there will be cases where an individual could perform competently as 
a parent with supportive services and supervision, even though he might not be able 
todo the job without help.38 Perhaps judges should not accept the status quo; perhaps 
they should not evaluate the individual in the context of community services as they 
exist when that evaluation means depriving individuals of basic human rights. The 
principle of the “least restrictive alternative” may include a requirement that the 
state affirmatively help a person exercise basic rights before the state attempts to 
take these rights away. Any nonvoluntary sterilization law must give pause for 


36Thirty percent of the sterilizations performed in North Carolina between 1962 and 1964 were of 
children aged 10 to 19. Children as young as six have been sterilized. At least one state court has 
already held that a parent cannot compel a retarded child living in the community to undergo steri- 
lization. Frazier v. Levi, 440 S.W. 2d 393 (Tex. Ct. Civ. App. 1969). Between 2,000 and 3,000 minors 
under 21 (300 under 18) have been sterilized annually in federally funded clinics or programs. And 
a federal court has held that such federally assisted clinics cannot perform sterilizations at all on 
minors who are legally incompetent to give consent under state laws. Relf v. Weinberger, 372 F. Supp. 
1196 (D.D.C. 1974). See also Cox v. Stanton, 381 F. Supp. 439 (E.D. N.C. 1974). 

37 See Fotheringham at 813-15. 

38Thus, retarded couples living in a residential setting with staff support and day care, etc., to ensure 
proper stimulation of the infant might perform adequately, whereas the same couple isolated from 
outside help would end up depriving the child or even endangering its well-being. 
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thought, no matter to whom it applies, Modern contraceptive techniques should 
make such laws unnecessary in virtually all cases. The state should be required to 
furnish sex education and training and access to contraceptive advice and devices 
to all of its citizens, before resorting to such laws.” 


The Right to Raise Children 


The right of a parent to keep and raise his or her child is as basic as his or 
her right to have the child. The Supreme Court recently recognized this right 
in the case of unmarried fathers. 
The private interest here, that of a man in the children he has sired and raised, 
undeniably warrants deference and, absent a powerful countervailing interest, 
Protection. Itis plain that the interest of a parent in the companionship, care, custody 
and management of his or her children “comejs] to this Court with a momentum 
for respect lacking when appeal is made to liberties, which derive merely from 
shifting economic arrangements,” 40 
Forty states now dispense with the requirement of a parent's consent to adoption 
if the parent is “incompetent.” Only a few states require an additional finding that 
it is against the child's best interests to be taken away from that parent. Only a 
few require notice to the “incompetent” parent or a hearing before decision.” 
Obviously, though, the welfare of the child should be the paramount concern 
when the state proposes to take a child from its parents, and just as obviously this kind 
of decision can be determined only on a case-by-case basis. A general finding of 
“incompetence” based on intellectual deficiencies is inadequate as a criterion for 
taking away parental rights. There are no data to Support a general finding that 
retarded parents are generally bad parents.* Stanley requires proof of individualized 


IR. ALLEN, LEGAL RIONTS oF THA DISABLED AND DISADVANTAGED 21 (1969). A recent three-judge federal 
court has declared a state compulsory sterilization law unconstitutional as applied to institutionalized 


i 
| 
| 


i 
ir 
si 
i 
Í 
| 
i 


“Stanley v. 405 US. 645, 651 (1972), 

“Actually there are few data on what it means 1o a child to be raised by retarded parents. What are 
the advantages and burdens? Convenely, how many children of retarded parents put up for adoption 
actually get adopted? These data are in view of the policy in some states 10 
peta a Sha blapse Tarin fve years if the child shows signs of retardation. See Tue 
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neglect;* but even individualized determination of competence for child care 
presents problems. The recent case of Jn re MacDonald ® is an illustration. The 
court found that a mother with an 1O of 47 was “simply not able to give these twins 
the proper care and attention, including, but not limited to, the stimulation which 
the twins need and to which they responded almost immediately when placed in 
foster homes." Their father had an 1Q of 74, A visiting nurse testified about dirty 
diapers and propped'up bottles, but she also testified about the husband's efforts 
to get a domestic day care worker and a mother-in-law’s efforts to teach the retarded 
woman about child care. The court found that a "person with low IQ did not have 
the same capacity to love and show affection as a person with normal intelligence ™™ 
and took the children away, Whether or not the facts may have justified the result 
in this case, the court's general observations are not justified. 
ar Again, what is needed is empirical fieldwork to supplant general allegations 
‘that retarded persons are not competent to be mothers and fathers. What back- 
characteristics of the retarded individual point to success or failure as 
parents? How do the children of retarded parents fare? What kind of help from 
relatives and the community affects success or failure? Without such data, judges 
and legislators work in the dark and make cruel mistakes, The general principle is 
"that neglect by retarded parents must be proven in the same way as neglect by any 
other parents, It may not be presumed from mental retardation. Enlightened family 
courts now iry to keep ordinary families together by providing economic and 
counseling help. The same route should be followed with retarded people. 
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his potential. Even children who seem to be severely retarded, if surrounded by a 
warm and stimulating family, sometimes develop to a borderline level, a level where 
they can survive in the outside world. 

There is, of course, another side to the story. Retarded children often drain 
their parents, especially parents without ample resources, both financially and 
emotionally. They can make life tension-ridden for their normal siblings. Professor 
Allen’s fieldwork 5° found that many obstetricians recommended that mothers of 
retarded babies institutionalize them immediately after birth. The law has accepted 
the principle that the parents of a retarded child can divest themselves of that child 
if and when they choose. In fact, the trend of recent years has been toward com- 
mitment without a hearing, on the theory that the courtroom is an ordeal for the 
parents and confusing for the child.5! These commitments are referred to as 
“voluntary” even though they signal the end of anything resembling a chance for 
the child to be happy and to develop to his fullest. These “voluntary” commitments 
often are forced upon a tortured parent who cannot locate community schooling, 
baby-sitting services, therapy, or special education for the child. 

How can the law accommodate these realities of childrearing and yet at the 
same time protect the retarded child (or adult) if need be from harassed relatives? 
First, the fiction that the parent or guardian speaks for the child must be abandoned; 
it must be recognized that there are personal conflicts of interest in any commitment 
proceeding. Progress at this point, at least in some states, precludes commitment 
of mental patients or unruly juveniles merely at the behest of frustrated parents. 
What is required is an impartial or neutral court to decide whether that institu- 
tionalization is warranted for the child’s benefit.52 Second, the doctrine of the 
“least restrictive alternative” should come into play. Before a parent institu- 
tionalizes a retarded child, there ought to be a full judicial inquiry into: (1) the 
potential of the child to respond to other program alternatives; (2) alternative 
resources in the community that might be used to help the family care for the child; 
(3) conditions (personal care and programing) in the institution to which he will be 
committed; and (4) if the parents are adamant about removal from the home, 
whether foster homes or small-group settings are available in the community. In 
such a proceeding, the child needs his own advocate — either one appointed by the 
court or a volunteer from a child advocacy unit. The irony is that waiting lists for 
institutions grow as rapidly as Gothic tales of horror grow about their back wards. 

A fundamental issue is at stake — whether parents of retarded children have 
an absolute legal right to turn these children back to society, even though their 
chances of developing will drop significantly.53 Society accepts such children pas- 


SOR. ALLEN, supra note 39, at 42. 

51 Cf. PRESIDENT'S PANEL ON MENTAL RETARDATION, NATIONAL ACTION TO COMBAT MENTAL RETARDA- 
TION 152 (1962). 

52Cf. Horacek v. Exon, 357 F. Supp. 71 (D. Neb. 1973), wherein a special guardian ad litem to represent 
the interests of mentally retarded children in a proceeding brought by their parents to obtain better 
conditions in the institution because of the possibility that the remedy or treatment the parents sought 
might not always be in the best interests of the children. 

58The same issue applies to normal children who are put out for adoption by their parent or parents. 
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sively, but it is not willing to devote the resources necessary to provide a decent 
substitute for the family home. It could refuse to “take” the retarded child, but 
some desperate parents might simply abandon the child in such a case. Other parents 
might take their frustrations out on the child. In each instance society would have 
to step in. But in other cases parents would at least try harder to care for their child. 
Big institutions and the lack of community resources make it possible and even 
necessary for parents to deny their retarded children at home. Cities and counties 
should: (1) cut back or abandon support for care in large isolated institutions; 
(2) allocate resources to community-based day care and school programs for the 
retarded, as well as transportation and home care support; and (3) accept “voluntary” 
retarded children on a selective basis only, when the parents have no capacity to 
care for the child. The retarded child would be better off at home in most cases. 

Public funds for foster homes for retarded children who must leave their families 
would help to provide better alternatives when growing up in the natural home is 
out of the question. As early as 1793 Kentucky provided subsidies for families to 
rear retarded children. But it is obvious that as more retarded children grow up in 
the community, community attitudes and tolerance levels for some patterns of 
behavior will have to change. The benefit to these children would be enormous. 
The child who in his early years has had his quota of personal attention and stimula- 
tion from persons who are involved emotionally with him will be far better off even 
if he ultimately ends up in an institutional setting. 

From a brief survey of the writings of retardation specialists, it is possible to 
demonstrate that not enough is yet known about how or when to classify a very 
young child as significantly retarded. Intelligence tests do not provide sufficient 
or appropriate information; infants or children who do not read, write, or speak 
cannot be accurately measured. In the few years since severely retarded children 
have been accorded a right to public education, retardation and education spe- 
cialists have been amazed at the progress they are able to make in classrooms. 
Inadequate intellectual functioning can be measured only after the child has ac- 
cumulated a history and some experience. Surely intelligence must vary with the 
stimuli and experience the individual is exposed to, as well as the way he is taught, 
rewarded, and punished. 

It is not possible to predict in his earliest years a retarded child’s potential for 
development. How well he functions in the community must depend on whether he 
is given the opportunity to learn to function in the community. Therefore, the child 
ought to have every chance to grow up in his own family; and society’s laws and 
resources ought to presume such an arrangement and not legitimize its abdication. 
A full exploration of the child’s needs and the alternatives to family life, in a judicial 
hearing, ought to follow any proposal to take a child out of his home.54 This pro- 
cedure may be hard on parents, but the alternative is even harder on children. The 
most important right of a retarded child may be the right not to be institutionalized, 
a right difficult to ensure, especially when there are no treatment resources in the 
community and when his family is not encouraged or helped to raise him. 


54 See Saville v. Treadway, Civil No. 6969 (M.D. Tenn., Mar. 8, 1974). 
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CIVIL AND COMMERCIAL RIGHTS 


There are other rights of an individual outside his person and family that give him 
meaningful presence in the community. A citizen commands respect when he wields 
political power through his vote; economic power through his ability to hold a 
job, spend money, buy and sell goods and property; and the power to demand these 
rights in court.55 If he can do none of these, it is more likely than not that he will be 
seen as a liability, someone to whom attention need not be paid. As one proceeds 
on the “normalization” principle in the economic area, as well as familial one, it is 
necessary to try to make the retarded person act and be perceived as normal. It 
must be assumed that he can exercise the same prerogatives as other citizens until 
it is proven otherwise or unless there is a huge risk of disaster. In general, there 
will be no attempt to label him as different at all unless it is absolutely necessary — 
and then his rights must be preserved and he must receive special services and pro- 
tection. The capacity to exercise each right must be considered separately since 
each right requires different capacities and skills and each restriction has different 
consequences.56 


The Right to Contract for Goods and Property: Guardianship 


In most cases a person has all contract rights or none. He is competent or incom- 
petent to make contracts, sign checks, convey property, make wills. Generally, 
disqualifications based on retardation are limited to those who have been “adjudged 
incompetent” and for whom a guardian has been appointed. And generally only 
when property and money of some size is involved do interested parties have incen- 
tive to go to court to have a person adjudged incompetent.®” The practical result 
isa kind of legal limbo for most retarded persons in the community. Business people 
may of course refuse to deal with someone they think incompetent or they may 


exploit him. Irate relatives may try to cancel transactions after the fact and to 
contest wills. 


How can persons with mental inpairments be helped to function economically 


55 Cf. THE MENTALLY DISABLED at 1-4. Historically, the family of the “fool” was entrusted by law with 
his person and property. Later, Roman magistrates appointed guardians to take care of property, 
and the “idiot” was not allowed to enter contracts or marry. The Visigothic Code also prohibited the 
feebleminded to make contracts or testify in court. In England in the thirteenth century, the king 
took Possession of the idiot’s lands after providing him with necessaries. By Lord Coke's time the 
idiot could appear in court in person but he was not allowed to transfer property. A jury decided if 
a man was an idiot or not. In colonial times, a person of allegedly inferior intelligence required a 
court hearing before his land could be taken from him. It is useful to remember that in these more 
primitive societies, standards for labeling retardation were undoubtedly much lower and many 
persons now considered retarded were only “slow” then. 

56 See, e.g., H.R. 35, 93d Cong., Ist Sess. (1973). 

57 Government benefits such as soçial security, veterans benefits, welfare checks are, however, often 
diverted from the retarded recipient through a special “representative payee” arrangement. R. ALLEN, 
E. FERSTER & H. WEIHOFEN, MENTAL IMPAIRMENT AND LEGAL INCOMPETENCY 2, 8, 73 (1968). 
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in the community? Under what conditions and limitations should a guardian be 
appointed for a retarded person so that the effect of such an appointment is not to 
strip the person of many of the prerequisites of citizenship? In general, the pre- 
sumption should be that anyone who earns money can spend it.58 Voluntary 
counseling and consumer education should exist to help the retarded person in the 
community avoid exploitation and redress commercial grievances.59 Citizen 
advocates can fill the role of financial counselors and ombudsmen as well.®° It is 
when the area of coercive guardianship is addressed that most legal problems 
present themselves. Most states now provide that a guardian may be appointed for 
an incompetent to manage his person or property.®! But once appointed, a guardian 
usually must receive all payments (even pensions, social security, veterans 
allowances, etc.), make all contracts, dole out all spending money. Usually the 
stigma of legal incompetence bars other civil rights such as voting, marriage, or 
driving a car. 

If the ward’s estate is not sufficient to pay a private guardian, a public agency 
may perform the guardianship function. Generally, notice of hearing and a specially 
appointed counsel to represent the alleged incompetent is required before the 
guardian is appointed. But the finding of “incompetence” is itself often the result 
of a minutes-long uncontested proceeding initiated by a relative or public official.6? 
At least half of the states apply the same law to the mentally ill, alcoholics, addicts, 
and the mentally retarded. Only a handful have established special guardianship 
laws for the retarded. It has even been proposed in one state that state authorities 
actas the guardian of all mentally handicapped persons in all financial transactions? 

In 1962, the President's Panel on Mental Retardation recommended a guardian- 
ship law that would separate guardians of the property from guardians of the person 
on the basis of the individual’s need for help. The guardianship order in either case 
would contain individualized terms geared to the specific needs and abilities of 
the retarded person and would be based on an expert clinical evaluation of the 
person conducted by a team of doctors, psychologists, special educators, and social 
workers. Private guardians would be supervised by a state agency which also 


58Qbviously, there is a close connection between the kind of education accorded to retarded persons 
and the resultant capability they will have to exercise the civil rights and prerogatives of normal life; 
ie., they must learn to recognize simple signs, understand simple transactions, count, and make 
themselves understood. 

59 See NATIONAL ACTION TO COMBAT MENTAL RETARDATION, supra note 51, at 150. 

60QGe, supra note 14, at 14 (citizen advocacy project run by the Capital Association for Retarded 
Children in Lincoln, Nebraska, furnishes citizen advocates for retarded persons coming back into 
the community from institutions). 

61 Guardianship laws in the books now paint with a broad brush, authorizing guardians for one “incapa~ 
ble of conducting his affairs,” “unable to manage or take care of himself or his property without 
assistance,” “likely to be imposed upon by artful or designing persons,” “[who] lacks sufficient 
control, judgment, and discretion to manage his own property or affairs,” “[is] in danger of dissipating 
or losing such property,” “lacks sufficient understanding or capacity to make or communicate re- 
sponsible decisions concerning either his person or his estate,” or “so wastes, spends or lessens his 
estate or so neglects to attend his business as to expose himself or any of his family to want or suffer- 
ing, or the town in which he resides to expense for the support of himself or any of his family,” or 
is simply “a mental retardate.” See THE MENTALLY DISABLED at 266-71. 

62 ALLEN, FERSTER & WEIHOFEN, supra note 57, at 82, 83. 

63 §tudy of Existing Guardianship Laws for the Mentally Retarded, 1970 (unpublished paper prepared 
for Florida State University School of Social Work). 
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provided protective service to all retarded persons. And guardianships would be 
periodically reviewed to determine whether they were needed any longer. Only 
New York and a very few other states have enacted this sort of limited guardian- 
ship law. (In New York, a retarded person retains the right to receive and spend 
earned wages and to control up to one month’s wages or $ 300.)°* Most states, un- 
fortunately, cling to the older omnibus life-and-death powers of the guardian to 
control the ward. 

The mentally retarded citizen has to be as wary of the protective embrace of 
the lifelong public guardian as of the possibly predatory or neglectful private one. 
Laws that automatically put the retarded person in the hands of a state retardation 
authority, whether he is in an institution or in the community, should be replaced. 
Guardianship terms should always be individualized and subjected to the “least 
restrictive alternative” principle. A new role for a guardian — either of the person 
or of property — ought to be required in future laws. The object should be for the 
guardian to help the individual care for himself to the optimum degree and for the 
guardian to be held accountable on this basis. Just as all institutional superintendents 
should be required to develop and implement an individual plan of treatment and 
progress toward specified goals, so a community guardian should show a program 
of assistance, program support, and even experimentation with lesser restrictions 
whenever appropriate to help the retarded person attain self-fulfillment in the 
community.65 


The Right to Work 


Under the value system supported by the majority of people in this society, the 
most urgent need of people is work — work that produces monetary reward and 
makes so many of life’s other options possible. Currently, there is no guarantee 
of work for anyone in America.66 Legal employment rights of the retarded person 
can be approached from two angles. (1) Is he unfairly discriminated against by 
employers? (2) What should society do for him, over and above putting him in a 
position to compete for existing jobs ?67 


64In some states parents pay annual fees to a trust fund which pays a social worker to plan for and 
help the retarded child after the parent’s death. In New York, the Association for Retarded Children 
has set up a trust to manage sums left to retarded persons. The New York State Guardianship 
Statute also allows parents to designate a standby guardian for the retarded child who will take over 
after their death. If no relatives are available, a non-profit organization can assume the guardianship. 
N. Y. Surr. Cr. Pro. § 1753 (McKinney Supp. 1973). 

® Article V of the Declaration of General and Specific Rights of the Mentally Retarded states that 

no person rendering direct service to the mentally retarded should also serve as his guardian.” 
Reprinted in Int'l. League of Societies for the Mentally Handicapped, Symposium on Guardianship 
of the Mentally Retarded (1969). The League's symposium is generally an excellent guide to more 
Sensitive guardianship laws and directions for the retarded. 

66In fact, current governmental policy related to this area requires an unemployment rate. A 4-6 per- 
cent unemployment rate appears to be acceptable to those federal employees who are responsible 
for setting economic policy. 

* See, e.g., H.R. 420, 93d Cong., Ist Sess. (1973) (bill to amend Civil Rights Act of 1964 by adding 
“physical or mental handicap” to list of prohibited categories of discrimination). Cf. Section 504, 
Title V of Rehabilitation Act of 1973, stating that “[n]o otherwise qualified handicapped individual . . . 
shall, solely by reason of his handicap, be excluded from . . . be denied the benefits of . . . or be 
subjected to discrimination under any program or activity receiving Federal financial assistance.” 
Pub. L. No. 93-112, 87 Stat. 355 (1974). 
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There is a firmly established body of law that says discrimination by public 
or private employers on the basis of color, race, or sex is unlawful. These principles 
have been expanded to cover unreasonable work qualifications which systematically 
exclude people of one race, color, or sex; i.e., the unnecessary requirement of a high 
school diploma for certain jobs, or the absence of an arrest record in communities 
where a resident is more likely than not to have one. Ex-convicts, ex-addicts, and 
homosexuals are litigating the equal protection implications of legal provisions that 
will not allow them access to jobs licensed or supervised by the state or that allow 
their dismissal from public employment on grounds of status alone. 

It is well known and generally accepted that some retarded individuals can do 
many jobs well, some can do only a very few well, and some are not able to do any 
well. Jobs that put a premium on reliability, loyalty, attitude, and steadfastness 
may be rewarding or suitable for many retarded persons. More complex or demand- 
ing jobs can also be done by many retarded persons when they are provided with 
adequate supervision and support. It is practical to begin thinking in terms of 
stricter legal requirements on the employer; he should be required to show that the 
applicant’s retardation is a specifically disqualifying factor before he may reject 
that individual. The first step is to enact legislation to bring the mentally retarded, 
like minority groups and women, under the protection of the Civil Rights Act. In 
the past, however, it has been difficult for nonretarded individuals discriminated 
against to show individual prejudice. Suits have to be based on a systematic practice 
of not hiring such persons. Certainly in the area of retardation, such suits could be 
contemplated only against an employer who clearly had jobs some or many mentally 
retarded persons could perform, and who had consistently rejected qualified 
retarded applicants. Even then the employer might maintain that such factors as 
job safety or inability to insure make it economically unfeasible to hire retarded 
people. Thus, insurance companies may have to be required by regulation to insure 
retarded persons under workmen’s compensation laws and health insurance, just as 
they have to be required to insure allegedly high-risk drivers or homes and businesses 
in high crime areas®* More data are of course required to prove or disprove the 
assertion that retarded workers are safety risks.°° 

On the affirmative action front, there have been sheltered workshops around 
for a long time in this country;”° in the last decade there has been some voluntary 

680f course, special rates should be permitted only if firm data were available to demonstrate that a 
mentally retarded employee is, in fact, at greater risk than any other employee in the same situation. 


89 See, e.g., Letter to the editor, in Washington Post, May 20, 1973, § C. at 7, col. 2 (by representatives 
of several handicapped groups) referring to: 
[T]he well established fact that it sometimes costs extra to arrange a job so that a disabled person 
can be fully productive. 

It is for this reason that joblessness is the rule rather than the exception for disabled people 
seeking employment in this country. Other contributing factors are consistent discrimination 
in education, housing, public transportation, and insurance rates; but employment, with normal 
on-the-job training, advancement, and self-sufficiency, is the most important. 

The value of hiring is clear in England and West Germany, where laws favoring the hiring of 
disabled people have made life for them completely different than it is here. Full mobility in and 
contribution to society are accepted as the norm for millions of disabled people there. 

70 The letter cited in note 69 supra criticizes many of these workshops because they 
. . . train the disabled in unsaleable skills on outmoded equipment and then put them to work in 
degrading jobs for as little as 10 cents an hour. 

If the President’s Committee is to be of any real value, it must be restructured to give it power 


oe. 
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movement in the federal government and among private employers to hire retarded 
persons.7! But there are some even more interesting models of positive government 
action for the retarded in other countries, especially Great Britain and the 
Netherlands7? 

In the Netherlands, 180 supported work projects employing 44,000 disabled 
workers have been set up and subsidized by the government.” These work projects 
compete for regular contracts in the open market and they are operated on a work- 
productivity ethic, rather than on a therapy-treatment one. On the premises or 
nearby, however, are counselors, physicians, physical therapists, and other needed 
aides. The work is planned for low stress, and minimum wages are paid to all workers 
except when the worker's productivity falls below one-third of normal. Private 
industry must set aside 2 percent of its jobs for handicapped workers. 

The governments of both Great Britain and the Netherlands are committed to 
a policy of employing everyone who is not bedridden. This includes the retarded, 
the brain damaged, the physically disabled, the mentally ill, and the social dropout. 
In Great Britain, the government requires every employer of over 20 employees 
to hire 3 percent handicapped. In certain industries, jobs are set aside for the 
physically and mentally disabled, retarded, or handicapped by designation of the 
government. Other handicapped persons work in social workshops. The shops are 
unionized and perform changing jobs ranging from candy wrapping to furniture 
assembly, Many workers spend nights in institutions or group residences and days 
at work, REMPLOY; in England, has 86 factories using 7,500 disabled workers, 
including mildly to severely retarded persons. The average productivity level of 
an employee in REMPLOY is 50 percent of normal. Work projects present oppor- 
tunities for employees to gain confidence in their ability to work, attain good work 
habits and skills, and receive the requisite counseling and assistance they need to 
succeed in their work. The aim is to move as many people as possible into open 
industry after they have gained experience and skills. The difference between 


i 
to act as an advocate for and legal defender of the civil rights of the disabled themselves. But 
Congress could do the job more effectively by giving these duties immediately to the Civil 
Rights Commission and the Equal Employment Opportunity Commission. 

Disabled people, like blacks and women, are entitled under the Constitution to be evaluated on 
the basis only of their ability to do the job at hand. This can only be done when artificial man- 
made barriers—in this case both prejudicial and architectural—are removed. This is clearly the 
responsibility of industry and the government —not the disabled, who are giving their all to live 
their God-given lives in a rewarding and self-respecting manner. Id. 

71 See, e.g., U. S. Civil SERVICE COMMISSION, HANDBOOK OF SELECTIVE PLACEMENT IN FEDERAL Civi 
Service EMPLOYMENT (1972). Since 1964, special rules apply to hiring handicapped in the federal govern- 
ment. Certification by a state vocational rehabilitation agency substitutes for competitive examina- 
tions. Special procedures for counseling and dismissal are in force. Particular civil service jobs are 
set aside by agreement with the agency for the handicapped. During the past 8% years, a total of 
7,442 appointments of mentally retarded persons have been made in 40 federal agencies in every 
state. Fifty-three percent of these persons were still working in 1972; over 3,000 had been employed 
for at least three years. U.S. Civil Service Commission, AN 8% Year RECORD (1972). Some state 
agencies have followed suit with special hiring programs for the mentally retarded. A few private 
employers such as W. T. Grant Co. have established affirmative action programs for the retarded, 
There are 1,100 Grant stores; 73 of them now employ 107 mentally retarded persons. 

™The remainder of this section is based on Supported Employment Program: The Netherlands, 
England, Translated to the United States 1971 (unpublished paper of Vera Institute of Justice). 

Compare this with the results cited in note 71 supra. 
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contract profit and expense is paid by a combination of local and national govern- 
ment subsidies. 

Such a system puts teeth into a commitment to hire the handicapped and 
deserves serious consideration in this country. Supported work projects are already 
operational in New York City for addicts, alcoholics, and paroled offenders. They 
are subsidized by a reallocation of welfare payments. Participants perform com- 
munity work which would not otherwise be done: cleaning up parks, water-blasting 
buildings, collecting newspapers. And the workers are paid a minimum wage. 

If a similar system were operative nationwide, it could attack employer 
resistance far more quickly and comprehensively than lawsuits. It could guarantee 
productivity through the team concept; the team would provide the necessary (and 
individualized) support for each worker until he reached his optimal level. 

One purely economic reason why the right to work is so important to retarded 
persons is that as such individuals compile their work records, they will be assured 
of some income in their later years from social security and pension funds. This 
is an especially important goal for retarded persons and has been emphasized by 
plaintiffs in the peonage suits.” 

Institutions are now full of persons working in laundries and kitchens, in 
janitorial and ground maintenance, who until recently have earned next to nothing 
and who could perform these same jobs on the outside if there were a genuine 
official commitment to guarantee them this chance. Under present policy, the 
national economy will always have some unemployment; it will always be very 
difficult for many persons to compete on the open market as long as the number 
of jobs is exceeded by the number of applicants. How much work can be expected for 
the mentally retarded from private employers remains to be seen. An affirmative 
action plan for the retarded seems a far better arrangement if positive results actually 
are desired. A work program for the mentally retarded will take much more than 
repealing the laws that now formally limit access to employment 7* A policy of equal 
and work-related tests for all applicants would provide the solution. An example may 
be drawn from another area: Anyone who can pass a driving test ought to receive 
his license; anyone who cannot should not.’ No other laws are needed. 


The Right to Sue 


Any person who worksor makescontracts may have togo to court todefendor enforce 
his transactions or to seek relief from his employer. Present laws on access to court 


“See Friedman, pp. 566,572, Chapter 18 of this volume, See generally Weidenfetler v. Kidulis, 380 F. 


manicurists, veterinarians, accountants, engineers, embalmers, chiropodists, beer sellers, pilots, 
ophthalmic dispensers, justices of the peace, any public officers, attorneys. The licensing board can 
cither initially deny or later revoke the license for incompetency. 

Cf. Bell v. Burson, 402 U.S. 535 (1971) (state cannot suspend driver's license on basis of accident 
without any determination of individualized fault). 
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for retarded persons address themselves almost exclusively to the person adjudged 
incompetent and insist that such a person's guardian appear for him. If a conflict 
exists between the ward and guardian or if no guardian exists and the litigant is in- 
competent, then the court usually appoints a guardian ad litem. 

The basic premise should be that a person who is considered competent enough 
to work or to make contracts should be permitted to sue. Given this premise, there is 
no question that the retarded person needs a new kind of advocacy: (1) preventive 
legal education so that the citizen knows his rights; (2) a realistic relaxation of rigid 
ethical rules in client solicitation so that someone can tell him if his rights are being 
violated or he is being taken advantage of; (3) residential and day programs for the 
retarded in the community which provide regular access to counsel; and (4) access 
forretarded persons to group legal insurance programs where they exist. The retarded 
(along with many other citizens) need someone to explain to them their rights at 
critical junctures throughout their lives—when they marry, have children, engage 
in commercial transactions, or are threatened with sterilization and institutionaliza- 
tion, Lawyers who provide this counseling should be sensitized to making clients 
understand what is happening; they should themselves learn to deal with the other 
kinds of advocates on whom the retarded depend, With this kind of legal umbrella, 
there need be no special rules on suits by, for, or against the retarded. Laws disqualify- 
ing the incompetent from bringing suit can be discarded. 

In the case of the mentally retarded, as with juveniles, the concept of the “next 
friend” is also a useful one. This envisions a sort of “private attorney general” concopt 
for the retarded, whose rights in the community, and in institutions, may be violated 
without their comprehension, The “next friend” need not always be a natural or 
appointed guardian. An advocacy unit for the mentally retarded should be qualified 
to assume such an obligation as well as to consult with, advise, and represent retarded 
individuals. Should an individual who does not appear competent to present his case 
appear in court with no lawyer, the court should be responsible for appointing one to 
Protect the individual's interest.”7 The individual should be permitted to take the 
witness stand when this would be useful and appropriate. And the judge should assure 
himself that the suitis being conducted in the retarded party's best interests, especially 
when great control resides in the lawyer, next friend, or guardian, 

In all events, the right of any citizen to gain access to the courts for the vindica- 
tion of his legal rights is fundamental. It is not to be denied or curtailed without 
compelling justification?® The mentally retarded are among the most vulnerable 
groups in society. Any denial of their right to redress grievances must be rigidly 
scrutinized. Public policy should be to treat the retarded individual in the same way as 
any other citizen with regard to his access to the courts, but to provide the extra aid he 
needs to make that access meaningful.” 


ign al oe smal omy pce ce he circumstance 

the defendent. . . . The State's obligations under the Fourteenth Amendment are not simply 
arzir rather, the State owes to each individual that process which, in light of tbe 
values of a free society, can be characterized as due. 
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Voting, holding public office, and jury duty are ways a citizen participates in demo 
cratic government, Most states prohibit all three rights to “incompetents.” In practice 
there are generally no enforcement controls on these laws unless a person is so 
deficient he cannot register to vote, or the forms for voting include questions on 
incompetence or institutionalization, or he has already been declared incompetent 
and the registrar has a record of it. The right to vote has been held by the Supreme 
Court to be a fundamental one, not to be curtailed by a state without compelling 
justification.” Retarded individuals may work, pay taxes, and be held legally account- 
able. There should be a presumption in favor of every citizen's capacity to vote unless 
itisclearly shown that he doesnot understand what he isdoing, It should be remember: 
ed that much of voting is highly irrational even among persons of normal intellectual 
capacity." 

Retarded people have very definite needs and interests in the way government 
is run. If there is a minimal comprehension test for any voter it should apply for all 
voters, A citizen may well have the right to choose a President even if he cannot sell 
property. As far as holding office is concerned, it is not facetious to suggest that 
anyone who can survive a political campaign certainly ought to be able to hold office. 
In short, there should be no automatic disqualification of voting or access to elective 
office for retarded persons. Serving on a jury which makes decisions about another 
man’s life or liberty may involve a more difficult selective judgment. The standard of 
comprehension may reasonably be higher than for voting, but the same test should be 
applied to everyone, not just to persons labeled mentally retarded. 


CONCLUSION 


Human rights to love, marry, and raise children are a vital part of the “normaliza: 
tion” of the mentally retarded. Of course, there may be individuals totally incapable 
of being wives, mothers, husbands, and fathers. But many, many individuals who do 
not meet preconceived norms of intellectual and sexual functioning are capable of 


deterrent and source of discouragement. The structure of the law should be such 
that these rights cannot be denied anyone until a judicial determination has been 
made that their exercise will almost certainly result in serious injury to the individual 


+ 


re v. Virginia Bd. of Elections, 383 U.S. 663 (1966). 

“o & Grosman, Voting Pattern of Mental Patients in a Community State Hospital. 3 Com 
wunrry Mewrat Heath J. 149 (1967) (hospitalized mentally ill patients’ voting patterns chuely 
resembled normal voters’ in the district). 
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The law must be enforced with an eye to reality. Legal facades of “voluntariness” 
must be abandoned when parents abrogate parenthood or when parents sterilize 
children. Retarded people must have their day in court. No one with a potential 
conflict of interest should be allowed to make vital decisions for them. 

The “least restrictive alternative” principle, allowing retarded persons to stay 
in the community with institutionalization a “last resort only,” also should be invoked 
where sex education can deter promiscuity and where birth control devices will 
suffice instead of sterilization. Society should not take infants from retarded parents 
before it tries to supplement their limited resources with instruction, day care, home 
consultants, or other needed services. 

The optimal liaison between mental retardation specialists and lawyers has not 
yet taken place. To write better laws, to argue better cases, to prevent more injustices 
to the retarded, what is desperately needed iscommunication between what specialists 
know about the capacities and potentialities of the retarded and what lawyers know 
about the law. 

Translating rhetoric into reality for the retarded means overhauling the incom- 
petency and guardianship laws. It means requiring as a prerequisite to taking away 
any individual's civil or economic rights a full-scale hearing on his ability to exercise 
that right. Guardianships must be restricted to specific incompetencies and geared 
toward progress to competency, and they must be periodically evaluated on this basis. 

Reform of the law means putting a greater burden on mental retardation special- 
ists to come up with necessary backup data on how to measure functioning in the 
community and what different levels of functioning a specific retarded individual 
has proven capable of in the past and can be expected to meet in the future. Study 
of the institutionalized or clinical population may have to give way to more emphasis 
on study of retarded persons who cope in the community. 

Because of our past inhumanities and underestimations we have little experience 
with the many retarded persons who live in and cope with the community. We have 
to begin actively accumulating this kind of experience. We must probe the limits of 
what retarded persons can do, with help, in the community. Only with such experi- 
ential data can we formulate humane and reasonable laws on the legal rights of the 
retarded. Until we do, the burden should be on those who would deny such rights. 
And states should begin to overhaul their commercial transaction and property laws, 
as well as their guardianship concepts, to incorporate retarded people into their 
citizenry. Along the way we urge the creation of legal advocates for the retarded who 
regard them as human beings deserving of dignity and respect and having great 
potential as citizens in our community. 


Reaction Comment 
PHILIP ROOS 


; WALD’S PAPER very ably documents the discrepancy between the noble 
ideals upon which our nation is founded and the primitive reality in which we operate. 
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Icannot disagree with it in any substantial respect. The existing laws, indeed, embody 
the characteristic defenses against future shock, which Toffler documented so well 
in his recent book on this subject! The laws, for example, are replete with the 
mechanism of denial: the references to voluntary admission to dungeons, to voluntary 
sterilization, and so forth are obvious denials. The laws, as a matter of fact, have 
essentially condoned the concept of levels of humanity, thereby belying the Bill of 
Rights and, indeed, the religious systems which are dominant in our society. 

In addition to the mechanism of denial, Wald demonstrates that the legal system 
relies heavily on supersimplification. I think she has particularly ably documented 
the evils of labeling, of reducing a highly heterogeneous population to the least 
common denominator. Instead, she proposes that we endorse the principle of individ- 
ualization, that we judge each individual on his own merits, that we assume that 
mentally retarded persons have all the rights of other persons until it is shown to the 
contrary on an individual basis, and that formal judicial procedures be required to 
curtail any specific rights. This I see as the legal counterpart of the developmental 
model of mental retardation which has been widely publicized among mental retarda- 
tion specialists. 

Wald’s presentation also suggests to me that the existing laws embody gross 
overreaction. Essentially, we are witnessing a tendency for society to project its own 
anxieties on a symbolic group—the fears of lack of impulse control and the fears of 
helplessness, dependency, and vulnerability. Many of our own existential conflicts 
are projected, by a rather primitive psychological mechanism, onto this entire 
population. 

Wald’s paper is a major challenge to the mental retardation professional and to 
the representatives of the consumer group. It is obvious that we need to develop 
better predictions of specific behaviors. The judiciary and the legal profession will 
ask us more and more to determine the level of competence of particular mdividuals 
to engage in specified behavior and to predict the potentials of danger to self and to 
others. The professional will also be increasingly required to improve his technology, 
his educational technique, his habilitation technique, and his technique for shaping 
and modifying behavior. The professional will increasingly be asked to clarify reality, 
to debunk myths, to provide expertise to the judiciary. 

These challenges require that we (1) improve the dialogue between the mental 
retardation professional and the legal professional and (2) engage in exercises of 
mutual education. A member of the President's Committee on Mental Retardation, 
Mr. Aris Mallas, did some pioneer work a couple of years ago in educating county 
judges throughout the state of Texas in the field of mental retardation. This is the 
type of design which will need to be developed and refined throughout the nation. 

It is also essential that we support research because the data that this paper 
calls for are largely unavailable to us. We may have been collecting the wrong 
kind of data. Many of the predictions that we are asked to make we cannot make. 
And when I speak of more and better research I speak, of course, of increased legis- 
lative cloutand of theneed to support the National Institute for Neurological Diseases 
and Stroke and the National Institute for Child Health and Human Development. 
These sources of data, unless we take definitive action, will atrophy. 


1A. TOFFLER, FUTURE Sock (1970). 
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Third, as we work together, we must, I think, be candid enough to recognize and 
admit our current limitations. We must be able to recognize each other’s limitations. 
Itisan exhilarating experience to rise majestically in a courtroom as an expert witness 
and to lay on the good word. We impress ourselves as expert witnesses and we receive 
massive reinforcement from our attorneys. Likewise, I suspect that attorneys get a 
certain amount of reinforcement by laying on the good word to non-attorneys, 
presenting us with somewhat technical jargon at times, which suggests that they can 
manipulate the destiny of the human race. 

I think another major point of Wald’s presentation is the need to develop viable 
advocacy systems and multiple models of advocacy—agency advocacy, legal advo- 
cacy, the ombudsman concept, and the recently developed concept of the citizen 
advocate. Advocacy is emerging as a major thrust in this field. Indeed, Wald’s paper 
alludes to the potential conflict that may exist between a parent or a guardian and the 
retarded individual himself. To operate effectively, the system of advocates will need 
professional support from both the attorney and the mental retardation professional. 

In conclusion, there is no question that the mentally retarded citizens of our 
land will indeed benefit from closer cooperation between the legal and the mental 
retardation professions. We have, indeed, begun to work together, but we have a 
long, long way to go. 


Reaction Comment 


DENNIS HAGGERTY 


My BASIC REACTION to Wald’s presentation is “amen.” It is an in-depth and 
scholarly treatment of the plight of the forgotten citizen. One might well ask, 
“Why is it necessary to write such a paper in the first place? Are not retarded citizens 
like the rest of us?” It is true that, as a class, they are more like than unlike the rest 
of us, but the differences (both real and imagined) are sufficient to require special 
attention, considering the history of deprivation of rights experienced by this special 
group of citizens. Itis necessary, then, to write such a paper, not to advance the notion 
that mentally retarded citizens need a separate Bill of Rights, but to emphasize that 
as citizens they have the same rights as all citizens of this society. 

The presumption that we all enjoy basic rights such as “life, liberty, and the 
pursuit of happiness” is dangerous. The presumption that “all men are created equal” 
is equally dangerous. Quotations from the Declaration of Independence and the 
Constitution seem to apply to everyone. Yet it is fair to suggest that the authors of 
these documents did not intend “everyone” to include blacks and Indians. Our task 
is to ensure that “everyone” does indeed mean everyone. 

By what authority has society placed its mentally retarded citizens in a special 
category of neglect —of unneeded institutionalization? The answer is simple —by an 
authority devoid of legitimate foundation. Wald places in sharp focus the history of 
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our rights as citizens. What has caused us to rethink our ways of handling retarded 
citizens? Parents’ groups after World War II were early advocates of this cause. 
Perhaps the atrocities of the war led to greater sensitivity to oppression of minorities. 
In any case there has been increased concern about guaranteeing the civil rights of 
minority populations, one of which is composed of retarded citizens. Though long 
overdue, promotion of the “normalization principle” for the retarded is bringing 
results. 

The retarded have simply not been part of our active community since we 
traditionally have excluded them. At the birth of a severely mentally retarded child, 
the medical profession has urged institutionalization: “Put the child away and forget 
you ever had it.” Educators also have kept the “slow learners” out, placing some of 
these children in special classes. Only now are educators recognizing that all human 
beings are capable of learning something and that education must follow azero reject 
principle, a dedicated commitment to the uplifting of each individual. 

The legal profession has practically ignored the vulnerable minority of the mental- 
ly handicapped as it played storekeeper with funds of the “estate of the retarded,” 
forgetting “the person of the retarded”; after all, why would the mentally retarded poor 
need lawyers? Lawyers, sadly, have done little in the field of mental retardation until 
recently because there has been no money in it. Legal practice has in fact worked 
against the retarded individual: A declaration of incompetency reduces one to a 
nonentity; guardianship laws often remove rights the individual is capable of exercis- 
ing ( these laws cry out for revision toward a concept of limited guardianship). Parents, 
members of legislatures, and others somehow have not given much consideration to 
retarded citizens. So it is not strange that back wards exist in institutions where 
humans live in subhuman conditions. 

What is needed is a realistic approach. Utopia may be unattainable, but constant 
vigilance by advocates for mentally retarded citizens can prevent a repeat of past 
mistakes and perhaps commission of new ones. 

“Man’s inhumanity to man, makes countless thousands mourn,” said Robert 
Burns. These words should be engraved over every institution door. Accountability 
is a must on the part of administrators who run programs as well as among legislators 
who inadequately fund them. Presumptions that retarded persons “can function” 
must replace presumptions that they must be “protected.” Opportunity to act and 
develop as a full-fledged citizen must be provided continually. Parents of mentally 
retarded children should receive support that helps them bear the responsibility of 
their retarded offspring. Retarded children should be entitled to share in the family 
experience equally with nonretarded siblings. 

It should go without saying that all areas of human experience open to others 
in this society, such as sexual experience, marriage, and raising children should be 
available to the mentally retarded. The truth is, however, that this concept must be 
stated and restated until society actually implements it. Lawyers must take the lead, 
albeit late, in reducing and removing the arbitrary barriers that face the retarded 
citizen as he returns to the community. 


1R. Burns, Man Was Mane To MOURN st. 4 (1786). 
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In recent years there has been an awakening to the needs of the retarded 
citizen. As a result, the medical profession is slowly reconsidering the advis- 
ability of institutionalizing all retarded persons. The educational community is 
beginning to offer a vital learning opportunity to retarded children, allowing 
them in schools with so-called normal children. From this experience we all learn; 
the future law enforcement official, the future physician, the future lawyer will not 
need to be educated as to “what” retarded people are since they will know. They will 
have seen them during the growing years. Eternal vigilance is the price of liberty 
and with liberty comes an opportunity for the pursuit of happiness and the fulfill- 
ment of one’s life. The retarded citizen must be spoken for. Wald has done so 
eloquently. 


CHAPTER 2 


The Right Not to Be 
Mentally Retarded 


Editorial Introduction 


Kramer draws a stark contrast between the scientific data on 
the environmental causes of mental retardation and the legal system’s 
response to this evidence. He documents the numerous direct and 
indirect ways in which poverty contributes to mental retardation. Poverty 
results in malnutrition for pregnant mothers, with resultant mental re- 
tardation for babies. Poverty places restrictions on availability of medical 
services, and lack of medical intervention may result in mental retarda- 
tion. The damage caused cries out for a legal response, but Kramer 
describes in painful detail the absence of such a response to date. 

Kramer explores the various constitutional theories that might be 
used to secure judicial intervention — due process, equal protection, 
right to privacy, even a right to life —and concludes that the courts 
would have to shift focus dramatically to be of effective assistance. He 
then looks at the legislative response to the problem and reviews the 
various programs in existence. He demonstrates the restrictions that 
limit their effectiveness as a force to ensure the rights of citizens to be 
born without intellectual impairment. 

Cooper's reaction comment is confirmatory of the scientific data 
presented by Kramer. It emphasizes the connection between poverty and 
mental retardation and provides a prophetic illustration of this con- 
nection. Cooper closes with a call to lawyers to make their impact felt 


through the legislative process. 
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LITIGATING LAWYERS invariably intervene after the fact. After the harm has 
been done, they compel compensation for the injured. Lawyers normally are not 
prepared to develop strategies for avoiding the incidence of harm. Perhaps for this 
reason most legal intervention to date on behalf of the 6 million citizens classified 
mentally retarded has focused on securing for them the civil rights the rest of society 
theoretically has, rather than preventing the conditions that led to their impairment 
and resulting classification. 

Lawyers and judges often are understandably reluctant to infringe on someone 
else’s territory, and the prevention of mental retardation would seem to be within 
the province of the medical profession. If natural hesitancy at venturing into another 
profession’s bailiwick were not enough, there is a guard with a shotgun at the border. 
As George Tarjan would have it, in his capacity as former president of the American 
Association on Mental Deficiency and vice-chairman of the President’s Panel on 
Mental Retardation, “the main responsibility for primary and secondary prevention 
rests with the medical profession.” 

With deference to the medical profession, lawyers concerned with the rights 
of mentally retarded citizens as a class might meaningfully divert some of their 
attention to what is potentially the most fruitful right, the right not to be mentally 
retarded. This requires exploration of the viability of litigative, legislative, and 
regulatory approaches to preventing the ocgurrence of mental retardation, to 
guaranteeing the human right to be born normal, and indeed, to remain that way. 
Former President Nixon indicated that a goal of his administration was to reduce 
the incidence of mental retardation by one-half before the year 2000.? This paper 
evaluates the present utility of the law as an instrument for achieving that goal 
as the law is now applied by the judicial, legislative, and executive branches of 
government of this country. 


THE CAUSES OF MENTAL RETARDATION: 
TARGETS FOR ELIMINATION 


Abstractly defined, the legal right to be born and remain intellectually unimpaired 
is rather open-ended, encompassing as a social ideal the provision of whatever 


1Tarjan, Prevention—A Program Goal in Mental Deficiency, in MENTAL RETARDATION 135 (J. Roth- 
stein ed. 1961). 


ea of November 16, 1971, in 7 WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS 
(1971). 
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minimum level of goods and services is necessary to enable the fetus and, later, 
the child to avoid any of the major causes of mental retardation. Unfortunately, the 
largest category of causes, covering 80 percent or more of all cases of mental retarda- 
tion, is the catchall one entitled environmental, or more often “unknown.” Current 
medical knowledge is not very helpful in prescribing what the exact contents of the 
legal inoculation against mental retardation ought to be. Discovery of the full scope 
of the right must await the results of further etiological research. 

This fundamental uncertainty as to cause ought not, however, prompt abandon- 
ment of the legal effort to construct and implement a right to be born and remain 
intellectually unimpaired. There does exist a substantial amount of information 
isolating several environmental factors as significant causes of mental retardation. 
Much damage to intellectual functioning that occurs during the prenatal period, 
the birth process, and the first five to eight years of life has been reliably linked to 
poverty-induced malnutrition, inadequate prenatal and postnatal medical attention, 
and environmental poisoning from sources such as lead. The linkages are by no 
means hard and fast. Percentage figures obtained in particular studies ought not 
to be recited as absolute facts, but the correlations are undeniably present. 


Poverty and Malnutrition 


Poverty, malnutrition, and mental retardation form an especially unholy trinity, 
with an ever-tightening chain of evidence connecting the first with the second and 
both with the third. The close association between poverty and malnutrition has 
been asserted for many years. It has now been confirmed rather unambiguously by 
the Ten-State Nutrition Survey of 30,000 families conducted from 1968 through 
1970 by Dr. Arnold Schaefer of the Center for Disease Control in the Department 
of Health, Education, and Welfare (HEW) pursuant to the Partnership for Health 
Act of 1967.4 

The survey evidence revealed that the poor simply do not get enough to eat. 
The diets of poor families did not vary in quality from those of middle-income 
families, but total food intake was considerably lower. As aresult, the percentage of 
persons surveyed in the lowest economic quartile census districts of the low-income 
states of Texas, Louisiana, Kentucky, South Carolina, and West Virginia who had 
deficient or low levels of hemoglobin, vitamin C, riboflavin, and protein was twice 
to four times as great as those in the high-income states of California, Washington, 
Michigan, Massachusetts, and New York. The United States Senate Select Com- 
mittee on Nutrition and Human Needs had been hearing evidence of the relation- 
ship between poverty and malnutrition since 1969, but Dr. Schaefer’s final com- 
pilation, five years in the making, ended any debate on the matter. 

Poverty and malnutrition have their most harmful impact upon pregnant and 
nursing women. Pregnant and nursing women who are poor cannot afford to 
purchase a nutritionally adequate diet. Even if they receive food stamps (and only 


3THE PResIDENT’s COMM. ON MENTAL RETARDATION, MENTAL RETARDATION— DEFINITION, SCOPE, 


CAUSES, AND IMPACT ON THE AMERICAN FAMILY 5 (1972). 
4The best available summary of the survey appears in U.S. Dep’t OF HEALTH, EDUCATION AND 
WELFARE, TEN-STATE NUTRITION SURVEY, 1968-1970, PuB. No. (HSM) 72-8132 (July 1972). 
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55 percent of the nation’s poor currently are recipients), the average monthly allot- 
ment of $37.50 is far less than the $44.10 in food purchasing power the Department 
of Agriculture estimates (in 1974) a pregnant woman must have to avoid malnutri- 
tion or the $51.20 necessary for a woman who is lactating.5 Thus, poverty, with or 
without food stamps, leads to serious malnutrition for women who are pregnant or 
nursing. 

Again, the Schaefer survey data confirm the existence of the problem. The 
most alarming finding was that the low-income black pregnant women who were 
surveyed had an average daily caloric intake of 1506 calories and protein intake of 
60 grams, compared with 2127 calories and 89 grams for the higher income white 
pregnant women. The 1500 daily caloric level rendered it likely that there would be 
intrauterine growth retardation, whereas the protein level was borderline deficient, 
tending to interfere with the development of the brain of the fetus. 

The primary visible consequence of poverty-induced malnutrition in the mother 
is the prematurity and, hence, low birth weight (under five and one-half pounds) 
of the child. In 1968, the risk of underweight babies in the newborn nonwhite popula- 
tion was nearly double the 7.1 percent rate among whites, whereas middle-class 
blacks and whites were considerably less prone to prematurity than poor ones$ 
Prematurity, in other words, was directly related to the mother’s poor nutrition, 
which in turn was related to economic status, irrespective of the race of the mother. 
Further support for this Proposition flows from a study of the distribution of legiti- 
mate live births by birth weight and family income in 1964-65, which disclosed that 
at the lowest income level (under $3,000) 10 percent of all infants born weighed 
2,500 grams or less (a level considered premature) compared to 8 percent or less 
at the higher income levels (e.g., 6.2 percent above $ 10,000).7 

Babies that are premature not only run the greatest risk of dying in the first 
year of life;* they also are far more likely than normal term babies to be mentally 
retarded. The President's Panel on Mental Retardation found that: 


the premature infants in the sample and for the full-term control groups are 8.2 
per cent and 1.6 per cent, respectively. ... 
Prematurity generally has a deleterious effect, and 50 per cent of these infants 


have handicaps ranging from minimum neurological damage to severe mental 
deficiencies and blindness. 9 


5 AGRICULTURAL RESEARCH SERVICE, U.S. Dep’r oF AGRICULTURE, Cost oF Foop AT Home ESTI- 
MATED FOR THE Economy Foon PLAN, MARCH 1974, U.S. AVERAGE, CFE (Adm.-256). 

®Gussow, Bodies, Brains and Poverty: Poor Children and the Schools, INFORMATION RETRIEVAL 
CENTER OF THE DISADVANTAGED BULL., No. 3, 1970, at 4 [hereinafter cited as ICR BuLt.]. For an 
excellent overview of all of the evidence on the matter see H, G. Bircu & J. Gussow, DisADVAN- 
TAGED CHILDREN—HEALTH, NUTRITION AND ScHooL FAILURE (1970); R. HURLEY, POVERTY AND 
MENTAL RETARDATION (1969). 

"Senate Select Comm. on Nutrition and Human Needs, to Save the Children, 93d Cong., 2d Sess., 
at 8-9 (1974), 

Sid. at 10. The figures are dramatic. Infants from families of all races and income levels whose 
birthweight was in the premature range (2,500 grams or less) had a death rate of 185.5 per 1,000, 
sh ee in the normal range for birthweights (3,001-4,000 grams) had a death rate ot 7 
per 1,000, 

9 THE PRESIDENT’s PANEL ON MENTAL RETARDATION, A PROPOSED PROGRAM FOR NATIONAL ACTION TO 
COMBAT MENTAL RETARDATION 51 (1963). 
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Although not all of the approximately 150,000 children born mentally retarded 
each year are premature, mental retardation is ten times more likely to occur in 
the premature than in the full-term infant1° All the results are not yet analyzed on 
the 14-year study sponsored by the National Institute of Neurological Diseases and 
Stroke, which has followed 56,000 mothers and 40,000 of their children through the 
first eight years of life, but physicians involved in the study have already begun 
to reorient previous medical advice given to pregnant women so as to encourage 
them to gain nearly twice as much weight during pregnancy as was previously con- 
sidered ideal! The aim is to reduce the possibility of malnutrition in the mother 
and increase the weight of the baby at birth, thereby limiting the potential of 
neurological or intellectual harm. 

The damage malnutrition can do to the mental development of the fetus and 
infant is quite substantial. As Dr. Charles Upton Lowe, chairman of the Committee 
on Nutrition of the American Academy of Pediatrics, summarized the studies: 


[T]he earlier malnutrition exists, the more devastatingly it impinges on growth 
and development... . When a fetus receives inadequate nutrition in utero, the infant 
is born small, the placenta of his mother contains fewer cells than normal to nourish 
him and his growth will be compromised. . . . 

During the last trimester of pregnancy protein synthesis by the brain is pro- 
ceeding at a very rapid rate. Immediately upon delivery this rapid rate decreases, 
although it still continues at a greater pace than at later times of life. In animals, 
this sharp decrease in protein synthesis immediately after birth occurs in both full- 
term and premature animals. The decrease in protein synthesis occurring in 
premature animals in all probability also occurs in premature human infants. If we 
can extend animal observations to the human situation we have a logical explana- 
tion for one of the most distressing concomitants of prematurity. When very small 
at birth, as many as 50 per cent of the prematurely born infants grow to maturity 
with an intellectual competence significantly below that which would be expected 
when compared with siblings and even with age peers. !2 


If Dr. Lowe’s 50 percent figure describing the relationship between prematurity 
and mental retardation is accurate, then prematurity could be deemed the chief 
factor associated with, if not the major cause of, mental retardation, since there are 
330,000 premature births each year and 150,000 births of retarded individuals. But 
even if the causative relationship is not this direct, it is clear that the last four months 
of intra utero life are critical for the development of the nerve cells, and these cells 
require protein to grow. 

Brain growth is only 40 percent complete at birth. During the next eight to nine 
months brain cells grow rapidly. By the age of three, the brain is approximately 80 
percent of its full-grown size.!° Thus, brain damage attributable to poverty-produced 


10Wylie, The Challenge of Infant Mortality, BULL. OF THE CLEVELAND ACADEMY OF MEDICINE, 
June 1965, quoted in HURLEY, POVERTY AND MENTAL RETARDATION 55 (1969). See ‘also Aldrich, 
Liquidation of the Problem Through Research and Training, in PRocEEDINGS, THE WHITE House 
CONFERENCE ON MENTAL RETARDATION 82 (1963). 

11 Auerbach, Pregnancy Study, Washington Post, February 19, 1973, § A, at 1, col. 2. 

12 Hearings on Nutrition and Human Needs Before the Senate Select Comm. on Nutrition and 
Human Needs, 90th Cong., 1st Sess., pt. 3, at 1085 (1968) [hereinafter cited as Senate Select 
Comm. Hearings]. See also Senate Select Comm. Hearings, Maternal, Fetal, and Infant Nutrition, 
1973, 93d Cong., ist Sess., at 5 (1973). 

13THE PRESIDENTS CoMM. ON MENTAL RETARDATION, MR 71, ENTERING THE Era oF HUMAN 
Ecotocy7 (U.S. Dep’ of Health, Education & Welfare, Pub. No. (OS 72-7, 1972). 
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malnutrition does not stop at birth. It continues throughout early life, with particular 
intensity during the first year. “When an infant undergoes severe nutritional depriva- 
tion during the first months of life, its brain fails to synthesize protein and develop 
cells at normal rates and consequently suffers a decrease as great as 20 percent in 
the cell number.”!4 It may be possible for a child born prematurely into an affluent 
home (whose mother probably had an adequate diet) to overcome low birthweight 
without any impact upon his mental ability, but the premature child born in a poverty 
situation is likely to be condemned to less than borderline intelligence.!> 

As previously indicated, malnutrition can produce deleterious effects upon the 
brain after birth when none existed before. Work in the late 1940s and early 1950s by 
Dr. David Coursin, director of research at St. Joseph’s Hospital in Lancaster, Penn- 
sylvania, demonstrated that were a single nutrient, vitamin B-6 (pyridoxine), to be 
deficient in an infant formula (60 micrograms instead of 100), the infant population 
fed that formula could undergo neurological alterations of function resulting in mental 
retardation.!® Many other vitamin deficiencies can produce the same result in the 
absence of therapy. The retardation may lessen if proper care, including food, is 
received after the deficiency is discovered, but some damage remains.!7 

In 1970, aMemphis newspaper reported the case of a girl born healthy and normal 
who was brought into St. Jude’s Hospital at eight weeks with a gain of only one pound 
since birth.!8 She was a victim of poverty-caused malnutrition. Her mother worked 40 
hours a week as a waitress to earn $ 20 plus tips; the daughter was fed only a watered- 
down formula. The doctors, noting the disease of malnutrition, prescribed food—no 
medicine, just food. After six months, the little girl had gained enough height and 
weight to be above the fiftieth percentile. But her head circumference remained 
below average and her brain failed to develop fully. She was mentally retarded for life. 

The reported evidence of substantial intelligence decline traceable to under- 
nutrition in the first years of life was brought to the attention of the nation in March 
1969, when, acting as chairman of the President’s Urban Affairs Council, Daniel 
Moynihan informed the President that, although he suspected that there was no evi- 
dence of low nutrition intake causing brain damage in the United States, there was 
proof of noticeable IQ loss in poor children during the early years of life 19 


Poverty and Medical Attention 


The provision of adequate amounts of nourishing food alone would not eliminate 
mental retardation among the poor. Poverty also critically influences the availability 


a Sie Select Comm. Hearings, 90th Cong., ist Sess., pt. 3, at 1085 (1968) (testimony of Dr. Charles 
we). 


Bs ae Bodies, Brains and Poverty: Poor Children and the Schools, 6 ICR BuLL., No. 3, 1970, 

at 10. 

16 See Senate Select Comm. Hearings, 90th Cong., 1st Sess., pt. 3, at 1105 (1968) (testimony of 
D. Coursin); Coursin, Effects of Undernutrition on Central Nervous System Function, 23 Nutr 
TION Reviews, March 1965, at 65; Coursin, Undernutrition and Brain Function, 26 BORDON’S 
Rev. Nutrition RESEARCH, Jan.-March 1965, at 1. 

17 Senate Select Comm. Hearings, 0th Cong., Ist Sess., pt. 3, at 1105 (1968). 

18DuBois, Lucy Loses Race Before She Starts It, Memphis Commercial Appeal, Dec. 27, 1970. 

19D. Moynihan, Memo to President Nixon, quoted in Senate Select Comm. Hearings, 91st Cong., 
Ist Sess., pt. 8—The Nixon Administration Program, at 2667 (1969). 
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of prenatal and postnatal health care, the likelihood of difficulties at birth, and the 
incidence of diseases, all of which may be, directly or indirectly, responsible for 
producing mental retardation. The poor, even with the advent of Medicaid, tend to 
have inadequate access to obstetricians, gynecologists, or other providers of prenatal 
care.2 If, as Eunice Shriver put it, “pregnant cows are getting better care than 
pregnant women,”2! then poor women are not even in the competition. Women who 
have little or no prenatal care are two or three times more likely to have premature 
babies than women who have ready access to adequate care. After the child is born, 
the poor do not get prompt and proper pediatric attention. Thus, brain damage which 
has been suffered is likely to go undetected and uncorrected,?? and additional dam- 
age may be suffered. 

Poor children have mothers who are subject to higher rates of almost every 
major reproductive abnormality that may result in significant neurological damage.23 
Poor children have mothers who have high rates of infectious syphilis. Poor children 
are more likely than middle-class children to have mothers who have anemia, toxemia, 
contracted pelvises, and other problems attending pregnancy that can lead, in the 
absence of adequate medical attention, to organic damage to the children. Poor 
children themselves tend to succumb more to those diseases of childhood which, if 
not treated effectively and with speed, can damage the central nervous system. Poor 
children are less likely to be inoculated against common childhood diseases. The 
litany could go on forever, but the point ought to be clear: The environment of 
poverty and mental retardation are inextricably interlinked. 


Environmental Pollution 


Pollution of the environment, particularly in the form of lead poisoning, is another 
isolable cause of mental retardation. The lead may come from many sources: from 
paint on interior house walls and ceilings, from paint on toys and cribs, from prepared 
infant milk formulas and evaporated milk products, from kindling materials, from 
drinking water, from batteries in abandoned cars, and from the atmosphere through 


industrial pollution and motor vehicle exhaust.24 

Whatever the source, its impact on the body and specifically on the brain can be 
quite grave. A study by Dr. Meyer Perlstein in Chicago determined that of 425 children 
treated for plumbism, or lead poisoning, some 39 percent had some noticeable 
neurological damage and 22 percent became mentally retarded, including 9 percent 
who had no clinical symptoms at all at the time of diagnosis, but who had developed 


supra note 9, at 52; P. LAWRENCE et al., 
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retardation by the time of the follow-up investigation.25 Ina 1971 survey of 473 homes 
in the ghetto of Roxbury, Massachusetts, 800 children were found to be suffering from 
lead poisoning, 30 percent of these having permanent brain damage.”® Similar results 
with respect to IQ deterioration to the point of mental retardation have been 
reported in other studies. This information impelled a pediatric consultant with 
the Maternal and Child Health Service to suggest the likelihood of chronic brain 
damage flowing from even low levels of exposure to lead despite the absence of 
clinical symptoms of poisoning.?” 

The President's Committee on Mental Retardation has been convinced by the 
data that “lead poisoning is an important preventable cause of mental retardation” 
whether in the overt guise of clinical symptoms usually created by “three to six months 
of fairly steady ingestion of lead-based paint” or in the subtle form of excessive lead 
absorption revealed metabolically.” How important a cause of retardation lead 
poisoning may be is suggested by the estimates indicating that 400,000 children get 
sick from lead each year, with 12,000 to 16,000 actually receiving medical treatment 
and 50 percent of these left mentally retarded because medical care became available 
only after the disease was in its advanced stages.2° 

Again, the inevitable poverty linkage appears, tying the leaded environment of 
substandard housing to mental retardation. The Roxbury study took place exclu- 
sively in an impoverished Boston ghetto.2° Of the Chicago patients, 84 percent were 
blacks from slum areas.3! One-fourth of all children tested in a screening program 
in the model cities area of the District of Columbia during nine months of 1971 had 
unsafe lead levels in their blood.*? In New York, 80 percent of all slum apartments 
surveyed had lead-based paint, while housing facilities and socioeconomic standards 
were all poor in the districts in which the incidence of lead poisoning was highest. 

City by city, area by area, poverty and mental retardation coincide, first with 
malnutrition, thereafter with lack of adequate medical care, and then with lead 
poisoning supplementing the impact of the two. 

The correlation can be viewed directly as well, short-circuiting the connection 
between poverty and mental retardation: 


Children of the poor are about ten times more likely to be retarded than children 
of the middle and upper classes. 

Ifthe children of all population groups had the same rate of mental retardation as 
those of middle and upper class whites, the prevalence of retardation would decrease 
by 80 per cent.34 


Perlstein & Attala, Neurologic Sequelae of Plumbism in Children, in Senate Select Comm. 
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CONSTITUTIONAL CURES: IS THERE A FUNDAMENTAL 
INTEREST IN THE HOUSE? 


If poverty manifesting itself in the malnutrition of mothers, fetuses, and infants, in 
inadequate medical care, and in substandard housing with peeling lead-based paint 
is the primary, environmental cause of mental retardation, what can be proposed as 
the legal cure? The need for adequate cash or in-kind income and adequate housing 
is self-evident. Viewed in this context the right to be born and remain intellectually 
unimpaired may simply be another way of paraphrasing the demand of “justice” that 
the state satisfy certain basic needs of every citizen, by guaranteeing that no one is 
ill-fed, ill-clothed, ill-housed, or forced to live in an otherwise unhealthy environment. 
The right not to be mentally retardedis tantamount to the right not to be impoverished. 

Is this right legally viable? Legal philosophers have attempted to establish 
this concept of social justice not as requiring the abolition of all inequalities of 
wealth and income, but as assuring every child at least the minimum welfare that will 
provide an opportunity for complete self-development.3> The United Nations 
General Assembly has recognized this claim upon the state in Article 25 of the 


Universal Declaration of Human Rights: 


Everyone has the right to a standard of living adequate for the health and well-being 
of himself and of his family including food, clothing, housing and medical care and 
the necessary social services, and the right to security in the event of unemployment, 
sickness, disability, widowhood, old age or other lack of livelihood in circumstances 
beyond his control.36 


The General Assembly has also extended this right to the mentally retarded.°” 

Law professors Sparer and Harvith have asserted that there is a “right to life” 
implicit in the fifth and fourteenth amendments that would encompass the furnishing 
of income, food, housing, and medical care as predicates to the exercise of other 
explicit constitutional rights such as free speech and freedom of religion.3* A three- 
judge court has found in the Preamble of the Constitution, with its express purposes 
of ensuring domestic tranquility and promoting the general welfare, the basis for 
suggesting that receipt of welfare benefits might well become a constitutional right in 
order “to insure that indigent, unemployable citizens will at least have the bare mini- 
mums required for existence, without which our expressed fundamental constitutional 
rights and liberties frequently cannot be exercised and therefore become meaning- 
less.”39 Congress, too, has used statutory statements of policy to declare its desire to 
realize “as soon as feasible . .. the goal of a decent home and a suitable living environ- 


35Michelman, Foreword: On Protecting the Poor Through the Fourteenth Amendment, 83 Harv. 
L. Rev. 1, 15 (1969). See generally J. RAWLS, A Tueory OF Justice (1971). 
36Universal Declaration of Human Rights § 25 (1), G-A. Res. 217, U.N. Doc. A/810 at 71 (1948). 
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ment for every American family,”40 “to safeguard the health and well-being of the 
Nation’s population,”4! by alleviating hunger and malnutrition. 

Butall the theories, declarations, assertions, and policies put no food on the table, 
remove no lead paint from the walls, and furnish no prenatal care. The right to life 
going beyond the mere right not to be executed without due process remains for the 
most part a praiseworthy abstraction without meaningful adoption or enforcement by 
the judicial, executive, or legislative branch. The future generation of unborn citizens 
which presently seeks succor from this right finds only a withered teat. 


The Rights of the Unborn 


There exist at least three potential sources of constitutional support for the develop- 
ment of the right to be born and remain normal: the due process clauses of the fifth 
and fourteenth amendments applicable respectively to federal and state governments; 
the ninth amendment protection against encroachment by any branch of govern- 
ment; and the equal protection clause of the fourteenth amendment applicable 
only to the states. All four clauses protect only a “person” or “people.” 

The limited coverage of personality in the constitutional sense means that there 
is presently no constitutional mandate to accord the unborn due process or equal 
protection or unspecified retained rights. In the Texas abortion case, Roe v. Wade 2? 
the Supreme Court determined that the due process clause of the fourteenth amend- 
ment did not limit a woman’s right to obtain an abortion, in part because “the word 
‘person,’ as used in the fourteenth amendment, does not include the unborn.”#3 A 
fetus could thus be deprived of whatever “life” it had without due process of law. 

The Court's definition of “person” applies to the fifth and ninth amendments as 
well. The Court in Roe included the fifth amendment in its canvas of those places in 
the Constitution in which the word “person” appeared, pointing out that “in nearly all 
these instances, the use of the word is such that it has application only post-natally.” “4 
The Court also referred for additional support to its decision in United States v. 
Vuitch A> permitting abortion under limited conditions pursuant to the District of 
Columbia abortionstatute, as denying by implication any fourteenth amendment pro- 
tection for fetuses. In fact, Vuitch could only have denied by implication such 
protection under the fifth amendment, since the validity of District of Columbia 
legislation is governed by the fifth, not the fourteenth, amendment.‘6 

Ninth amendment analysis, especially that of Justice Goldberg, concurring in 
Griswold v. Connecticut,’ deals with “fundamental personal rights.”*° Arguably, 
such rights do not belong to the unborn after Roe. 


Section 2 of the Housing Act of 1949, 42 U.S.C. § 1441 (1970). 
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Insummary, theright to be born intellectually unimpaired, asserted by an unborn 
child, has at present no constitutional grounding in the fifth, ninth or fourteenth 
amendments. Although an unborn child, viable or not, may retain common law rights 
based on tort? or property®® theories, even these rights depend for vindication upon 
the child’s parents or guardians ad litem.5! Nevertheless, providing common law re- 
covery fora mother on behalf of her unborn child against a wrongdoer is different in 
kind, and not merely in degree, from recognizing constitutional rights for the unborn 
when these are in direct opposition to the asserted constitutional rights of the child’s 
mother, The Court might react differently to a constitutional claim pressed in unison 
by the unborn child and the mother joining forces against the controllable, but 
hostile, environment.52 For example, were any state or federal court to approve 
without notice or hearing the seizure of the contingent property rights of the unborn, 
with the seizure obviating future devolution of the property to the unborn, the courts 
would probably provide due process protection.°% 

The apparent firmness with which the Supreme Court resolved the issue of 
fourteenth amendment personality, however, makes uncertain this possibility of 
resurrecting the child’s constitutional rightsin alliance with the mother’s. Itis probably 
preferable for the mother of a potentially retarded child to assert any fifth, ninth, or 
fourteenth amendmentrights primarily on her own behalf, but also derivatively for the 
fetus growing in her womb. In addition, infants and small children, acting through 
parents or guardians ad litem, might seek to assert the right to remain normal under 
the fifth, ninth, and fourteenth amendments. 

In terms of the constitutional right to due process, neither a pregnant woman nor 
her child is, in the constitutional sense, being deprived of life, liberty, or property 
because of the state’s failure to supply sufficient income, food, medical care, or a 
living environment free of hazards to a growing fetus or a child's brain. The concept 
of deprivation without due process, like that of denial of equal protection, requires a 
component of state action or involvement in taking away some previously state- 
granted entitlement.>4 Denial of due process requires a state-initiated, -authorized, 
-sanctioned, or -encouraged deprivation. Without a deprivation or removal of some- 
thing previously bestowed by the state, there is no fifth or fourteenth amendment due 
process violation. Deprivation by inaction is, to date, not cognizable deprivation 
at all. 

Had a pregnant woman previously been receiving welfare and had her benefits 
been arbitrarily terminated on the ground that she was not pregnant, without a prior 
hearing on the facts, she would as a matter of due process be entitled to continued 
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payments until a fair hearing could be held and a decision rendered.®® Were she 
renting safe and sanitary housing only to be faced with an eviction notice falsely 
claiming that she was in violation of the lease, without an opportunity to present her 
case in an administrative forum, as well as in court, prior to eviction, her right to due 
process might again be vindicated.56 But when she never received welfare in the first 
instance or never livedin decent housing, due process contentionsare of no avail. They 
cannot secure welfare or housing she never had because there was no arbitrary 
exercise of governmental power against some entitlement, right, or property she 
already enjoyed. If there is not an existing constitutional or statutory entitlement, due 
process cannot obtain it. Due process can prevent exclusion from a program, but it 
cannot provide admission. 

The ninth amendment is, if anything, weaker ground upon which to construct a 
right not to be mentally retarded. The Supreme Court, through the majority opinion 
of Justice Douglas and the concurrence of Justice Goldberg, resurrected the ninth 
amendment in Griswold v. Connecticut.” The majority opinion nourished the ninth 
amendment with minimal content, deriving from its emanations, as well as those from 
the first, third, fourth, and fifth amendments, a nebulously defined right of privacy 
and no more.58 The concurrence would expand the amendment to embrace all 
“those fundamental principles of liberty and justice which lie at the base of all our 
civil and political institutions.” 5% This open-ended concept of “justice” would en- 
compass the right to be intellectually unimpaired, but the Court has ignored the ninth 
amendment in the intervening years, never once referring to it in connection with 
welfare, food, housing, or health needs, and ultimately rejecting it in favor of the 
fourteenth amendment’s concept of personal liberty as the basis for the very right of 
privacy which brought it back into judicial use.60 

Equal protection is a third constitutional standard to which the right to nutri- 
tional subsistence sufficient to avoid malnutrition, and environmental protection and 
health care sufficient to avoid brain toxic effects, could attach. But here as well the 
claims of right are gossamer because the governing law is unfavorable to the creation 
of this right. State action is easier to establish in this context because, although the 
federal and state governments may not directly cause the lack of adequate nutrition, 
health care, and environmental protection, the government does operate income, 
health, and housing programs and is responsible for creating two classes of persons: 
those receiving the subsidies or benefiting from the programs and those being denied 
them. Although the marketplace rather than the government may be chargeable 
with the discrimination between those who can afford the proper diet and a safe 
home and those who are unable to purchase these commodities without assistance, 
clearly the government decides who shall be governmentally assisted and who shall 
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not. The excluded mothers and children are neglected by reason of governmental 
choice in delineating the boundaries of eligibility. Nevertheless, state action in itself 
is not enough to establish a denial of equal protection of the laws. 

Probably dispositive of the equal protection claim is the near impossibility of 
convincing the present Supreme Court to subject the exclusion criteria to searching 
review. The Court's decision upholding the validity of Texas’ system of school 
financing in San Antonio Independent School District v. Rodriguez®! makes it likely 
that the present Court would reject any “compelling state interest” test under either 
“the suspect classification” or the “fundamental interest” rubric. 

The state action discriminates between two classes of indigents, not against 
indigents in general. Some indigents are given the food, medical attention, or housing 
they need to avert poverty-induced mental retardation. Some are not. This dis- 
advantage, however, does not rise to the constitutionally condemned status of 
“suspect.” The test of suspectness used by the present Court in applying the equal 
protection clause requires the existence of absolute deprivation of a desired benefit, 
not mere diminution in its quality or quantity.°* According to the Court's review 
of its prior decisions, in each instance in which it found a suspect classification 
involving the poor, the poor who were involved had no other means of securing 
their goal, no adequate substitute for what they sought.®? Strict application of the 
fourteenth amendment seems to rest upon the distinction between a claimant who 
wants something in place of the nothing he is receiving and a claimant who wants 
more of what he already has. 

The state of knowledge about mental retardation is not, and may never be, 
precise enough to predict which pregnant women who are poor and who do not 
receive adequate food, medical, or housing assistance will inevitably give birth to 
retarded children or which children, if not retarded at birth, will invariably become 
so. Evidence that proves the absolute deprivation of the opportunity to be normal 
flowing from the discriminatory denial of assistance is what the Supreme Court 
seems to demand in order to find invidious discrimination against a class of indigents. 
Such evidence would also point to the “suspicious” creation of an immutable 
characteristic determined at birth, involving the state itself in the development 
of a suspect class.64 But presenting evidence of this sort is, at the moment, an 
unsustainable burden. 

As long as some uncertain, but nonetheless cognizable, percentage of poor 
pregnant women not housed or fed by the government bear normal children, the full 
force of the equal protection clause does not come into play. Mere rationality will 
suffice to uphold the line-drawing attendant upon establishing eligibility standards. 
As long as the poor can purchase some food or find some shelter, no suspicion 
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attaches to the government's classification of those whose purchases are govern- 
mentally augmented and those whose purchases remain minimal enough to trigger 
the potential (but only potential) danger of retardation. The resultant mental 
retardation is an ineradicable stigma, a permanent disability. But the operative 
governmental classification is not predicated on the retardation that may ensue. 
The government is not acting or failing to act on the basis of anyone’s present status 
as mentally retarded. 

The argument can be made that the right to be born and remain intellectually 
unimpaired and its constituent rights to be adequately fed, housed, and medically 
attended are fundamental, but the argument is not likely to succeed in the near 
future. The present Court has determined that it will not make the value judgments 
necessary to rate in importance various social and economic needs for purposes 
of applying stringent judicial scrutiny in equal protection analysis. What is 
“fundamental” in the sense of realistically important may not be the same as what 
is “fundamental” for purposes of judicial review of legislation. 

The need for income is obviously vital to life. Under the due process clause, 
the Court has recognized that “welfare provides the means to obtain essential food, 
clothing, housing and medical care,”66 and that its loss “may deprive an eligible 
recipient of the very means by which to live.”67 Under the equal protection clause, 
the Court has acknowledged that “public welfare assistance . . . involves the most 
basic economic needs of impoverished human beings.”68 But no matter how 
important welfare benefits are to the poor, the Court has refused to require states 
to supply benefits or to justify refusal to supply them by advancing a compelling 
state interest.® 

Food assistance in the form of food stamps or commodities or, for infants, 
special nutritional packages or food certificates is a “significant personal interest,”7° 
ora basic human need. Nonetheless, it is not explicitly or implicitly protected by the 
Constitution and its denial will not presently be subjected to strict scrutiny. 

The Court has expressly refused to “denigrate the importance of decent, safe, 
and sanitary housing. But the Constitution does not provide judicial remedies for 
every social and economic ill. We are unable to perceive in that document con- 
stitutional guarantee of access to dwellings of a particular quality... .”71 A state’s 
refusal to supply decent shelter is supportable by mere rationality. 72 

Finally, the Court in the course of its due process analysis in Goldberg v. Kelly” 
noted that the loss of welfare could also result in the equally serious loss of participa- 
tion in medical programs. But the argument that medical care would be jeopardized 
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if the Texas system of percentage reductions in calculating welfare benefits for 
persons with outside income were approved, because Medicaid benefits were de- 
pendent upon the receipt of AFDC cash assistance, was summarily ignored in 
Jefferson v. Hackney.” 

None of the subsidiary rights of the right to be normal is fundamental. It is 
true that, in Dandridge v. Williams75 there was no absolute loss of financial aid and 
that the litigation was only over the difference between $ 296.15 and $ 250; or that 
in Jefferson v. Hackney’® the persons whose benefits were denied by application 
of the percentage reduction factor to the standard of need prior to subtraction of 
their earned income still had some earned income to live on; or that those who were 
paid only 75 percent of their standard still obtained that much aid; or that in Lindsey 
v. Normet” there was no showing that no alternative housing was available to the 
evicted tenant; or that in James v. Valtierra™® no form of subsidized housing other 
than public housing was affected by the referendum requirement. But neither the 
fact of absolute deprivation of income, food aid, medical care, or housing nor the 
absolute certainty of retardation to be caused by such deprivation is likely to be 
provable in any individual case. 

The Court probably will not soon soften its position: A right is either in the 
Constitution on its face, fairly derivable therefrom, or it does not exist for purposes 
of guaranteeing equal protection of the laws. 

The constitutional expedition has concluded without any quarry or, at best, 
with a negative catch: The right to be born and remain intellectually unimpaired 
presently cannot be successfully pressed through constitutionally based litigation. 


LEGISLATIVE AND COMMON LAW RELIEF: 
THE UNENFORCEABILITY OF CLAIMS 


If the right to be born and remain normal does not have a constitutional basis that 
a majority of the current Supreme Court would find acceptable, then the sole alter- 
native for protecting the fetus and the infant from poyerty-connected mental 
retardation involves implementing whatever legislative or common law claims are 
available. 

For the unborn child and the infant, welfare, food aid, and health care are 
minimal prerequisites. But the statutory “right” to welfare is narrowly compart- 
mentalized by the limited availability of aid to families with dependent children 
(AFDC) and is absolutely denied to pregnant women in 35 states, pending the 
outcome of multiple litigation on the issue. Even when received, the aid is likely 
to be insufficient. The statutory “right” to food aid is not restricted according to 
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family status or the source of earnings, but is difficult to secure because of substan- 
tial practical and fiscal barriers, and once obtained, the level of assistance is 
inadequate. Programs that might fill the gap have been enacted, but have never 
been fully utilized. The statutory “right” to health care depends upon qualifying for 
welfare, upon the hazards of geographical location, and upon program funding. 


The Unborn Child, The Pregnant Mother, and Welfare 


The statutory right of the unborn child to welfare that is paid to his mother in order 
to benefit him is dependent initially upon the mother’s marital status (father must be 
continually absent from the home in 26 states) 79 and, secondarily, upon his father’s 
employment (in the other 24, his father may be present in the home, but only if 
employed for fewer than 100 hours a month) 8° Yet even if both tests are satisfied, 
there is no guarantee of the receipt of aid because 32 states refuse to recognize a 
fetus in utero as a “dependent child” within the meaning of section 406(a) (2) of 
the Social Security Act.®! 

In 1971, the 17 states that did provide aid to the unborn child through his mother 
furnished funds to only 53,400 unborn children, about two-fifths of them in 
California.®2 California changed its program in September 1972, limiting but not 
eliminating financial help for the unborn, thereby reversing a 23-year-old policy of 
assisting the unborn on the same basis as children. The regular $190 grant to a preg- 
nant woman living alone with no other children remained intact, but for pregnant 
women who were married or single with other children the state attributed a $65 
in-kind contribution of rent, utilities, and food from each pregnant woman to her 
fetus and, accordingly, lowered the grant to $125. As a partial offset for this reduc- 
tion, an across-the-board $9 monthly dietary allowance was granted, but the cutbacks 
remained, with their legality subject to challenge in state court.83 

The federal welfare statute does not indicate the minimum age to which 
coverage extends.*4 The term “dependent child,” which is used in the section that 
defines the persons for whom states may receive federal matching for aiding and 
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which is incorporated by reference in the section 402(a) (10) mandate to furnish 
aid to all eligible individuals, suggests no age floor. An unborn child can be just as 
“dependent” as a one-year-old in the statutory sense of being needy, living with 
certain individuals, and having a continually absent or unemployed parent, as well as 
(in the sense of the declared objective of the Social Security Act) requiring “parental 
care and protection.” 8 

It is uncertain, however, whether a fetus can be labeled a “child” prior to its 
birth. The constitutional precedents discussed previously would suggest not. But in 
this instance it is a statute that is being interpreted, an ameliorative statute designed 
to strengthen people’s ability to become independent. This purpose would certainly 
not be furthered by denying aid to an impoverished pregnant woman (with no other 
children and thus not otherwise eligible for aid), thereby increasing the potential of 
retardation in her child when born. Furthermore, in terms of the traditional “plain 
meaning” approach to interpreting legislative intent, an unborn child is unmistakably, 
in the language of the statute, “under the age of eighteen.” 

In the absence of any other clear-cut indicia in the statute itself of whether or 
not the term “child” was meant to embrace the unborn and in view of a complete 
silence on the matter in the legislative history of the 1935 Act, it is necessary to turn 
to administrative practice. Since 1941, HEW has permitted federal matching of state 
expenditures to the mother asa grantee on behalf of the unborn child, but has maintain- 
ed that state dispensation of benefits to the unborn is purely optional. °° In February 
1971, this permission became a program regulation stating that “Federal financial 
participation is available in . . .[p]ayments with respect to an unborn child when the 
fact of pregnancy has been determined by medical diagnosis.” *” The same regulations 
also authorize 50 percent federal cost-sharing of “expenses incurred in establishing 
eligibility for AFDC, including expenses incidental to obtaining necessary informa- 
tion to determine the existence of .. . pregnancy of a mother.”8° 

Although HEW has consistently considered this provision of aid optional, not 
mandatory, this is by no means determinative of the right to such aid. In a series of 
cases including King v. Smith,8° Townsend v. Swank, and Carleson v. Remillard,’ 
the Supreme Court concluded that whenastate eligibility standard either contravenes 
a federal eligibility standard explicitly set forth in section 406(a)(2) of the Social 
Security Act, or, in the absence ofany such express federal standard, excludes persons 
eligible for federal matching assistance, that standard violates the command of 
section 402(a) (10) that “aid to families with dependent children shall be furnished 


with reasonable promptness to all eligible individuals.” °? 
Carleson v. Remillard,®? the most recent of the cases. is controlling here. The 
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term “absence” relating to a parent was undefined in the statute, but HEW read it to 
include absence due to military service, whereas California refused to extend benefits 
that far. The Court ordered California to include military orphans as AFDC benefici- 
aries. Similarly, the 35 states’ refusal to treat the unborn child as a “child” should be 
judicially overridden in light of 32 years of HEW matching practice. 

The courts that have considered the issue have split, with 11 district courts®4 
and 2 circuit courts upholding the rights of the unborn to welfare assistance and 3 
district courts disagreeing.’ In December 1972, the Federal District Court for the 
Northern District of Illinois in Wilson v. Weaver97 found no congressional authoriza- 
tion for excluding the unborn, a burden of proof placed upon resisting states in 
Remillard. On the other hand, the Federal District Court for the Northern District 
of Georgia held early in January 1973 that mere inclusion in HEW regulations did not 
per se require payment of benefits and that the silence of the act itself indicated that 
mandatory coverage was not intended.98 Essentially, the Georgia court reversed the 
Remillard burden of production, assuring no coverage despite liberal HEW regula- 
tions in the absence of some showing derived from the statute or legislative history 
that coverage was intended. The remaining 14 federal court cases essentially follow 
either the Illinois or Georgia pattern, with the great majority, including both the 
Fourth and Eighth Circuits in February and March 1974, supporting the Illinois line.°9 
The Supreme Court has resolved this issue in Burns v. Alcala, 95 S. Ct. 1180 (1975). 
It held the term “dependent child” to mean an individual already born. 

Whatever the intent of the Congress might have been in 1935, by 1971 and 1972 
ithad become hardended against the unborn. In May 1971, the House Ways and Means 
Committee stated that under the Family Assistance Program of Welfare reform, a 
generally expansionary proposal from the point of view of eligibility passed by the 
House later in June, it wanted “to make clear that an unborn child would not 
be included in the definition of a child” to preclude the practice in some states 
of “establishing a ‘family’ even before the child is born.”!0 The Senate Finance 
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Committee echoed these sentiments in September 1972, incorporating the same pro- 
vision in its bill limiting aid to those “who have actually been born”!°! and reciting 
the tale of a New York woman who unsuccessfully sought a retroactive payment for 
her second child when she gave birth to twins. 1°? 

Were the eligibility of the unborn tobe clearly established by the courts (apparent- 
ly not by the Congress), the remaining question is how many poor pregnant women 
would be benefited and to how great an extent. Numbers are uncertain, but it is 
reasonable to estimate that less than one-half of the nation’s poor women each year 
(approximately 640,000 according to 1970 census data) would receive help because of 
AFDC’s categorical restrictions, which now use the concept of “dependent” to deny 
aid to over half of the small children living in impoverished families. Every one of 
the recipients would receive less income than the eligibility limitation for food stamps 
(which is $6,000 for a family of four)!" and food stamps are, by statutory definition, 
available only to persons who are unable to purchase a nutritionally adequate diet 


on their own.!% 


The Unborn Child, The Pregnant Mother, The Infant, and Food Aid 


Food aid is not as hamstrung by categories and hard eligibility lines as welfare, but 
there are other hurdles to its receipt that at times amount to absolute barriers. In 
terms of income, at least 37 million individuals (with annual income under $6,000 for 
a family of four) and more likely in the vicinity of 50 million individuals are or shortly 
will be eligible to receive food stamps, unless they live in the few remaining counties 
that distribute commodities. However, there are no more than 13.6 million 
recipients, or 37 percent of those eligible.1°° The reasons for the discrepancy are 
manifold and thoroughly canvassed in Hunger USA Revisited, areport by the Citizen's 
Board of Inquiry into Hunger and Malnutrition in the United States on the progress 
in feeding the poor from 1968 through 1972.107 They amount to a nonlegal exclusion 
of one-half of those eligible. 

Food stamps themselves may satisfy the nutritional needs of some groups in the 
population (small children up to 12 years of age and persons 55 and over), but they 
cannot furnish the level of food intake pregnant and nursing women require in order 
to maintain the nutrition of the children whom they are raising. According to March 
1974 figures it appears that a pregnant woman must eat $ 44.10 amonth worth of food 
merely to approximate the Economy Food Plan and a lactating woman, $ 51.20. 108 
Yet each of them, if they are in a family of four, will receive, as of July 1, 1974, only 
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$37.50 worth of nourishment from the use of stamps.109 The Economy Food Plan 
itself is designed only for temporary, emergency use and is deficient with respect to 
the amount of vitamins B-6 and B-12, as well as folic acid and magnesium, that can be 
purchased within its framework.!10 

There are other small-scale federal feeding programs aimed at target populations 
that coincide with those in which mental retardation is most likely to occur. In late 
1968, the Department of Agriculture developed, in response to a 1967 congressional 
mandate, a nutritional supplement package for pregnant and lactating women and 
children up to age six which was designed to provide them with essential nutrients, 
regardless of what they did with their food stamps or commodities!!! The program 
received the President’s endorsement in May of 1969 and proceeded, with much public 
fanfare, to try to involve county health departments in writing prescriptions for food 
for these specified groups.!!2 By April 1970, budgetary stringency had substantially 
reduced the protein, vitamin A, vitamin C, calcium, and riboflavin contents of the 
package, had removed children over age one from the eligibility list, and had trimmed 
the service goal of 400,000 to the actual high service figure of 157,144 in October 
1972, which was itself a reduction of 45,000 from the previous year and still 2 million 
shy of the nationwide total of impoverished infants and pregnant and lacteting 
women.!!? The program was momentarily revived in late 1971 as part of the price of 
securing the vote of Senator Robert Griffin (R.-Mich.) to confirm Earl Butz as Se sre- 
tary of Agriculture,!!4 butnowseems doomed to stagnation and ultimate eliminaiion. 
As of April 1974, it was scheduled to be phased out, as the Department of Agriculture 
removed itself from the role of commodity purchaser.1!5 

A companion pilot program was begun in 1970 to test the efficacy of giving the 
same groups certificates (similar to stamps) enabling mothers to purchase up to 
$ 5.00 of milk monthly for themselves and $10.00 of milk or iron-fortified formula 
and instant baby cereal for their infants. No more than 12,000 people in 5 counties 
received certificates at any one time. The Department of Agriculture has frozen the 
use of certificates at that level because they simply extended family income by per- 
mitting the replacement of cash expenditures with certificates, without ensuring the 
purchase of any greater quantities of milk or formula.1!6 

The sole remaining program to feed pregnant women and infants was saved from 
being stillborn in the summer of 1973, but may still die an untimely death in 1975. In 
the course of the Senate debate over the 1972 National School Lunch Act Amendment, 
Senator Hubert Humphrey (D- Minn.) proposed an infant feeding program. The pro- 
gram authorized the Department of Agriculture to grant up to $20 million in customs 
receipts during fiscal year 1973 and 1974 to state health departments, which were to 
1097 C.F.R. § 271.5 (1974), incorporating FSP No. 1973-1, 38 Fed. Reg. 8287 (1973). 
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use local agencies to make supplemental foods available to infants and pregnant and 
lactating women with high nutritional risk.!!” The provision, which became law in 
September 1972 as part of Pub. L. No. 92-433, also contained a major medical evalua- 
tion component intended, as the conferees on the bill stated, “to obtain sufficient 
data . . . to medically identify and define the benefits that are provided through this 
program in combating and abating any physical and mental damage that otherwise 
might be caused to infants [by] malnutrition.” 118 

For nine months the program existed on paper, but nowhere else. It took HEW 
until February 1973 to decide not to administer the program on delegation from 
Agriculture, and Agriculture was passing time with a task force developing program 
guidelines until the leisurely process was effectively short-circuited in June 1973 by 
the filing of a lawsuit on behalf of women, infants, and children who needed, but were 
unable to obtain, benefits from the program. 119 

They successfully challenged Agriculture’s reluctance to issue regulations or to 
spend any money in fiscal year 1973 or more than a projected $6 million in fiscal 
year 1974. They obtained both a consent order,!? pursuant to which Agriculture 
agreed to release program regulations and to process and approve applications by 
health clinics to participate, and litigated orders’ requiring that the full $ 40 million 
Congress authorized for the program for fiscal years 1973 and 1974 be made 
available during fiscal year 1974. 

The result has been the approval for operation of 255 projects, including 20 doing 
detailed medical evaluations, which have just begun in the spring of 1974 to make 
available to children under one year of age thirty-one 13-fluid-ounce cans of iron- 
fortified infant formula, three 8-ounce packages of infant cereal, and two 46-fluid- 
ounce cans of fruit or vegetable juice and to pregnant women, children up to age 
four, and women breastfeeding a child up to one year of age, and all women fora 
period of six weeks postpartum, thirty-one 13-fluid-ounce cans of whole fortified 
fluid milk, 30 eggs, six 46-fluid-ounce cans of fruit or vegetable juice, and four 8-ounce 
packages of iron-fortified cereal.!22 The quantities of food available to participants 
should satisfy the nutrient needs of infants, but will fall short for every other category. 
The continuation of the program in fiscal year 1975 depends upon expanding its 
authorization and appropriation and upon the results of the overall medical 
evaluation.1!23 


The Fetus, The Infant, The Pregnant Mother, and Medical Care 


Medical care for the poor throughout pregnancy and health services for every 
impoverished child from birth are as unrealized as statutory “rights” as is access to 
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welfare and food aid. Approximately 640,000 poor women give birth to children 
every year. In large cities it is estimated that up to one-half of these women deliver 
with little or no prenatal care, with an even higher proportion of such women in rural 
and inner-city areas having no contact at all with medical personnel prior to giving 
birth.124 

The major sources for maternity care are Medicaid!25 and Title V of the Social 
Security Act,!26 which provides for maternal and infant care projects. Medicaid at 
best offers inpatient hospital care (rarely used by pregnant women until their infants 
are born) and, in 30 states, clinical services, which may or may not include preventive 
maternal health checkups.!2” Even this limited range of services may be reduced by 
the states under the provisions of the 1972 Social Security Act Amendment. 128 
Medicaid eligibility, even for these few services, is restricted to those pregnant 
women who are eligible for AFDC (which revitalizes the argument about the status 
ofthe unborn), or, ateachstate’s option, to those who are classified “medically needy,” 
which may include expectant mothers in intact families in which the father is working 
full-time, but earning little.!29 

The 56 maternal and infant care projects sponsored under Title V of the Social 
Security Act through special project grants supplied comprehensive maternity care 
to approximately 141,000 women and 47,000 small children in selected geographic 
areasin fiscal year 1972.130 The best of these projects offer thorough physical examina- 
tions, including health history, urinalysis, hemoglobin analysis, chest X rays, serologic 
testing for syphilis (a significant cause of mental retardation), and screening of 
infants for conditions such as phenylketonuria. The best projects, unfortunately, are 
few and far between. In fiscal year 1974 the project grants which have financed much 
of this effort were to have been incorporated into state allocations, but at the last 
moment Congress granted the projects a one-year reprieve until July 1, 1974 with 
$92.3 million in appropriations!5! or $700,000 less than in fiscal year 1973, which 
when coupled with inflation will result in a general diminution of available services. 
The projects are scheduled to be phased into state formula grants in fiscal year 
1975.132 

There is one increasing, rather than decreasing, source of health care for infants. 
Provisions of Medicaid!3? that have recently been endorsed and supported by 
Congress134 mandate for eligible individuals such items as screening for lead poison- 
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ing, determination of nutritional status, and a developmental assessment of each 
childas early as possible in the child’slife.125 Unfortunately, this program is experienc- 
ing severe implementation problems, requiring administrative negotiations and law- 
suits to guarantee results nationally and in each state.!36 

The pattern of access to welfare, food aid, and health care on behalf of the 
unborn and infants is consistent. The governing statutes state promises that range 
from the vague AFDC provisions for “Financial assistance . . . as far as practicable 
under the conditions in each state,”!97 and the maternal and child health services 
mandate to extend andimprove “asfar as practicable under the conditions. . . services 
for reducing infant mortality and otherwise promoting the health of mothers and 
children”!*8 to the specific goals of using food stamps to alleviate hunger and mal- 
nutrition nationwide!¥° and reducing “nutritional risk” with infant feeding.14° But 
the statutory promise is hardly an enforceable legal claim. Like the pledge in the 
Housing Act of 1949 to furnish “a decent home and a suitable living environment for 
every American family,”!4! the promise merely states ideals that are useful as “a 
general guide to administration and interpretation of”!#? the relevant statutes, not as 
enforceable promises “by the government to the public to tax and appropriate as 
heavily as would be required to satisfy the ideal.” 143 


The Infant and Lead Paint Poisoning 


The right to safe and sanitary housing, and particularly the right not to be confronted 
with lead-based paint peeling from the ceilings, walls, window ledges, or other 
placesin the interior, is perhaps the most significant right from the point of view of the 
infant who is born intellectually unimpaired and wishes to remain so. The evidence 
of brain damage induced by malnutrition is associated most clearly with harm to the 
fetus, rather than to the small child. But lead paint poisoning poses a serious threat 
to the brains of children aged 1 to 3 (85 percent of the cases of plumbism occur at 
this age level) who have an abnormal, compulsive desire to ingest non-nutritious and 
unnatural food substances, medically termed “pica.” The nation’s greatest source of 
lead-based paint is substandard housing built prior to World War II.144 

The cost of eliminating this hazard is high, so high that most courts have 
shied away from imposing it on anyone other than a major unit of government 
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and, even then, have usually permitted those units as much discretion in employing 
eradication techniques as possible. The cost factor is also responsible for the fact that 
Congress, the Department of Housing and Urban Development (HUD), and HEW 
have been quite hesitant to embark on any extensive program aimed at nationwide 
prevention of lead paint poisoning. 

The goal could be achieved in various ways. The paint could be totally removed 
from the walls of the 7 million housing units in which a lead hazard is presented by 
using solvents, sanding, or burning, or by covering the surface with materials such as 
glass fiber, gypsum board, paper wall cover, or vinyl sheeting. The range of costs is 
fromas low as $ 2 billion ( based on reports of $ 300 as unit costs in Washington, D.C.) 
to $14 billion ($2,000 a unit in Chicago) to a high of $70 billion (National Bureau 
of Standards figures of $10,000 a unit). 145 

Measured only in terms of dollars, the cost of ending the threat is, on the surface, 
greater than the economic cost of the impact of the lead poisoning itself. Dr. Julian 
Chisolm of Johns Hopkins Medical School estimates that life institutionalization for 
a severely brain damaged child costs $ 225,000.146 With over 800 children requiring 
institutionalization yearly because their brains have been crippled following the 
ingestion of lead paint, the annual cost is $200 million to which must be added the 
additional losses to other children who suffer, but suffer less.147 Against this back- 
ground ofa total remedy which strictly in dollars terms appears to be more costly than 
permitting the harm to continue, subject to minor ameliorative efforts, it is easy to 
understand the usual reluctance of courts to compel landlords, paint manufacturers, 
or government agencies to act or pay for the damages caused by lead poisoning. 

When landlords have been sued for damages for injuries caused by defects in 
their premises, they have been held liable only when they either (1) failed to perform 
a duty to avoid creating such defects imposed by a housing code or (2) failed to 
exercise reasonable care in correcting defects that they knew existed and which they 
could have reasonably foreseen would lead to such injuries.!48 These two tests have 
been strictly construed in the lead paint poisoning context so as to deny recovery 
in most instances, either by restricting the scope of the particular building code or 
by finding that the injury was not reasonably foreseeable. 

In terms of the first theory of tort liability, the broad legal rule is that housing 
codes fix standards of conduct for landlords to which they must adhere upon penalty 
not merely of statutory fine, but also of tort liability. A subsidiary rule is that a code 
provision specifically requiring a landlord to repair his premises when confronted 
with peeling paint, or generally requiring him to maintain his apartments in a safe 
and sanitary condition, establishes a duty of care on his part in favor of the tenants, 
including children.!49 No court has specifically applied the rule to lead paint removal 
regulations, but the regulations exist in Chicago, Philadelphia, New York, Washing- 
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ton, D.C., and elsewhere, and at least one court in Chicago has suggested to a plain- 
tiff, who mistakenly sought to hold the city responsible for nonenforcement of the 
code, that he should assert his cause of action against the landlord who violated the 
ordinance. 150 

The common law concepts of “notice” and “reasonable foreseeability” have 
been the undoing of most damage actions brought in the state courts based on the 
second theory of tort liability. Although the New York State Supreme Court did 
award $ 4,320 in damages from the landlord to a child victim of lead paint poisoning, 
the court stressed that the landlord had notice the walls were composed of peeling 
and falling paint and plaster. The conditions were, in fact, “in violation of the section 
of the Multiple Dwelling Laws requiring the owner of such premises to keep each and 
every part thereof in proper repair at all times.” !5! The court further noted that the 
landlord should have foreseen that children, who often have cravings to put the most 
unusual things in their mouth, might pick up and eat any pieces of plaster left lying 
around, which, in turn, would lead to poisoning because of the well-known fact that 
old plaster contains dangerous quantities of lead. å 

One court has permitted the tenant to recover from the landlord both the cost of 
materials and a minimum hourly wage to reimburse the tenant for his efforts to re- 
plaster and repaint two rooms. The court found the father’s work essential to protect 
his children from plaster and paint the landlord knew were peeling but failed to re- 
pair.152 One law firm in Chicago has settled out of court two tenant suits against land- 
lords for $125,000 and $33,000.153 But to date only the New York State Supreme 
Court has been willing to recognize the legitimately linked, reasonably foreseeable 
circumstances (children will eat anything, including plaster; plaster contains lead; 
eating plaster will poison the child) in the context of awarding damages against the 
landlord.154 

In all of the other damages cases, the courts have found some means of releasing 
the landlord from liability. In David v. Royal-Globe Insurance Co.,155 the Louisiana 
Supreme Court questioned the quality of plaintiff's proof when the plaintiff showed 
that his child ate paint for only two weeks before convulsions began leading to per- 
manentretardation. Physicians testified that ingestion of paint with such a calamitous 
outcome must take place over a period of six to eight months, and the landlord 
claimed that he had never used lead paint since he acquired the apartment in 1948. 
In Montgomery v. Cantelli,!°° another Louisiana court found no landlord liability 
where a child picked dry and flaking paint from the front door because “such gastro- 
nomic culinary impulses are, to say the least, abnormal and unexpected, and could 
not reasonably be anticipated by the lessor,” and because the landlord had no duty 
to maintain the outside of his property in light of the great burden this would impose 
upon him given the New Orleansclimate. In Kolojeski v. Deisher,!°” the Pennsylvania 
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Supreme Court found that the landlord was not negligently responsible for a child’s 
death from lead paint poisoning because the landlord had no knowledge that the paint 
was dangerous and was notsupposed to be an expert in the content of such substances. 
Finally, in Weaver v. Schneider Realty Co.,158 the Missouri Supreme Court refused 
to attribute to the landlord the duty to foresee that an unattended child would eat 
paint chips in the common hallway of an apartment building. 

There are to date no reported instances of a tenant’s defending against eviction 
fornonpaymentof rent on the ground that the landlord breached an implied warranty 
of habitability by permitting peeling paint or plaster to go unattended, but this defense 
is foreseeable in the District of Columbia and other jurisdictions that recognize sucha 
warranty.!59 A district court in Pennsylvania has held that HUD as a seller of homes 
breached the implied warranty of habitability by selling homes containing quantities 
of lead-based paint that were in excess of standards set by the city code.!6° 

Injunctive actions against landlords requiring them to comply with a housing 
code or specifically to perform their implied covenants of quiet enjoyment or implied 
warranties of habitability appear promising. A New York court, in light of state public 
health laws placing the burden on dwelling owners to remedy all conditions conducive 
to lead poisoning, has issued a preliminary injunction ordering a landlord to make the 
repairs necessary to de-lead a dwelling unit.161 Given the existence of a specific 
building code, courts should be able to issue injunctions based on a finding of immi- 
nent, irreparable injury with no adequate remedy at law. 

Tenants could also look to paint manufacturers to secure redress on the negli- 
gence theory that the manufacturers failed to warn the users of the danger, or ona 
theory of strict liability for sale of an unreasonably dangerous product.!62 The bar 
of the usually brief torts statute of limitations supplies a legal obstacle that can be 
overcome if the tort is held not to have occurred until the time of the injury. 1° 
Reality poses an even more insuperable hurdle because of the difficulty of ascertain- 
ing from whom the 1940s landlord bought his paint. Of course, there are situations in 
which batches of more recently manufactured interior house paint have been found 
to exceed the toxic level of lead. But these appear to be aberrations, with the excep- 
tion of custom-mixed paints to which leaded tint has been added by the retailer, who 
might, under such circumstances, be liable in the absence of a warning label.!64 

Suits against a city mandating that it strictly enforce its housing code and crack 
down on landlords who refuse to repair their premises have met with mixed success. 
The cities seem loathe to enforce their laws aggressively. The reasons are legion: 
Cities cannot afford enough inspectors: local codes often require the intervention of 
a licensed physician; criminal penalties for noncomplying landlords are so minimal 
as to make a mockery of the cities’ efforts; landlords often abandon inner-city units 
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when confronted with expensive repair orders; and any number of other good or bad 
reasons why housing codes normally lie dormant.165 

Courts seem uncertain as to what level of law enforcement they should compel. 
The Illinois Supreme Court would not require the city of Chicago to enforce a lead 
paint removal ordinance adopted in 1968 against a 1966 injury-causing hazard 
and refused to hold the city liable for the injury itself.166 The New York City courts 
have given the New York City Health Department as much leeway as it sought in 
enforcing the city’s lead paint elimination law by refusing to compel the health 
department to order a landlord to remove all lead-based paints from interior 
walls.167 The department had allowed him to even out wall surface irregularities 
after removing hazardous peeling paint and apply a new coat of lead-free paint on 
top, although the best available scientific data indicate that repainting does not 
eliminate the hazard from surfaces on which the leaded coats may be eight or ten 
layers deep.168 

The Philadelphia Housing Authority recently negotiated a consent decree with 
various civic organizations representing parents and children living in properties 
subject to the housing authority’s jurisdiction who had been subjected to lead paint 
poisoning caused by the condition of those properties. The decree provided that the 
housing authority would inspect all properties over five years old to determine the 
presence of lead paint and remove all such paint wherever found, up to a height of 
five feet and wherever else such paint might be accessible to small children.1®° 

State and federal agencies have been as lax as the courts in dealing with lead 
paint poisoning. Only three states have statewide laws instituting programs to 
prevent and control lead poisoning. In 1971, a Massachusetts law established a state 
laboratory for detection and analysis purposes and a massive screening program for 
children under six. The statute compels landlords to remove all lead-based paint 
at heights and in places where children can reach. Compensatory and treble punitive 
damages can be levied against landlords who do not comply.!7° New York prohibits 
the use of lead paint on surfaces children are mostly likely to touch, including toys, 
furniture, sills, porches, and interior surfaces, and provides for abatement pro- 
ceedings with penalties and appointment of an interim receiver in the event a 
demand to discontinue dangerous paint conditions is not complied with.!7! Maryland 
bans the use of lead-based paint on any interior surface and any exterior surface 
to which children may be commonly exposed.!72 From the other states: silence. 

Since October 21, 1972, HUD has prohibited, through the inclusion of appro- 
priate provisions in contracts and subcontracts, the use of lead-based paint on 
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interior and exterior surfaces accessible to children of any residential structure 
thereafter constructed or rehabilitated under any federally assisted program, 
including public housing.!73 The directive emerged over one and a half years 
after the passage of the Lead-Based Paint Poisoning Prevention Act of 1971, 
Pub. L. No. 91-695, which mandated that such action be taken with respect to any 
residential building erected after its date of enactment.174 

HUD regulations also require HUD to remove lead paint from all of the 
properties it owns, but, because of the financial burden involved, HUD has construed 
the regulations narrowly to compel this process only where the paint is cracking, 
scaling, peeling, or loose and not where it remains intact on the wall.75 On January 
23, 1973, the District Court for the Eastern District of Pennsylvania issued a prelimi- 
nary injunction against HUD preventing HUD from selling any residential housing 
structure located in Philadelphia until it completely removed lead-based paint from 
interior and exterior surfaces of the premises.176 Compliance was ensured by 
enjoining the transfer of property title in the absence of an inspection by the City 
Department of Public Health. The thrust of the decision was not only to make HUD 
comply with its own limited regulations on paint removal, but with the more extensive 
complete removal provisions applicable to all other Philadelphia homeowners by 
virtue of Philadelphia public health regulations. 

Effective January 1, 1973, HEW, through the Food and Drug Administration, 
has issued regulations requiring paints for interior residential surfaces to contain 
no more than 0.5 percent lead.!77 This order, in conjunction with the Federal 
Hazardous Substances Act, has the additional effect of banning the manufacture 
of any toy or other article intended for use by children which bears or contains paint 
with a greater lead content. But the order has no efféct at all upon walls or items 
currently containing lethal quantities of lead. It even manages to weaken the normal 
refund right under the Federal Hazardous Substances Act (applicable to all banned 
articles whether or not so banned at the time of sale) by limiting repurchase only to 
hazardous substances shipped in interstate commerce after January 1, 1973.78 

Given the reluctance of courts, state and local governments, and federal 
agencies to act vigorously and effectively against present demonstrated dangers of 
lead paint poisoning, it is not surprising that Congress sat idly by, watching its 1971 
Act expire on June 30, 1972, with nothing to replace it. The Act was finally revived 
in the fall of 1973 by Pub. L. No. 93-151, the Lead-Based Paint Poisoning Amend- 
ments of 1973, which extended the old law and added new authority for the secretary 
of HUD to implementa research and demonstration program to determine the nature 
and extent of the problem of lead-based paint poisoning in the United States, particu- 
larly in urban areas, and to established procedures to eliminate the hazards of lead 
poisoning in housing covered by HUD mortgage insurance or housing assistance 
payments that was constructed prior to 1950.179 


17924 C.F.R. §§ 35.1 et seq. (1974), 
17442 US.C. § 4831 (1970). 
HA C.F.R. § 35.3(e) (1974). See also 42 U.S.C. § 4811 (a)(2) (1970). 
City Wide Coalition Against Childhood Lead Paint Poisoning v. Philadelphia Housing Authority, 
Civil No. 72-1515 (E.D. Pa., March 12, 1973), 
nA RI 191.9(a) (197 ). 
ee § 15(a)(3) of the Federal Hazardous Substances Act, 15 U.S.C. § 1274 (1970 
179 Act of November 9, 1973, Pub: L. No. 93-151, 87 Stat. 560 (esp. § 2 % 
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Lead paint poisoning is not the only serious lead poisoning hazard that confronts 
small children. In December 1972, the Environmental Protection Agency reported 
evidence that people who lived near heavy automobile traffic had greater concentra- 
tions of lead in their blood than people who lived where there were fewer cars. 
Citing the problem of children living in homes coated with lead-based paint, the 
report concluded that “lead in the air and consequently in the dust and dirt present 
additional sources of exposure which may contribute to and aggravate this prob- 
lem... [and]. . . excessive lead exposures among children have approached what 
many consider an epidemic proportion.”!8° 

The threat from lead in the air and dirt, primarily attributable to gasoline, is 
substantial. According to Dr. Daniel B. Fisher of the National Institute of Mental 
Health, “one-third or more of the lead in city dwelling Americans comes from inhala- 
tion of airborne lead from automobiles.”!8! Samples of soil from Los Angeles and 
New York City have contained nine or ten times the maximum permissible daily 
intake of lead in small children.!®2 New York City’s Environmental Protection 
Agency promoted an Air Pollution Control Code, adopted in 1971, which called for 
a step-by-step reduction in the lead content of gasoline sold in the city to a no-lead 
level after January 1, 1974.18 The Environmental Protection Agency, in the fall 
of 1973, imposed a structured reduction in the average amount of lead in fuel, start- 
ing with 1.7 grams per gallon as the upper limit in refined gasoline as of January 1, 
1975 and culminating in 0.5 grams by January 1, 1979, 184 


CONCLUSIONS 


The potential incidence of mental retardation in children due to their inability to 
obtain adequate food, income, medical care, and living conditions is substantial, 
The cost in human life and mental functioning is great. The ability or willingness 
of the government to respond affirmatively to the situation appears minimal. The 
courts are limited by present constitutional interpretations. Congress is limited by 
either lack of sympathy for the particular programs or operational difficulties. The 
executive branch fails to implement enacted programs aggressively. 

Unfortunately, this is the present status of the right to be born and remain intel- 
lectually unimpaired and the constituent rights to be fed adequately, to be provided 
suitable prenatal and pediatric health services, and to live in an environment free 
from retardation-producing pollutants. A mentally retarded citizen may have a 
right to go to school, receive special training, or to receive habilitative care if 
institutionalized. But this is all after the fact, after the retardation is irreversibly 
established. The right not to be mentally retarded currently has no meaningful 
judicial, legislative, or executive foundation. As usual, the most meaningful legal 
remedies are created long after the damage has been done. The practice of preven- 
tive law awaits development. 
180N,Y, Times, Jan. 3, 1973, at 18, col. 1. 

181 Hearings on S. 3080, at 207 (paper by Dr. Fisher). 
182119 Cons. Rec $1450 (daily ed. Jan. 29, 1973) (statement of Senator Kennedy). 


183Bird, City is Adamant on Limiting Lead, N.Y. Times, Feb. 17, 1973, at 21, col. 5. 
184 See 40 C.F.R. § 80.20(a)(1) (1974) (38 Fed. Reg. 33, 735, Dec. 6, 1973). 
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Reaction Comment 


LOUIS Z. COOPER 


FORMER PRESIDENT NIxon’s goal of reducing the incidence of mental retardation 
by one-half within this century is realistic and can be reached, but only if some of the 
legal hurdles outlined by Kramer can be overcome. In most instances medical scien- 
tists are unable to identify the etiology of mental retardation. Even when the cause 
is known, biological labels can be given in only about one-fourth of the cases. An 
even smaller percentage of mental retardation is well defined in terms of specific 
environmental causes. Beyond a doubt, however, self-perpetuating poverty is the 
single most important common denominator as an environmental cause of retarda- 
tion. Obviously, it is not the only cause, but its magnitude gives it first place in terms 
of significance. Not only is cultural-familial retardation (that which relates to not 
having sufficient and proper environmental stimulation) too frequently a result of 
poverty, but there are in addition well-defined and easily measured biological events 
leading to retardation to which the Poor are especially vulnerable. Although we may 
not have the resources or ability to tackle the whole cycle of poverty and mental 
retardation at once, we can make major progress. With our present knowledge and 
abilities, we can break the chain of poverty and mental retardation at a number of 
discrete points, if we have the will. 

As Kramer points out, infants in a healthy environment normally experience a 
rather sharp increase in brain development during the last few months of pregnancy 
and during the first year or so after birth. The growth of neurons is particularly rapid 
in this period along with a variety of cells that provide support, extension, and cover- 
ing for the nerve cells. Brain weight approximately doubles during the first year, 
brain waves increase rapidly, and there are important enzymatic changes. The brain 
is particularly Susceptible prenatally through the first year following birth to a host 
of factors that can have a detrimental effect upon its proper development. The effect 
of malnutrition upon the fetus and infant is discouragingly predictable; the brain is 
robbed of its potential. There is no way to compensate for the loss of the cells that do 
not develop. They either grow during this crucial period or they fail to grow at all. 
For this reason malnutrition certainly can be labeled a major cause of mental retarda- 
tion; and the relationship between malnutrition and poverty has become increasingly 
well documented during the last few years. 

Another important relationship that is all too evident is the fact that poor 
maternal nutrition can lead to poor maternal health with consequent poor fetal 
growth. The result is a high incidence of premature births among poor mothers. 
Also, itis now recognized that the premature infant who is born ina poor community 
has a much greater risk of becoming mentally retarded than an infant of the same 
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birth weight born into a middle- or upper-class family. Once again, the victim can 
easily become trapped in a cycle of poverty and mental retardation. 

Another major cause of mental retardation is infectious diseases, of which rubella 
(German measles) is the best known. Rubella begins in pregnancy as a consequence 
of maternal illness that can be mild or even unapparent: The mother may not even 
know that she is sick. The virus enters the placenta from the mother’s blood stream 
and passes through the placenta into the developing fetus; it can infect any part of 
the unborn child. When the infection attacks the brain, mental retardation is often 
the result. 

Of course, infectious diseases can strike anywhere in the economic spectrum, 
and rubella was found among all income groups before a vaccine was licensed in 
1969. Since then the incidence of rubella has become concentrated in those socio- 
economic groups with limited access to education, preventive health care, and 
medical services. Once again, there is a cycle of poverty and mental retardation. 

We may not be in a position immediately to eliminate poverty in our society, 
but it is now evident that even limited increases in the delivery of health care can 
dramatically reduce the incidence of mental retardation. Pilot projects throughout 
the country have demonstrated that the cycle can be broken. The result is a 
tremendous saving in both human resources and money. 

That mental retardation is a causal result of poverty is more than mere abstrac- 
tion. Itis a daily reality for thousands of our citizens. I know of a young lady who lives 
in the Bedford-Stuyvesantsection of New York City. She became pregnant for the first 
time at the age of sixteen and gave birth to a severely damaged rubella baby. Shortly 
thereafter she became pregnant again and had an attractive, healthy little boy. But 
the family lived in a home painted with sweet-tasting, lead-based paint. While still 
an infant the little boy became mentally retarded from eating the peeling paint; 
he is a victim of lead poisoning. About two years later the mother gave birth toa 
healthy girl, and one cannot but wonder how the third child will fare. This young 
woman is a classic example of what can happen to the poor. She did not have 
adequate access to family planning, contraceptives, health education services, or 
prenatal care. Hopefully, we are a little wiser now and will be able to help her 
protect her daughter. 

The tragic paradox is that we presently have the knowledge to prevent most 
mental retardation, but our funds and attention have focused on habilitation of the 
individual after he has become retarded. Unfortunately, one gathers from what 
Kramer has written that the judicial system is not likely to provide the needed 
solutions within the scope of its present constitutional interpretations. Effective 
legal relief apparently must come legislatively, if it is to come soon. In the legisla- 
tive arena, the legal profession can make a significant contribution to the field of 
mental retardation. If attorneys can make their impact felt with well-conceived 
legislation and adequate funding, we will have gone a long way toward eliminating 
the environmental causes of mental retardation. 


CHAPTER 3 


Guardianship and 
Limitations Upon 
Capacity 


Editorial Introduction 


Kinarea presents a call for reform of guardianship law, both in 
its formal legal statement and in its utilization. Noting a number of social 
and legal developments that render ancient guardianship concepts 
inadequate, he offers the principle of the right to the least restrictive 
alternative as the legal principle that should dominate this reform. 

A major concern of the paper is the elimination of guardianship 
control when advice and the provision of social services will serve as well. 
In cases where some control is required, Kindred recommends the devel- 
opment and use of limited guardianship controls that are less restrictive 
than general guardianship. He notes the existence of a number of these 
controls now present in the legal system and suggests others that are 
needed. Limitations on the power of all guardians is also discussed in 
terms of decisions that are too personal to be made by any substitute 
decision maker. Kindred also develops a concept of facilitative guardian- 
ship, which would allow a guardian to confirm some decisions of his ward, 
but not to act in his place. Finally, the role of the state in providing 
guardianship is discussed in terms of safeguards against conflicts of 
interest. 

Elkin’s reaction directs attention to two problems. First, a variety of 
services, including counseling, must be available if the use of guardianship 
is to be limited. And second, guardians must not be viewed as having un- 
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limited power over their wards. Elkin’s focus on parent-guardians who have 
been allowed to decide their child shall die places this issue in sharp 
relief. 


PRINCIPAL PAPER 


MICHAEL KINDRED 


THE DISTINCTION between guardianship and limitations upon capacity, reflected 
in the title of this chapter, is essential to the construction of a rational guardianship 
system. Limitations upon capacity provide one level of protection and restriction 
by removing certain legal powers from an individual;? guardianship provides a second 
level by transferring powers to a guardian.? The life of a mentally retarded individual 
can be greatly affected by either capacity restrictions or guardianship. Wald has 
dealt with the propriety of certain capacity restrictions? and the model that is appro- 
priate to judge them.‘ This paper will focus on guardianship. 

Guardianship isa legal mechanism for substitute decision making.® The guardian 
is distinguished from the adviser or social worker by his legal power to impose his 
advice or desires through the decisions he makes on behalf of his ward. Because 
guardianship is a control mechanism, a definition of its proper role and function 
must take account of the control characteristic. Some mentally retarded individuals 
need assistance and advice, but guardianship can properly be used only when the 
additional element of control is clearly required. Some individuals may require some 
control, but general and total guardianship can properly be used only when general 
and total control is clearly required. And some legal acts, such as marriage and 
making a will, are so personal that no guardian may ever be given the power to make 
them on behalf of any mentally retarded individual. This paper will examine less 
restrictive alternatives to guardianship, limited forms of guardianship, and safe- 
guards that are required against the abuse of guardianship power. 


The author is particularly indebted to his student assistant Marlin Harper for his research in connection 
with the writing of this paper. He also wishes to acknowledge the contributions made by Jeffery 
Glasgow, Steven Cox, J. Douglas Crowell, Lee Judy Johnson, and Anthony Lucia. 
1Powers often removed include the capacity to contract, see 1 A. CORBIN, CONTRACTS § 6 (1963); the 
capacity to marry, see H. CLARK, THE Law OF DOMESTIC Rexarions § 2.15 (1968); and the capacity 
to make a will, see 1 T. HARRISON, WILLS & ADMINISTRATION § 123 (2d ed. 1961). 
2R. ALLEN, E. FERSTER & H. WEIHOFEN, MENTAL IMPAIRMENT AND LEGAL INCOMPETENCY 71 (1968) 
[hereinafter cited as ALLEN]. 3 
3See pp. 7-9 (marriage), pp. 18-20 (contract), pp. 20-23 (work), and p. 25 (voting), Chapter 1 
of this volume. 
4See pp. 25-26 supra. j 
5The guardian’s authority is defined by his statutory or judicial grant of power, rather than by his ward’s 
desires. See Fratcher, Powers and Duties of Guardians of Property, 45 Towa Ei Rev. 264, 292 (1960). 
The institution of agency provides a very different form of substitute decision making, in which the 
agent's powers are defined by the will of the principal who appointed him. W. SEAVEY, LAW OF 
Acency § 3 (1964). 
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Present guardianship law derives from the English common law® and still bears 
the marks of its origins. The concept of guardianship in the common law has proved 
a flexible one, serving diverse goals determined by the social, political, and economic 
structure of the time. In the feudal period, it reinforced the power of the feudal lord.” 
This power gradually disappeared, and the principle evolved that the guardian must 
serve the best interests of his ward.8 Guardianship has continued to develop, how- 
ever, with a focus on the preservation of the property of wealthy families against 
mismanagement and waste.’ Although less affluent families with retarded family 
members no doubt have usually managed their affairs with little reference to 
guardianship law, a second system of control did develop to deal with the very poor. 
This system provides the roots from which present public guardianship!° has grown. 
Initially, control was asserted over the poor, “paupers,” without differentiation in 
terms of specific mental handicaps.!! “Poor houses” were established, and “paupers” 
were committed to them. The director of the house had control over the residents 
placed with him.!? In the nineteenth and early twentieth centuries, differentiation 


did occur, and special asylums and “schools” were established to isolate and control 
the mentally ill and the mentally retarded.13 


This development of dual mechanisms for the control of persons thought to 
need protection and restriction has left the law well developed in some respects and 
underdeveloped in others. Rules relating to the powers and responsibilities of guard- 
ians when managing property are highly developed, yet little law has developed 
until recently concerning nonproperty decisions. 

Several interrelated developments require a critical reappraisal of the ancient 


SALLEN 70. 

73 W. HOLDSWORTH, A History oF ENGLISH LAW 512-13 (1908). For a description of the many forms 
of guardianship as they existed in feudal times, see H. TAYLOR, LAW oF GUARDIAN AND WARD 
9-30 (1935). 

81d. See also THE MENTALLY DISABLED AND THE Law (rey. ed. S. Brakel & R. Rock eds. 1971) [here- 
inafter cited as THE MENTALLY DISABLED]. 

® See, e.g., Emerick v. Emerick, 83 Iowa 411, 413 (1891). This point may be illustrated by an examina- 
tion of present-day case law. A large number of cases for the appointment of a guardian which reach 
the appellate courts is brought by a family member who claims that the alleged incompetent is wast- 
ing his assets. 

10The term “public guardianship” will be used in this paper to refer to the situation in which the 
guardian is a public official or a governmental employee with this designated function. It will be 
distinguished from “private guardianship,” in which a private individual serves as guardian. 

1 See generally D. ROTHMAN, THE Discovery oF THE AsyLuM 180-205 (1971). 

121d. Rothman Teports that a Boston almshouse in the 1840s had a very strict regimen for its inmates. 

Boston’s officials grouped all of the city’s needy into one structure, a combination almshouse 
workhouse at Charlestown. They too made the heart of the program a rigid schedule and 
rigorous discipline. Exempting those under medical care from the several requirements, they 
expected all others to conform toa precise routine. An early morning bell would waken the inmates, 
another would signal the time for breakfast. Residents were to proceed immediately, but not in 
formation to the dining hall, take their assigned seats, and finish their meals in the prescribed time; 
those guilty of wasting or pilfering food would be punished by a decrease in rations, or at the super- 
intendent’s discretion, solitary confinement. After breakfast they were to enter workshops, and 
again the threat of reducing provisions and solitary confinement hung over anyone who might be 
slothful or sloppy in his labor. No one could leave the institution without the manager's permission; 
no one could come to visit without his formal approval. Those almshouse residents who faith- 
fully obeyed the regulations would be allowed to remain with friends for a few days once every 
two months. Habitual violators would suffer curtailed rations or confinement and repeated of- 
fenses would bring still more severe punishments. The essence of the institution was obedience 
to its rules. Jd. at 191, 


137d, at 130-54; Rothmna, pp. 407-11. Chapter 13 of this volume. See also A, Deurtscu, THE MENTALLY 
ILL IN America (2d ed. 1949). 
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rules of guardianship. The first involves a change in social conditions. A guardian- 
ship system born in a feudal society and developed in an agrarian culture where the 
extended family provided support for dependent family members may be expected 
to require revision to satisfy the needs of a mobile urban society in which the nuclear 
family and social security have replaced the extended family and its responsibility. 
Preservation of family estates has become a less pressing social concern, and trust 
arrangements usually suffice to keep estates intact when this is an individual goal.14 
Qualification for training, employment, credit, and public benefits have taken on 
new importance. More choices are required of community members, and guardian- 
ship must satisfy new demands. 

A second development is an increased emphasis on the legal rights and human 
potential of all members of society, with special emphasis on groups that have long 
been disenfranchised. The two most prominent movements of this sort relate to the 
rights of black Americans and the rights of women. Much of the success of these 
movements has been in the challenge to laws placing minority individuals and women 
in a restricted, disadvantaged position. Movements to establish the legal rights of 
the poor and of those charged with, or convicted of, crimes have also developed. 
Again, the focus has been on restrictive rules of law, and success has been gauged 
largely in terms of legal change. It is not surprising, therefore, to find a movement 
now gathering momentum that seeks to improve the legal status of the mentally 
handicapped. Nor is it surprising to find that the focus of this movement is upon 
changing legal rules that have restricted the participation of the mentally handi- 
capped in community life. Guardianship rules are among those that must be 
scrutinized. 

A third development is disenchantment with institutionalization as a mechanism 
to provide protection and control for mentally retarded citizens. News articles and 
television specials have exposed the inhumanity of the giant concentration camps 
called state institutions. Judicial decisions have placed limits on the availability of 
institutional placement.!® Parents of mentally retarded individuals have begun to 
search for more acceptable solutions. Simultaneously, community education, train- 
ing, and employment programs, and other services for the mentally retarded have 
slowly developed, making residence of most mentally retarded citizens in the com- 
munity a feasible option. This trend away from the institutional “solution” places 


greater demands upon guardianship. 


14For a discussion of the use of trusts for this purpose, see Effland, pp. 120-26, Chapter 5 of this volume. 

15In Wyatt v. Stickney, 325 F. Supp- 781 (M.D. Ala. 1971), the first in a series of judicial orders to 
the Alabama commissioner of mental health, the court said: “The purpose of involuntary hospital- 
ization for treatment purposes is treatment and not mere custodial care or punishment. This is the 
only justification, from a constitutional standpoint, that allows civil commitments to mental institu- 
tions such as Bryce.” Id. at 384 (emphasis in original). In a later order, 344 F. Supp. 387 (M.D. Ala. 
1972), the court proscribed the admission of any person whose retardation was only mild or border- 
line Zd. at 396. And in Saville v. Treadway Civil Action No. 6969 (M.D. Tenn., March 8, 1974), the 
court held unconstitutional a Tennessee statute, Tenn. Cope ANN. § 33-501 (Supp. 1973), which 
allowed commitment of the mentally retarded on consent of a parent or guardian accompanied by 
a physician’s opinion that the individual is in need of care and treatment. In holding that the statute 
violates the due process clause of the fourteenth amendment, the court said “[W]here individual 
liberty is at stake to the extent it is in the instant case, it is absolutely essential that such confine- 
ment be preceded by adequate procedural safeguards.” Zd. at 4 (slip opinion). See Wyatt v. Aderholt, 
503 F.2d 1305 (5th Cir. 1974), See also Lynch v. Baxley 386 F. Supp. 378 (M.D. Ala. 1974); Welsch v. 
Likins, 375 F. Supp. 487 (D. Minn. 1974). 
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Finally, knowledge about mental retardation renders simple distinctions be- 
tween competent and incompetent individuals obsolete. Increasing recognition is 
given to gradations of competence and differential competences in different tasks 
and endeavors.!6 This view of the individuality of the mentally retarded citizen, 
when coupled with concern for the protection of his legal rights as a citizen, requires 
the development of more subtle and humane protective devices than total institu- 
tionalization or general guardianship. 

Nevertheless, important and appealing policy goals are in tension in the guardian- 
ship area. The first policy goal is protection against exploitation of mentally retarded 
citizens. The second goal is freedom of the mentally retarded citizen, with opportu- 
nity to develop as an independent member of the community.!7 Extreme protection 
can sometimes be more onerous than moderate exploitation. For example, one can 
remove any danger of merchant exploitation by placing the person in an institution 
oralocked nursing house, where merchants cannot reach him. The individual, how- 
ever, is then not only protected from his exploiters; he is also restricted from contact 
with honest and helpful storekeepers and the rest of the community —often a serious 
loss. The endeavor here will be to reconcile conflicting goals and to suggest mea‘ ures 
that can provide optimum protection without unnecessary restrictions of freedom. 

The legal principle that best expresses the theme of reconciliation of goals i the 
principle of the right to the least restrictive alternative.'® This principle recog izes 
that there are public interests that justify restrictions on individual freedom. -t re- 
quires, however, that these interests be precisely defined and that personal liberty 
be restricted only to the extent required by the defined public interest. The right to 
the least restrictive alternative is little more than a requirement that common sense 


and respect for the humanity and individuality of every person be the touchstone of 
the law. 


SERVICES AS AN ALTERNATIVE TO CONTROL 


The impact of guardianship law on mentally retarded citizens depends in large part 
on the life choices available to them. In a tightly structured society where care for 
dependent family members devolves upon the extended family, few choices are 
presented for the retarded individual and guardianship is likely to be used for control 


16 See especially INTERNATIONAL LEAGUE OF SOCIETIES FOR THE MENTALLY HANDICAPPED, SYMPOSIUM 
ON GUARDIANSHIP OF THE MENTALLY RETARDED 18-19 (1969) [hereinafter cited as SAN SEBASTIAN]. 
This same policy conflict is present in decisions concerning mentally retarded citizens in the insti- 
tutional setting (discussed in Chapters 13-18 of this volume), in the criminal system (discussed in 
Chapters 20-22 of this volume), and in the educational system (discussed in Chapters 8 and 9 of this 
volume). The resolution of this conflict is a primary challenge for the legal system in its treatment 
of the mentally retarded. 
18The principle was outlined by the Supreme Court in Shelton v. Tucker, 364 U.S. 479 (1960). 
In a series of decisions this court has held that, even though the governmental purpose be legiti- 
mate and substantial, that purpose cannot be pursued by means that broadly stifle fundamental 
personal liberties when the end can be more narrowly achieved. The breadth of legislative 
abridgement must be viewed in the light of less drastic means of achieving the same basic purpose- 
Id. at 488 (footnotes omitted). 
For a comprehensive discussion of the application of the least restrictive alternative principle to the 
care of the mentally retarded, see Chambers, Chapter 16 of this volume. See also Murdock, Ci ivil 
Rights of the Mentally Retarded, 48 Norre D. Law. 133 (1972). 


Guardianship and Limitations Upon Capacity 67 


only when there is substantial property. In a society where the accepted “solution” 
to mental retardation is institutionalization, most choices are precluded by the 
institutionalization, and guardianship is little more than a convenient legal tool for 
shipping the individual to the far-off warehouse. Whenever a society opts for total 
control, formal or informal, guardianship does little to increase that control, although 
it may be one of the control mechanisms used. In contrast, social integration of 
mentally retarded citizens into society, or normalization, is characterized by choices 
and opportunities for mentally retarded citizens and presents more significant and 
difficult questions concerning the proper role of guardianship. The emphasis on 
individual potential contradicts a guardianship structure that invariably assumes 
general incompetence and imposes total control. On the other hand, the existence 
of choices renders decision making essential to the mentally retarded individual 
and suggests an increased role for guardianship in some cases. 

The appropriate role for guardianship can be defined only in terms of the social 
services provided for mentally retarded individuals. Many mentally retarded indi- 
viduals are such improper candidates for institutional confinement that the only 
“social service” they need in order to function independently is to be allowed to cope 
with society on their own. Many others, however, require a variety of social services 
in order to manage satisfactorily outside the institutional context. Guardianship is 
sometimes described as a social service, but unlike most services, guardianship’s 
essential characteristic is that it removes choices from the mentally retarded indi- 
vidual (giving them to the guardian), whereas social services in the community 
expand choices. This section of the paper considers the extent to which noncontrol- 
ling social services can limit the need to use guardianship for control purposes. The 
thesis postulated is that management of most mentally retarded individuals does not 
require a choice between mismanagement and guardianship management. If society 
is willing to provide it, there often is a third choice: assistance and opportunities with- 
out control.!9 

Mentally retarded persons have the same basic needs for food, shelter, and 
recreation as other persons; the “social services” discussed here are directed to the 
fulfillment of these universal needs. 

In a human society where mentally retarded citizens are accepted as full 
members, a complete range of supportive services is essential. Present community 
service systems for the mentally retarded, however, are archaic at best,?° with scat- 
tered exceptions.2! If adequate community services are developed, guardianship 
should be rarely needed. If the services are not developed, however, some form of 


19 See Chambers, Alternatives to Civil Commitment of the Mentally Ill, 70 Micu. L. Rev. 1108, 1117 
(1972). 
20 SENATE COMM. ON LABOR AND PUBLIC WELFARE, S. Rep. No. 725, 90th Cong, 1st Sess. (1967), found 


in U.S. Cope Conc. & Apm. News 2061 (1967). . 

21 Several good illustrations of excellent community programs may be found in REPORT OF THE 
PRESIDENT’s COMM. ON MENTAL RETARDATION, MR 72; ISLANDS OF EXCELLENCE. One such example 
was that of Henry, who had spent 38 of his 46 years in the back wards of Beatrice State School in 
Nebraska. Henry’s records showed that “he was totally incapable of functioning outside. ; 

“Henry . . . moved into a hostel in Omaha, and was given five months of intensive vocational and 


social training. He has not missed a day of work nor been late once for his job as a dishwasher in 
an Omaha restaurant. 


“He was almost late once, 
on time.” Id. at 43. 


but that was during a blizzard. He walked through it and punched in 
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control is likely to be substituted and the strain on the guardianship system becomes 
intolerable.2? 

A first area of supportive services relates to the production of income for the 
sustenance of life. In the past, institutions maintained by the state have often pro- 
vided this sustenance, however inadequate it may have been.?? Where family 
members have had adequate means and inclination, they have provided sustenance 
through hired care in the community or private institutional placement. The 
“normal” means of sustenance for all members of this society, however, is either 
employment or governmental assistance. To avoid the unacceptable choice between 
public institutionalization and dependence on the financial support of relatives, 
adequate income must be guaranteed mentally retarded individuals living in the 
community, either through employment opportunities or state assistance. In the 
absence of adequate financial resources, guardianship may seem to be needed to 
transfer an individual to a state institution or to compel the use of inadequate funds 
for what the guardian or family regards as “essentials.” 

A place to live—shelter—is essential to all persons. Mentally retarded indivi- 
duals, like other individuals, have diverse tastes and needs in respect to residential 
services. A model providing a wide range of residential services is described else- 
where in this volume.25 Where these services are provided in such a way as to serve 
both the physical and emotional needs of an individual, he will utilize them. No 
coercion is likely to be necessary. Like other persons, few mentally retarded persons 
will choose a hovel over a comfortable, well-furnished home with appropriate social- 
ization and entertainment near at hand. However, if the choice is limited to a restric- 
tive, medically oriented nursing home or institution on the one hand, and a hovel 
with some freedom on the other, a mentally retarded person—like many nonretarded 
persons — may choose the hovel. Coercion may then seem to be required. 

Educational and training services also will have an impact on the apparent need 
for guardianship. Any individual excluded from job training, health training, dietary 
management training, behavior training, and the many other forms of training 
normally provided by society will have great difficulty functioning as even a semi- 


23A good system of community services can serve two distinct functions, both of which reduce the 
need for a guardian. First, the community program can itself serve as a protector of the mentally 
retarded person, protecting both his personal and property interests. Second, and more important, 
the community service program can teach many functional skills, thereby preparing the mentally 
retarded person to better protect himself. 

“In an unreported interim order in Wyatt v. Stickney, March 2, 1972, the court made a finding 
on the physical conditions at Partlow State School for the mentally retarded, a finding that was 
reiterated in Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972): 

The evidence . . . has vividly and undisputedly portrayed Partlow State School and Hospital as 
a warehousing institution which, because of its atmosphere of psychological and physical depri- 
vation is wholly incapable of furnishing [habilitation] to the mentally retarded and is conducive 
only to the deterioration and the debilitation of the residents. The evidence has reflected further 
that safety and sanitary conditions at Partlow are substandard to the point of endangering the 
health and the lives of those residing there, that the wards are grossly understaffed, rendering 
even simple custodial care impossible, and that overcrowding remains a dangerous problem 
often leading to serious accidents, some of which have resulted in deaths of residents. Id. at 390. 

H Most states permit privately owned institutions to exist subject to state licensing requirements. 
See, eg, Omo Rev. Cove § 5123.16 (1970). These institutions are typically expensive and the 
care provided is sometimes not much better than in public institutions, 

% See Glenn, pp. 505-14, Chapter 16 of this volume. 
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independent adult. Yet, many mentally retarded individuals are so excluded or are 
placed in educational and training programs that are not designed for, or responsive 
to, them. The absence of these services can make it seem that the only choice is to 


have someone else, an institution or a guardian, manage the functioning of the indi- 


vidual, The preferable choice, however, is to provide training that enables the indi- 
vidual to care for himself to the maximum possible extent. 

In addition to physical resources such as housing, education, and employment, 
many mentally retarded individuals need supportive personal resources in order to 
function effectively. These needs, like the need for physical resources, are not unique 
to the mentally retarded. Most, if not all, individuals require and utilize an array 
of personal supportive services. Often, however, the personal services appropriate 
to the needs of mentally retarded individuals have not been made available. To take 
an illustration of the most common sort, dental services are needed by everyone, and 
each person's dental needs are different, Mentally retarded individuals, however, 
often have considerable difficulty in obtaining the dental services that other members 
of society take for granted. 

Flexible and broad-ranging social work and homemaker services can be essential 
to an avoidance of formal controlling services. A mentally retarded individual may 
have difficulty budgeting properly. He may fail to pay his bills or run out of food 
before his next paycheck. Many nonretarded individuals in the community do the 
same. Proper supporting social services, providing advice on the planning of expen: 
ditures and access to banking mechanisms to facilitate money management, can 
alleviate this problem, With assistance the individual may become capable of manag- 
ing reasonably well and of learning to manage with increasing independence. If 
these social support services are unavailable, however, a guardian may seem to be 
required. A mentally retarded individual may also require supportive advice in 
dietary planning. Without support, it may seem essential to restrict the freedom of 
the retarded individual. With support, the need for control may disappear, Social 
and sexual conduct, too, may require the supportive advice of a social worker. 
Without supportive service, external control can seem imperative; with support, 
the need for control can disappear. An endless list of illustrations could be pro 
vided, but the essential point is that the need for advice and assistance is very dif- 
ferent from the need for control. Until a broad spectrum of supportive social services 
has been provided, it is impossible to determine an individual's real need for the 
eontrol furnished by guardianship. 

Another specialized personal service needed by many mentally retarded citizens 
is that of the advocate.2 Services for the retarded do not magically appear from 
nowhere: They are the result of organized political and social pressure. Voluntary 
associations and individuals must advocate better social programs for the retarded, 
either at a general level or in response to the identified needs of an individual. Even 
where services exist, an advocate is often needed to secure access for his client or 
simply to locate the service within the bureaucratic maze. Where a guardian has 
been appointed, he has an obligation as an advocate to press the rights and needs 


See generally W. WOLFENSBERGER, Towarp CmizeN ADVOCACY FOR THE HANDICAPPED, IMPAIRED, 
AND Disapvaxtacep (rev. ed. 1971). 
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of his client upon society, but the advocacy role is distinct from, and does not depend 
on, the control that typifies guardianship. 

A further distinct function is served by the “ombudsman” or “protector” of the 
retarded.27 The San Sebastian Symposium on Guardianship recognized a difference 
between the need for guardianship services and the need for protective services.?8 
It called for the establishment of an official body with the authority to monitor the 
performance of guardians’ duties.2® This need for counterchecks differs from the 
need for guardianship. There is an increasing awareness of the need for counter- 
checks on official functioning in many areas, and this need exists in the area of 
guardianship as well. The advocate may see such counterchecking as one of his 
functions, but there are additional ways to provide counterchecks. One such 
mechanism has been created in Ohio under the name of “protective services.”30 
A “protector” is defined as “[an agency] acting with or without court appointment 
to provide guidance, service, and encouragement in the development of maximum 
self-reliance to a mentally retarded or other developmentally disabled person, 
independent of any determination of incompetency.”3! An additional very specific 
protective role is relegated to the Ohio Division of Mental Retardation by a recently 
enacted requirement that professionals report to the division for investigation any 
incident of suspected abuse or neglect of a mentally retarded adult.32 The New York 
Mental Health Information Service? offers an additional model for a checking 
device. 

Effective participation in today’s complex industrial-technological society is 
a difficult cooperative endeavor. All citizens require a myriad of support from their 
fellow citizens. In this, as in so many other ways, mentally retarded citizens are 
more like than unlike the rest of the citizenry. They, too, need housing, education, 
training, and a variety of other support. Some of their needs are satisfied through 
the marketplace; others by their families and private organizations; still others 
through the agency of government. Their needs are individual needs and thus vary 
from person to person. If the basic needs of mentally retarded citizens are not met 
in a decent and effective manner, they will have difficulty participating in the life 
of society. It will appear necessary to manage their lives for them. General guardian- 
ship and/or institutionalization will seem to be the only “solution.” If provision is 
made for their participation in society, the vast majority will manage adequately 
without the use of extensive control devices. 


27 For a discussion of the role of the ombudsman in helping the mentally retarded, see B. SWADRON, 
MENTAL RETARDATION—THE LAW—GuARDIANSHIP 167-68 (1972). 

28San SEBASTIAN 18. 

°9Td. at 21, 

30OHio REV. Cope §§ 5119.85-89 (Supp. 1973). 

311d. § 5119.85(D). 

®2On10 Rev. Cope § 5123.98, found in Omio Am. SUB. SENATE BiLL 336 (effective July 1, 1975). 

“The New York program is found in N.Y. Menta HYGIENE Law § 29.09 (McKinney Supp. 1973-74): 
This program set up a commission whose duties are: (1) to study and review the admission and 
retention of all patients, (2) to inform patients and interested parties of patients’ rights, (3) to 
assemble information for court proceedings, and (4) to provide service and assistance to patients 
and their families. For a discussion of this program, see Chapters 15 and 19 of this volume. 
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TOWARD THE REFINEMENT OF CONTROL MECHANISMS 


Even if adequate social services are provided, some form of guardianship will be 
required for some mentally retarded individuals. When an individual is totally 
incapable of making choices, a guardian will have to be appointed to provide sub- 
stitute decisions. In other cases, the assistance of a guardian may be needed to gain 
access for an individual to a service, program, or commodity the individual has 
decided he wants. This section examines alternative mechanisms that can be used 
to serve the needs for control and assistance. 

General guardianship is the broadest and most comprehensive noninstitutional 
instrument for control. It transfers total transactional power to the guardian as 
substitute decision maker.34 Some individuals are so profoundly mentally retarded 
and incapable of independent decision making that general guardianship is the 
only appropriate solution. Restrictive as it is, general guardianship is still concep- 
tually less restrictive than institutionalization. The vast majority of mentally retarded 
individuals, on the other hand, are capable of making decisions, independently on 
some matters and with advice and assistance on others. For these individuals, general 
guardianship is an overly restrictive instrument and can stifle the realization of a 
mentally retarded individual’s potential for independent living. 

The major thrust of recent recommendations in the guardianship area has been 
for the development of more subtle, less restrictive forms of guardianship. 

The President's Panel on Mental Retardation stated: 


For some, of course, a comprehensive guardianship will be needed. But we urge 
that, as far as possible, mentally retarded adults be allowed freedom — even freedom 
to make their own mistakes. We suggest the development of limited guardianships 
of the adult person, with the scope of the guardianship specified in the judicial 
order.35 


The San Sebastian Symposium on Guardianship took the following position: 


The ability to assert one’s rights or express one’s wishes is seldom completely lacking. 
The retarded adult should be permitted to act for himself in those matters in which 
he has competence. The limitations of legal capacity inherent in guardianship 


34The San Sebastian Symposium on Guardianship concluded that: 
Another serious difficulty arises because the law usually represents incompetence in simple 
black and white terms, with the result that most guardianships of the person are looked on as 
plenary guardianships. The effect is well expressed by the word interdiction (prohibition) which 
has until recently been in use in the statutes of many of the Latin countries. The person inter- 
dicted (declared incompetent) is deprived of the legal capacity to act in any way on his own 
behalf. Even though he may have a guardian appointed to exercise some of his rights, the emphasis 
usually is on the deprivation of rights rather than on implementing rights constructively through 
informed representation. Moreover, the idea that the person himself can properly retain and 
exercise some personal and even property rights, selectively, according to his individual capacity, 
is not adequately expressed in most existing statutes pertaining to guardianship. SAN SEBASTIAN 
s Tae Pecan PANEL ON MENTAL RETARDATION, REPORT OF THE Task Force on Law 25 
(1963) {hereinafter cited as PpMR REPORT]. 
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should not extend to these matters. It follows that a person whose mental retarda- 
tion is characterized by impairments of social competence which are partial should 
enjoy a partial guardianship specifically adapted to his strengths and weaknesses.36 


These recommendations call for the application of the principle of the right to 
theleastrestrictivealternative to guardianshiplaw. Guardianship limited to the actual 
disabilities of the particular individual can be achieved in a variety of ways. Some 
involve greater utilization and development of established legal concepts; others 
require the development of new procedures and concepts. 

Little, if any, change in the law would be required to provide for the rudimentary 
distinction between inability to manage financial affairs and inability to manage 
personal affairs. Guardianship has traditionally served the two interrelated functions 
of financial and social control, and this financial-social dichotomy is expressed in the 
legal distinction between guardianship of the estate, or conservatorship, and guardian- 
ship of the person. Guardianship of the estate is that legal creature which allows 
and requires the guardian to replace the ward in transaction dealing with management 
of property and income.37 Guardianship of the person relates to a more amorphous 
group of problems, but is said to give the guardian the right to the custody of the 
ward; ie., to determine where and how he shall live and to take the responsibility 
for his education, training, and personal welfare.38 Although courts presently have 
the power to limit their appointments to guardianship of the person or guardianship 
of the estate, this power seems to be rarely utilized. 

Generally, once guardianship proceedings are begun, the appointment is a 
general one without limitations. A simple statutory reform would be to require courts 
to specify whether they are extending guardianship powers to financial matters, 
personal matters, or both. A further step would be to create a presumption that 
guardianship is limited to financial matters unless greater breadth is specified in the 
judicial order.39 A further step in the same direction would be to presume that an 
unspecified guardianship relates only to the management of financial assets existing 
at the time the guardianship is created, thus excluding from the restriction income 
that may be earned by the individual subsequent to the guardian’s appointment. A 
major goal of such presumptions would be to force judges to give more attention to 
the principal objectives sought through the appointment of a guardian and to require 
that the degree of control be related to these objectives. 

In addition to the distinction between personal and estate guardianship, other 
existing legal mechanisms can be used to provide a limited degree of control and 
protection without the blanket restrictions of general guardianship. Effland has 
elaborated upon some advantages of the trust as an instrument to control the use of 
significant property inherited by a retarded individual from parents or other rela- 


PR SEBASTIAN 18-19. Cf. Lynch v. Baxley, 386 F. Supp. 378, 389 (M.D. Ala. 1974). 
z For a general description of estate guardianship, see Fratcher, supra note 2. 
See Fraser, Guardianship of the Person, 45 Iowa L. REV. 239 (1960). A fairly typical guardianship 
E the person statute is CAL. PROB. CODE. § 1500 et seq. (1956). 
Some states have statutes that provide that if the powers of the guardian are not limited by the 
appointment order, then the guardianship is to be general, encompassing both the estate and the 
person. See, e.g., Ono Rev. Cope. § 2111.06 (1969). 


Guardianship and Limitations Upon Capacity 73 


tives.4 He emphasizes the flexibility of the trust as a legal mechanism.*! Through 
terms of the trust instrument, or through precatory instructions to a trustee, the 
mentally retarded beneficiary of a trust can be given some decision-making power. 
The trust is a less restrictive and more normal device than general guardianship in 
other ways as well. Conceptually, atrust proceeds from the principle that an individual 
is entitled to dispose of his property upon such reasonable conditions as he may 
choose. The trust isa mechanism to control the use of the donor’s own property; it is 
not an assertion of control over the life of the beneficiary. The beneficiary is free 
to make the same choices he could make in the absence of the trust. He is simply 
presented with additional choices that may be required if he wishes to enjoy the 
trust proceeds. Trusts are imposed on property by cautious donors and testators ina 
multitude of situations where some control is desired. It matters little that the bene- 
ficiary is a school, a church, anonretarded individual, or a retarded person. Practical- 
ly, it is less restrictive in that it provides control only for that property that is made 
part of the trust corpus, not for all assets of the trust beneficiary. 

A related property control mechanism is that of the social security “representa- 
tive payee.”42 In this case, the “donor” or “trustor” is the United States Social Security 
Administration (SSA). The SSA has created the representative payee system to 
provide assurances in some cases that social security benefits will be expended “ prop- 
erly.” It is similar to the trust in that the restrictions apply only to specified funds, 
social security benefits, and are imposed by the payor of these funds, the SSA. A 
characteristic that differentiates it from most trusts, however, is the clear, direct 
involvement of the government. This governmental involvement brings into play, 
under the federal Constitution, standards of due process and equal protection.4° On 
demand,44 the SSA makes an investigation to determine whether it is in a person’s 


40 See Effland, Chapter 5 of this volume. 

41Jd. at pp. 120-26. For a further discussion of the strengths and weaknesses of trusts and other 
estate planning devices as applied to property of persons labeled incompetent, see ALLEN 144-93, 

4 This system is discussed in ALLEN 114-28. 

43The fourteenth amendment provides in part “[N]or shall any state deprive any person of life, 
liberty, or property, without due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws.” U.S. Const. amend. XIV, § 1. 

For the fourteenth amendment to come into play, some action on the part of the state must be 
demonstrated; private, individual discrimination is not prohibited. The concept of state action 
was defined as long ago as 1879 in Ex Parte Virginia, 100 U.S. 339 (1879): 

The constitutional provision, therefore, must mean that no agency of the State, or of the officers 
or agents by whom its powers are exerted, shall deny to any person within its jurisdiction the 
equal protection of the laws. Whoever, by virtue of public position under a State government, 
deprives another of property, life, or liberty, without due process of law, violates the constitu- 
tional inhibition; and as he acts in the name and for the State, and is clothed with the State's 
power, his act is that of the State. This must be so, or the constitutional prohibition has no 
meaning. Then the State has clothed one of its agents with power to annul or to evade it. 100 
US. at 347, 

Although the fourteenth amendment speaks of state action, it is likely that the prohibition would 
also apply to actions of a federal agency such as the SSA. See Bolling v. Sharpe, 347 U.S. 497 
(1954), a school segregation case from the District of Columbia in which the Supreme Court, 
applying the due process and equal protection standards to the federal government, stated that 
“(i]t would be unthinkable that the same Constitution would impose a lesser duty on the Federal 
Government.” Id. at 500 (citing Hurd v. Hodge, 334 U.S. 24 (1947) ). 

44Tt is usually brought to the attention of the SSA by a relative or friend, or by the report of the 
institution where the person is confined. ALLEN 116-7. 
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best interest to have a “representative payee” appointed. When such a payee is 
appointed, social security payments will be made to him on condition that he expend 
the funds only for the use and benefit of the beneficiary.4° The “representative 
payee” may invest any of the funds not needed for the current support of the bene- 
ficiary,4” but at the request of the administrator he must account for all funds 
received.48 

Although the “representative payee” system serves a very useful purpose in 
many cases and is less restrictive than a general guardianship, it is also highly suscep- 
tible to abuse. The most serious problem stems from the procedure for determining 
when a “representative payee” is needed. A claims representative makes the deter- 
mination to utilize a representative payee either on medical evidence or after a 
determination of legal incompetence.*® Although due process of law requires at 
least that the alleged incapacitated person receive notice and a hearing,5° no such 
safeguards are articulated in the relevant legislation or regulations. SSA’s standards 
for appointment of a “representative payee” are also questionable on constitutional 
grounds. The authorization of the appointment of a “representative payee” to receive 
the benefits “regardless of the legal competency or incompetency of the individual 
entitled thereto”>! may well deny a large class of people the right to the exclusive 
possession and use of funds to which they are entitled.52 For an individual who is 
largely dependent on social security benefits, the appointment of a representative 
payee can have a major restrictive effect on his life. Nevertheless, little literature or 
case law has developed to refine the mechanism.5? 

Existing law provides these and other mechanisms for asserting partial control 
without the imposition of general guardianship and total control. Much of the need 
for reform may be in the greater utilization and refinement of these existing mecha- 
nisms with an understanding of the variable needs of mentally retarded individuals 


4520 C.F.R. § 404.1601 (1974). 

46 Id.'§ 404.1603, 

47 Id. § 404.1605. 

481d. § 404.1609. 

49 ALLEN 117. 

50An analogy may be drawn between the SSA’s “representative payee” system and certain state 
wage garnishment statutes which previously allowed wage attachment without a prior hearing. 
The Supreme Court, in Sniadach v. Family Finance Corp., 395 U.S. 337 (1969), held such garnish- 
ment statutes unconstitutional as violative of the fourteenth amendment’s procedural due process 
requirements. The Court said: 


The result is that a prejudgment garnishment of the Wisconsin type may as a practical matter 
drive a wage-earning family to the wall. Where the taking of one’s property is so obvious, it 
needs no extended argument to conclude that absent notice and a prior hearing . . . this pre- 
judgment garnishment procedure violates the fundamental principles of due process. Jd. at 
341-42 (footnote and citation omitted). 


If these garnishment procedures violate due process, then certainly a procedure that allows the 
appointment of a “payee” to receive social security benefits without an opportunity for notice 
or hearing is also unconstitutional. This is particularly true in view of the facts that (1) a “repre 
sentative payee” can be appointed regardless of whether or not the beneficiary is incompetent 
and (2) periodic social security benefits may be the only source of revenue for many people- 

5142 U.S.C. 405(j) (1970). 
52See note 50 supra. 
53 But see ALLEN ch. 6. 
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and respect for their individual rights and their dignity as citizens. More extensive 
reforms are also needed, however, to develop a guardianship system that will meet 
the needs of mentally retarded individuals living in the community. 

A “facilitative guardianship” should be developed as an alternative to present 
control guardianships. In his discussion of planning for the mentally retarded client, 
Effland suggests the use of a trust established by a mentally retarded individual to 
help the individual accomplish his own goals effectively.54 Likewise, in a facilitative 
guardianship, the guardian’s functions would be to assist the mentally retarded citizen 
to achieve his own goals, rather than to substitute the guardian’s decisions for those 
of his ward. 

Contracting is a part of everyday life. Minor contracts involve the purchase of 
food and sundries. Major contracts include: the purchase and repair of a car; the 
lease of an apartment or house; the contract fora vocational training program. These 
transactions can be as essential to mentally retarded citizens seeking to live a normal 
community life as they are to others. Because of others’ questions about his com- 
petence to contract, however, the mentally retarded individual may need assistance 
in securing these contracts. A guardian can be of utility in this situation, but his role 
as facilitator requires much less than the full power of guardianship. The “facilitator 
guardian” would have no power to substitute his judgment for that of the ward, but 
would retain power and responsibility for supporting the ward in major decisions 
involving the use of the latter’s contractual power. An intermediate position might 
permit the guardian to exercise independent judgment and withhold the supportive 
concurrent consent in cases where he felt the ward’s decision was clearly unreason- 
able. He might then suggest alternatives to the ward, thus guiding and training him 
in wise decision making. 

A final word on due process aspects of guardianship determinations must be 
added. The main thrust of this paper has been that reform of guardianship depends 
upon the recognition and use of less restrictive alternative mechanisms of manage- 
mentin place of comprehensive guardianship control. Nevertheless, basic due process 
requirements are also too frequently ignored in guardianship statutes®> and pro- 
cedures.56 Suffice it to say here that a decision to establish guardianship over an 
individual involves a very significant restriction of fundamental rights and must be 
accomplished by procedural safeguards that recognize this fact. There must certainly 
be a hearing, and counsel must be appointed and required to expose all of the reasons 
militating against the guardianship appointment. Determinations must be based 


54See Bffland pp. 127-30, Chapter 5 of this yolume. 
55 For a comparison of state incompetency statutes, see THE MENTALLY DISABLED AND THE Law table 8.3. 


Although some states’ statutes have been amended since 1971, there are still many state guardianship 
statutes that are silent as to the right to notice, the right to counsel, and the specific rights that must 
accompany the right to a hearing. ‘evs 4 ls 

56 Allen reports on the observation of combined hospitalization and incompetency proceedings held 
ina state hospital in Texas: “The hearing procedure followed a monotonous regularity to its inevitable 
conclusion. All of the proposed patients were ordered indefinitely committed and all were found to 
be incompetent. The hearings began at 2:00 p.m. and ended at 3:05 p.m., an hour and five minutes 
for 40 persons; about a minute and a half per patient.” ALLEN 88. When commitment proceedings 
are held with so little regard for adequate procedural safeguards, it is not difficult to understand why 
guardianship proceedings are often so lacking in due process safeguards. 
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solely upon evidence that would be admissible in other court proceedings and that 
would clearly establish the need for guardianship. There must be a presumption 
against total guardianship; and the guardianship imposed must be fit to the particular 
limits on the capacity of the individual in question, as demonstrated by the evidence. 
Moreover, the performance of a guardian must be subjected to periodic review. 


SUBSTANTIVE LIMITS ON GUARDIANS OF THE PERSON 


Important as the powers of the guardian of the estate, the conservator, the trustee, 
and the representative payee may be, they are limited to the economic sphere. The 
guardian of the person, on the other hand, deals primarily in the noneconomic sphere 
(albeit sometimes with important economic consequences). The law must decide 
whether the guardian of the person shall have the power as substitute decision 
maker to vote on behalf of his ward; to enter into a marriage for his ward; to annul 
a marriage for the ward; to refuse life-saving medical care (i.e., to kill his ward); to 
donate the ward’s organs to another (before or after his death); and so on. Although 
the absurdity of granting some of these powers to a guardian is sufficiently obvious 
that one may safely say the power is withheld, the law is pitifully unclear with respect 
to some very basic issues. 

The distinction made in the title to this chapter needs to be recalled again, for 
it is basic to the analysis that follows. Limitations upon capacity are imposed because 
our legal system posits a certain intellectual participation as essential to many legal 
acts. When an individual lacks the ability to provide this level of intellectual partic- 
ipation, the law declares that he lacks capacity to perform that act. It is a major 
additional step to provide that someone else shall be given the power to provide a 
substituted intellectual participation on behalf of the limited individual. Although a 
minimum capacity could theoretically be required for the exercise of the vote,5” the 
franchise of the ward could not feasibly be exercised “on his behalf” by his guardian. 
The exercise of the vote is too personal and individual to be exercised by a substitute 
decision maker. The same assurance seems possible in terms of the decision to marry. 
Whereas the law may require a certain level of intellectual participation as a requisite 
to marriage,°*a guardian cannotin his ward’s stead make the decision for him to marry- 
Thus, there are certain legal acts so private, so personal, and so fundamental that they 
cannot be exercised at all unless the individual directly involve is able to provide the 


57 “[S]tates do have the power, within the framework of state and federal constitutional imperatives, 
to bar exercise of the franchise on appropriate grounds. This right of the state to regulate its elections 
forms the basis of laws which bar certain citizens, including incompetents from voting.” ALLEN 364. 
See also THe MENTALLY DISABLED table 9.4, at 333. Recent cases, however, have held that voting is 
a “fundamental right,” thus requiring the state to demonstrate a “compelling state interest” to 
support restrictions. See Harper v. Virginia State Bd. of Elections, 383 U.S. 663 (1966). 

58 ALLEN 299, See also THE MENTALLYDISABLED table 7.1, at 240, But see Loving y. Virginia, 388 U.S. 1, 
12 (1967), where the court said: “Marriage is one of the basic civil rights of man; fundamental to our 
very existence and survival.” Although this statement was not strictly necessary in the ultimate dis- 
position of the case, any court considering marriage restrictions today might well apply the “compel- 
ling state interest” test. Cf Griswold v. Connecticut, 381 U.S. 479 (1965). 
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essential volition. Without attempting to provide a definitive catalogue, the following 
discussion will deal with some of the most pressing and current questions. Unfortu- 
nately, few of these questions are as simple as marriage and the vote. 

The right to live is probably the most basic right held by citizens. At the end of 
life, all other individual rights are extinguished. The most stringent criminal penalties 
are reserved for those who take the life of another.5® Thus, it might seem artificial to 
examine the question of whether a guardian has the right to decide to end the life of 
his ward. This is not, however, an artificial or hypothetical question, but rather one 
of immediate practical importance. 

The Joseph P. Kennedy, Jr., Foundation pierced the shadows of medical practice 
in its film “Who Shall Survive?” which reenacted an actual decision on the part of 
parents and doctors in a major hospital to allow their child, who had Down’s syn- 
drome,®! to die although established surgical procedure could have saved it. A recent 
study of neonatal deaths at the Yale-New Haven hospital confirms the existence of a 
propensity to permit apparently mentally defective infants to die by withholding 
life-saving medical treatment that would be provided were it not for the mental 
abnormality.S2 The Washington Post, in a series of articles by B. D. Cohen, quotes 
the head of Georgetown University Hospital’s intensive care nursery as saying that 
“about 20 times a year . . . he must tell a set of distraught parents that it is pointless 
to operate or continue treatment to save their child, for while the child may live for 
a few weeks, months, or even years, it will never lead a meaningful life .”83 

In other words, parent-guardians™ have decided to allow their children to die 
by withholding consent to normal medical procedures.®> Doctors and hospital 
administrators have also made a conscious decision not to interfere, indicating that 
at least a portion of the medical community has acceded to this parental assertion 
of guardianship power over the life of a child.66 Although common hospital practice 


59 Although this is the case, it is a documented fact that juries are often very lenient in finding doctors 
and parents guilty of mercy killings. See Kamisar, Some Non-Religious Views Against Proposed 
Mercy Killing Legislation, 42 Minn. L. REV. 966, 1019-23 nn. 172-84 (1958). 

60 Joseph P. Kennedy, Jr., Foundation, Who Shall Survive? (film) (1971). ; 

61 Commonly known as Mongolism, one of a group of syndromes caused by chromosomal abnormality. 
Down’s syndrome is often ‘associated with physical, as well as mental, abnormalties, including con- 
genital heart disease and duodenal atresia. L. HOLMES et al., MENTAL RETARDATION 151 (1972). See 
also Benda, Mongolism, in MEDICAL ASPECTS OF MENTAL RETARDATION 519 (C. Carter ed. 1965). 

62Duff & Campbell, Moral and Ethical Dilemmas in the Special Care Nursery, 289 NEw ENGLAND ih 
Mepicine 890 (1973). Y ' 

63 Cohen, Life or Death for Infants, Washington Post, March 11, 1974, at A10, col. 1 (emphasis supplied). 

64 The parent is often referred to as “the natural guardian” of the minor child. By this it is meant that the 
powers of guardianship are placed with the parent by operation of law where there is the basic pre- 
existing parental relationship. This natural guardianship, unlike other forms of guardianship, re- 
quires no special judicial act to establish. Indeed, it exists as a matter of law until majority of the 

child-ward, unless a judicial act intervenes to remove it. | s ) 

65A distinction exists in the medical world between the use of ordinary and extraordinary medical 
procedures. The principle is to the effect that a physician has no moral obligation to sustain life by 
the use of extraordinary or experimental measures. The major problem is in determining which pro- 
cedures are truly extraordinary. If a procedure would be ordinary when performed on a “normal 
child, does it become extraordinary when the same procedure might be employed to sustain the life 
of a severely brain damaged child? See Gustafson, Mongolism, Parental Desires, and the Right to 
Life, 16 PERSPECTIVES IN BIOLOGY AND MEDICINE 529, 547 (1973). . 

Reported instances to date have been limited to withholding medical care from children shortly 
after birth. An interview I conducted with the director of the nephrology unit of a Columbus, Ohio, 
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and legal requirements mandate a report to police when parents refuse to consent 
to medical care,®’ the child who is within some medical person’s concept of “extra- 
ordinarily handicapped” is allowed to die. 

Because of the lack of an advocate for the child and the concurrence of parents 
and medical personnel, litigation is rare, but recently one such case received wide- 
spread publicity. In Maine Medical Center v. Houle,®8 parents refused to give their 
consent for “nonheroic” life-saving surgery because the child was seriously physically 
impaired and there was a high likelihood of some permanent brain damage.®? The 
court stated that “the most basic right enjoyed by every human being is the right to 
life itself”7° and held “that the [parents] have no right to withhold such treatment 
and that to do so constitutes neglect in the legal sense.”7! The court then appointed 
a guardian ad litem to consent to the medical procedure.72 

The court inthe Maine Medical Centercase has clearly stated that a guardian may 
not withhold consent for life-saving medical measures of a nonheroic nature, and 
that children suffering physical or mental impairments are as entitled to life as other 
children. The developing literature on the subject, however, identifies a further 
basic problem. As long as no one is willing to assert the right of the child to live, 
the parents’ misuse of powerwill go unchallenged. The hospital context even provides 


hospital indicates that the practice is not limited to infants. In response to an inquiry from another 
hospital about possible discrimination against the mentally retarded in the availability of kidney 
dialysis and transplant services, an interview was arranged. 

I began the interview by indicating my interest in the general question of whether such discrimi- 
nation exists. The director was quick to respond that mental retardation was indeed a factor that 
would have an effect in a decision about whether or not to make kidney dialysis or transplant treat- 
ment available. He recounted an incident in which parents of a Down's syndrome teenage girl with 
acute renal failure brought their daughter in to investigate the advisability of kidney dialysis. Since 
shortly after birth, the daughter had lived in a state institution that was, incidentally, also the place 
of employment of one or both parents. The director stated that he advised the parents against kidney 
dialysis with the knowledge that the child would die without medical intervention. He acknowledged 
that she would have been a satisfactory candidate for dialysis and transplant if she had not been 
mentally retarded and institutionalized. He indicated a hesitance about saving the child’s life simply 
so that she could continue to live in the inhumane conditions of the state institution. He also expressed 
Serious reservations about whether the institution would have provided adequate dietary supervision 
and treatment to accompany the dialysis treatment. According to the director, the decision not to 
Provide dialysis was affected Substantially by the child’s mental retardation and by evidence of 

inappropriate behavior,” such as giggling and avoiding eye contact while she was present in the 
pon where the director and the parents were discussing whether or not to provide the life-saving 

The director related another incident in which a kidney transplant was performed on a mentally 
retarded girl referred to the hospital by an out-of-state doctor. The mother of the child wished to 
contribute one of her kidneys to save the life of her mentally retarded daughter. The referring doctor 
is reported by the director to have felt he needed to explain that he would not have referred a mentally 
retarded client for a kidney transplant were it not for the mother’s desire to contribute her own 


Id. 
721d. 
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a prospect that a member of the hospital staff will act on behalf of the child and 
bring the matter to the attention of a court, but such action is infrequent and may 
be improbable. A step toward the protection of the child-ward is achieved by recogni- 
tion of the problem and by the Maine court's forthright statement that the parents’ 
power as guardian of the person does not extend to depriving a child of his life. 
One may seriously wonder, however, whether this single articulation is sufficient 
protection. 

Related issues arise in another medical context, where the medical decisions 
do not relate directly to the life of the ward, but have an impact upon his health 
and bodily integrity. In Strunk v. Strunk,73 the court considered whether the 
parent-guardian could consent to the removal of a kidney from a mentally retarded 
child for transplantation to his twin brother.74 The court determined that this 
decision was beyond the power of the parent acting alone, but could be made with 
the concurrence of the court itself.75 The court determined that the transplanta- 
tion was in the interest of both brothers because of the deep affection of the 
retarded kidney donor for his twin brother. This case, unlike the decision about 
life itself, presents a situation in which some mechanism needs to be provided in 
order to allow the medical procedure. Safeguards must be established, however, to 
ensure that the interests of the ward are adequately protected. The court in the 
Strunk case recognized that the ward's interests were insufficiently protected by the 
parents themselves and added the requirement of court concurrence. Some may 
wonder whether this single additional requirement ensures full protection of the 
retarded citizen’s interest. 

Similar problems arise in the area of control of reproductive capacity.’”° The 
decisions to sterilize oneself, to have an abortion, or to use contraceptives are very 
personal decisions. The Supreme Court has recognized that they are within the 
realm of constitutionally protected privacy.’’ In such decisions, a guardian may 
have very distinct interests of his own which interfere with his ability to make 
decisions solely on the basis of the best interest of his ward. On the other hand, 
the decision that a person of limited intellectual development lacks capacity him- 


73445 S.W. 2d 145 (Ky. 1969). 
74 Td. 


75 Td. at 149. 

78 See generally Price and Burt, Chapter 4 of this volume. 

77 See Roe v. ‘Wade, 410 U.S. 113 (1973) (abortion); Griswold v. Connecticut, 381 U.S. 479 (1965) 
(contraception); and Skinner v. Oklahoma, 316 U.S. 535 (1942) (sterilization). In Skinner the court 
said: 

Marriage and procreation are fundamental to the very existence and survival of the race. The 
power to sterilize, if exercised, may have subtle, far-reaching and devastating effects. In evil or 
reckless hands it can cause races or types which are inimical to the dominant group to wither 
and disappear. There is no redemption for the individual whom the law touches. Any experi- 
ment which the State conducts is to his irreparable injury. He is forever deprived of a basic 
liberty. 
Since this case was decided before the development of the right to privacy concept, it is likely that 
a court today would hold that an individual has the right to decide on his own whether or not to 
undergo voluntary sterilization. ; A l 
Fora very recent case dealing with coerced sterilization of incompetents, see Relf v. Weinberger, 


372 F. Supp. 1196 (D.D.C. 1974). 
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self to decide to be sterilized or have an abortion may contravene his personal 
interest. The Supreme Court has determined that the right to privacy permits a 
person to have an abortion in some instances,’8 and a pregnant mentally retarded 
woman may want to exercise this right. Similarly, many individuals are now decid- 
ing to use contraceptives or be sterilized in order to limit the size of their families, 
and contraception or sterilization may also be in the best interest of a mentally 
retarded individual.” The removal of this important and private decision from the 
power of a guardian without provision of a substitute mechanism has the effect of 
denying the mentally retarded individual the right to abortion or sterilization. 

This dilemma is of sufficient gravity to impel the law to seek a refinement of 
guardianship that will permit sensible decisions about control of childbearing while 
at the same time protecting mentally retarded citizens from the usurpation of 
fundamental rights by others with conflicting interest. Wyatt v. Aderholt,8° cited 
so often in this volume for its contribution to institutional reform and deinstitu- 
tionalization,®! provides valuable assistance in this area as well. Following the right 
to habilitation and treatment decisions of the district court, plaintiffs’ attorneys 
discovered that sterilizations were being performed with some regularity in the 
institution upon the sole decision of the superintendent. Because an Alabama statute 
authorized this procedure,®? plaintiffs requested a three-judge federal panel to 
review its constitutionality. The three-judge district court panel, on December 20, 
1973, declared the statute unconstitutional.83 On January 8, 1974, Judge Johnson, 
upon a finding that “sterilization continues to be performed,” issued a detailed 
order designed to protect the rights of institutionalized mentally retarded individ- 
uals, but not to prohibit completely the use of sterilization. The order implicitly 
recognizes that sterilization may be desired by some mentally retarded individuals 
and may be clearly in their best interest. 

The court’s order contains the following elements: (1) sterilization of persons 
under the age of 21 is completely barred, except in the case of medical necessity; 
(2) no sterilization is to be performed unless there has been a determination that 
no temporary measure for birth control or contraception will meet the needs of the 
resident; (3) with respect to persons capable of forming an informed consent, no 
sterilization is to be performed without such consent; (4) with respect to persons 
whose capacity to form an informed consent is unclear, no sterilization is to be 
performed unless the individual has formed “a clear desire” to be sterilized and a 
court has determined that sterilization is in the best interest of the individual to be 
sterilized; (5) an interdisciplinary review committee, composed of persons unaffiliat- 


78Roe v. Wade, 410 U.S. 113 (1973). 
79See Goodman, Family Planning Programs for the Mentally Retarded in Institutions and C ‘ommunity, 
in HUMAN SEXUALITY AND THE MENTALLY RETARDED 79 (F, de la Cruz & G. La Veck eds. 1973). 
80344 F. Supp. 387 (M.D. Ala. 1972); 344 F. Supp. 373 (M.D. Ala. 1972); 344 F. Supp. 1341 (M.D. Ala. 
1971); 325 F, Supp. 781 (M.D. Ala. 1971); 503 F.2d 1305 (Sth Cir. 1974). 
81 See Chapters 13-18 of this volume. 
82 CODE OF ALA. tit. 45, § 243 (1959) provides: 
The assistant with the advice and consent of the superintendent shall prescribe for the treatment 
of the inmates of the home, and if after consultation with the superintendent, they deem it 
advisable they are hereby authorized and empowered to sterilize any inmate. 
83368 F. Supp. 1382 (M.D. Ala. 1973). 
84368 F. Supp. 1383, 1384 (M.D. Ala. 1974). 
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ed with the institution, must approve any sterilization to be performed, with the 
approval coming only after interviews with the individual and others, a review of 
the consent or desire to be sterilized, and a determination that sterilization is in 
the best interest of the individual; (6) residents are to be represented at all stages 
of the procedure by special independent counsel, upon whom an ethic is imposed 
of ensuring “that all considerations militating against the proposed sterilization 
have been adequately explored and resolved”; and (7) no coercion in any form 
is to be utilized in obtaining consent for sterilization.8> 

Three innovative aspects of this procedure deserve to be stressed and emulated 
in a general reform of the power of guardians of the person to consent to acts 
affecting major aspects of the life of mentally retarded citizens. The first is the 
requirement of affirmative participation by the mentally retarded individual in the 
decision to sterilize. The order recognizes that some persons, though mentally 
retarded, are still capable of giving an informed consent to a major undertaking. 
It also recognizes that there are lesser levels of intellectual participation than that 
of informed consent, and thus the requirement of at least “a clear desire” to be 
sterilized is imposed. The unifying principle of this requirement is that the individual 
is a full human being with intellectual processes and that major decisions affect- 
ing his life should involve his participation to the greatest possible degree. Every 
effort is to be made to prepare the individual for participation in the decision, and 
at the very minimum no decision as important as sterilization is to be made over the 
individual's opposition. This concept of positive involvement by the mentally 
retarded individual is similar to the involvement suggested in the proposal for a 
“facilitator guardian” under “Toward the Refinement of Control Mechanisms,” 
above. 

The second important aspect of the order is the requirement for multiple layers 
of review before a decision as important as sterilization can be made. No sterilization 
is to take place until there has been an independent affirmative determination by 
(1) the retarded individual himself, (2) the director of the institution with which the 
individual is affiliated, (3) a special independent review committee, and (4) a court 
of competent jurisdiction in the case of a person whose competence to give informed 
consent is in question. In this requirement of multiple concurrence, the order departs 
from the facilitative model and employs a protective model, appropriate, in my 
Opinion, for a decision as important as sterilization. The requirement of multiple 
concurrence recognizes the danger of conflicting interests and cooption in any 
bureaucratic scheme and creates a series of responsible bodies to provide checks and 
counterchecks against abuse. The need for checks and counterchecks is the aspect of 
the order that requires emulation. The number and type of checks may need adjust- 
ment depending on the nature of the decision to be made. A decision to utilize con- 
traceptives or even to have an abortion might require different checks, but the 
principle has general vitality as an approach to providing genuine protection for 


mentally retarded citizens. 


The third innovative aspect of the order relates to the use of counsel. Counsel is 


857d. at 1384-86. 
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to be appointed in all cases where sterilization has been recommended.®¢ Further 
counsel is to be drawn from a specially designated list of attorneys who presumably 
will be chosen because of an interest in the protection of retarded citizens.8’ The 
attorney is directed by the order to play a special adversary advocacy role.88 

The decision to place an individual in a closed institutional setting can have 
far-reaching effects on all other aspects of his life,8° and it is used as a final illus- 
tration. Guardians and parents acting as guardians have traditionally had the 
primary decision-making role concerning whether or not a mentally retarded 
individual should be placed in a closed institution.°° On March 8, 1974, a three-judge 
federal district court declared a typical state “voluntary” commitment statute 
unconstitutional because of its total delegation of power to the parent or guardian of 
mentally retarded individuals andits lack of due process protections.?! The Tennessee 
Statute in question®? permitted the admission of mentally retarded individuals to 
state institutions upon the application of parent and guardian without hearing. Release 
was obtainable only upon the decision of the superintendent or a showing in a habeas 
corpus action that the individual was not mentally retarded. The court stated that 
individual liberty is at stake in the institutionalization process and noted that there 
exist “possible conflicts of interest between a mentally retarded child and even a 
parent.”°$ The court enjoined further admissions pursuant to the statute.94 

The potentially coercive effect of “voluntary” admission by parents and 
guardians is also recognized by newly enacted commitment legislation in Ohio.% 


887d. at 1385. See also Lynch v. Baxley, 386 F. Supp. 378, 389 (M.D. Ala. 1974) (counsel must be 
provided at all significant stages of the involuntary commitment process). 

87368 F. Supp. at 1385. 

881d, 

89Even placement in the best institutional setting can have a devastating effect on the incarcerated 
individual. Once committed to an institution, the resident undergoes a process which, whether 
intended or not, strips him of most of the fundamental mechanisms which enable him to think of 
himself as a fully functional human being. Upon acquiring the label of “mentally disabled,” the 
resident's every action is automatically assumed to be the product of a disordered mind. For an 
extended discussion of the effects of the total’institution, see E. GOFFMAN, AsyLums (1961). For an 
empirical test of Goffman’s theoretical framework, see Roseham, On Being Sane in Insane Places, 
179 Science 250 (1973), a report of a study of the “treatment” of eight sane volunteers who, after 
feigning insanity to gain admission to various mental hospitals, thereafter acted in a completely 
normal fashion, but were never recognized as sane by the staff. 

°°Most states label as voluntary an admission to an institution on the application of a parent or guardian. 
See THE MENTALLY DISABLED table 2.1. 

*! Saville v. Treadway, Civil Action No. 6969 (M.D. Tenn., March 8, 1974). 

92 Tenn. CODE ANN. § 33-501 (Supp. 1973). allows the superintendent of the facility to admit a mentally 
retarded person to a hospital or school on one of the following procedures: 
1. Application to the superintendent by the parent or guardian or person having lawful custody of a 

mentally retarded minor or by the guardian of a mentally retarded adult or by a mentally retarded 
individual eighteen (18) years of age or over on his own behalf. 


Application to the superintendent by the spouse, adult child or other close adult relative of the indi- 
vidual, or by any health or by any public welfare officer, or school official, with the consent of the 
individual or his parent, guardian, or person having lawful custody of him, accompanied by a 
certificate of a licensed physician or a licensed physician and a licensed psychologist that he has 
examined the individual within thirty (30) days of the date on which admission is sought and that 
he is of the opinion that the individual is mentally retarded and is in need of care and treatment in 
a development center. 


93 Savi ivil Acti 
= ee Treadway, Civil Action No. 6969 (M.D. Tenn., March 8, 1974) (slip opinion at 4). 


®5Ohio Amended Substitute Senate Bill No. 336 (1974) (enacti K ` ised 
Code) [hereinafter cited as S. 336]. cting §§ 5123.67-98 of the Ohio Revisi 
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Under previous law, a parent or guardian could “voluntarily” admit a mentally 
retarded individual to a state institution.°° Although persons who had provided 
their own volition for their admission had a right to release or hearing upon request,%” 
where the parent or guardian had provided the volition, the right to release could be 
conditioned upon the consent of that person.°8 The new statute provides that the 
mentally retarded individual always has the right to release upon request,°° unless 
the managing officer of the institution files a petition for involuntary admission within 
three court days.!9° Thus, the “voluntary” admission process is purified; active op- 
position to continued institutionalization negates voluntary status. In addition, a 
countercheck mechanismis provided in the form of a legal rights service independent 
of the state mental retardation administration.!! The legal rights service is charged 
with informing individuals in state institutions of their legal rights. Presumably, a 
primary legal right to be communicated will be the right of “voluntary” residents to 
be released upon request. The legal rights service is also given another countercheck 
power. It can provoke a court hearing, even in the absence of protest by the resident 
himself, to determine whether the guardian’s decision to place the mentally retarded 
individual in an institution is in the individual's best interest.!°2 These countercheck 
mechanisms provide a further suggestive model for the development of a new guard- 
ianship system that provides safeguards against the misuse of the power. 

The material in this section suggests that limitations on the power of guardians 
of the person are increasingly being recognized and imposed by the courts and the 
legislatures. This movement is in its infancy and the protections are still far from 
adequate; a systematic approach has not yet been developed by legislatures and 
courts. The creation of checks on the exercise of guardianship powers has several 
implications. The first is financial. The system created by Wyatt to deal with steriliza- 
tion, and the legal rights service created by the Ohio legislature will both cost money. 
They call for additional advocacy personnel and additional court hearings to deter- 
mine the propriety of proposed or challenged decisions. Although there may also 
be financial savings, such as the avoidance of improper institutionalization, services 
for and protection of mentally retarded citizens do depend on society’s willingness 
to devote a portion of its resources to these purposes. 


THE STATE AND ITS RELATIONS TO GUARDIANSHIP 


The state has an important responsibility in the organization and delivery of services 
that will promote the independence and well-being of mentally retarded citizens. 


°6Outo REV. Cope § 5123.311 (Supp. 1972). 
97 Id. § 5123.312. 
87d. 
99 Id. § 5123.70 (effective July 1, 1975). It is important to note that the right to release upon request does 
notdependupon the ageofthe personapplying for release. Therefore, a minor child who was voluntarily 
annita should be able to apply for and receive his own release. 
1007, 
101 7d. § 5123.94. 
102 Jd, § 5123.69(c). 
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The effective discharge of this responsibility has major effects on the operation of 
guardianship. 

A first major role of the state is to provide legal rules governing the institution 
of guardianship. It has been the contention of this paper that the state has not ade- 
quately performed this role and that additional substantive and procedural legal rules 
must be developed in the guardianship area. 

Another important responsibility of the state is to provide a broad range of 
services for all citizens, including mentally retarded citizens. In the absence of educa- 
tion, training, employment, budgetary counseling, income maintenance, housing, 
and many other services, mentally retarded citizens will survive only marginally in 
today’s society. The state has failed miserably in providing adequate services for 
mentally retarded citizens. Many children are excluded from state educational 
systems, and even if the mentally retarded individual is not excluded, the educational 
programs seldom maximize his developmental potential. Residential institutions 
are monuments to society’s neglect of retarded individuals. Little has been done to 
provide satisfactory residential opportunities that are integrated into the rest of 
society. Income maintenance and job training programs are grossly inadequate. In 
short, the centuries of discrimination against, and neglect of, mentally retarded 
citizens have not yet ended. The technological capability to provide a full place in 
society for mentally retarded citizens has been developed, but the social willingness 
and political commitment to this end is still being born, or perhaps has been born 
still. A third role for the state in relationship to guardianship has also been previously 
discussed: the development of checking mechanisms to monitor the functioning of 
guardianship provided by others.103 

The question to be addressed here is what special role the state has in the pro- 
vision of guardianship itself. Although the state has long been directly involved in 
serving as guardian for individuals, considerable attention has recently been focused 
on the dangers of state guardianship. The most extensive guardianship involvement 
of the state in this society has been through state institutions for the mentally retarded. 
Statutes typically have given directors of institutions guardianship power over the 
institution’s residents.104 In 1917 Minnesota enacted a general public guardianship 
system for the mentally retarded, in which the director of public welfare could be 
given the guardianship of any mentally retarded individual, whether or not he was 
institutionalized.105 

The major public policy declarations of recent years on guardianship and mental 
retardation have taken positions that suggest limits on the state’s role. On the one 
hand, both the International League of Societies for the Mentally Handicapped and 
the United Nations have stated clearly that “[n]o person rendering direct services to 
the mentally retarded should also serve as his guardian.”!°6 The President’s Panel on 


103 Supra, pp. 76-83. 

104 See, e.g., OHIO REV. Cope § 5123.03 (1970). 

1Minn. Sess. Laws 1917, ch. 344. For a thorough discussion of Minnesota guardianship, see R. Levy, 
Protecting the Mentally Retarded: An Empirical Survey and Evolution of the Establishment of State 
Guardianship in Minnesota, 49 Minn. L. REV. 821 (1965). 

106 INTERNATIONAL LEAGUE OF SOCIETIES FOR THE MENTALLY HAN DICAPPED, DECLARATION OF GENERAL AND 
SPECIAL RIGHTS OF THE MENTALLY RETARDED, Article V (1968). 
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Mental Retardation stated: “We believe all retarded persons living in institutions, 
but not admitted on their own application, should have outside guardians who could 
check on the ward’s treatment, care, and release possibilities.”107 The San Sebastian 
Symposium concluded: 


There are some persons who should not be considered as guardians because of the 
possibility of conflict of interest. These include a person who is performing some 
professional or other remunerated service for the ward—as physician, teacher, land- 
lady, superintendent of an institution, attorney, etc. or who is employed in one of the 
service systems in which the ward is enrolled.108 


The reason for these recommendations is simple enough. The primary standard 
governing the decisions of a guardian must be the best interests of the ward.!09 A 
manifest conflict of interest exists when guardianship powers are exercised by a 
service-providing individual or organization. A service provider makes some deci- 
sionsin terms of the fiscal and political needs of his organization and is notin a position 
to give his sole attention to the best interests of the individual receiving the service. 
Because the state is a primary service provider, it is hard to reconcile state guardian- 
ship with these policy positions. 

A contradictory theme, however, also runs throughout several of these major 
documents, reflecting a different policy imperative. In a society with limited extended 
family ties, in which many individuals have no family member willing to assume a 
guardianship role, either some societal guardianship mechanism must be provided 
or many individuals will have no realistic access to guardianship services. The 
President’s Panel stated: “[t]he protection of guardianship should not be denied 
where there is no suitable relative available, or where the retarded person’s financial 
assets are too small adequately to compensate a private person serving as guardian.”!10 
The Panel recommended that “[s]tudies be made to consider how best to deal with 
this problem,” and suggested the possibility of utilizing either a state agency or 
specially chartered private nonprofit agencies or groups!!! Both the International 
League and the United Nations Declaration of Rights state guardianship as a right 
ofall mentally retarded individuals “when this is required to protect his personal well 
being and interest,”!!2 thus apparently concurring in the position of the President's 
Pannel that guardianship should not depend on the availability of family members 
or financial resources. The San Sebastian Symposium also spoke in terms of a need 
for increased availability of guardianship to all who need it!!3 and recognized that 
this would require the development of new sources of guardians.!14 


107 PPMR REPORT 27. 

108 SAN SEBASTIAN. 

109 Tf the purpose of guardianship is the protection ol 
traditional justification for state guardianship statutes, 
only in the best interests of the ward. 

110 PPMR REPORT 27. 

117d, 

112 INTERNATIONAL LEAGUE OF SOCIETIES FOR THE 
SpEcIAL RIGHTS OF THE MENTALLY RETARDED, 
GAOR 368, U.N. Doc. A/8588 (1971). 

13SaNn SEBASTIAN 14. 

114 Id. 


f the personal and property interests of the ward, the 
then it is obvious that the guardian must act 
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Article V (1968). See also G. A. Res. 2856, 25 U.N. 
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The tension between the need to avoid the conflict of interest inherent in having 
the guardian and service provider be the same person and the need to provide 
guardianship services to persons without either family or financial resources is strong. 
State services to the mentally retarded are provided through specialized admini- 
strative departments or agencies. Within the government structure these agencies 
generally have a monopoly on expertise and interest in the mentally retarded. If 
guardianship is to be provided through governmental efforts, it is natural to consider 
placing it within that department which has the greatest experience with the mentally 
retarded. It is exactly that department, however, which would experience most 
directly the conflict-of-interest problems. 

Several states have begun to provide public guardianship services.!15 A few have 
begun to provide some checking mechanisms against exploitation of the mentally 
retarded.116 No state has yet, however, successfully developed a mechanism for pro- 
viding expanded guardianship services without creating serious conflict-of-interest 
problems.!!7 

The policy conflict here is not a simple one to resolve, but various possibilities 
exist that have yet to be tried. The President’s Panel, although limiting its concern 
about the conflict of interest to individuals in institutions and acknowledging the 
possibility of having a state agency provide guardianship services, !18 also recognized 
the alternative of chartering special private nonprofit agencies to provide guardian- 
ship services.!!9 The San Sebastian Symposium apparently rejected the notion of 
direct state guardianship and proposed either the use of private guardians, with 
special efforts to develop a special profession of private guardians, or the use of 
specially created volunteer organizations whose establishment would be stimulated 
by existing associations of parents of mentally retarded individuals. 120 

The point that must be emphasized is that, in the structuring of social guardian- 
ship services either under government auspices or through the efforts of parent 
organizations, attention must be given to the conflict-of-interest problem and sub- 
stantial efforts made to alleviate it. The use of specially organized and chartered 
non-profit organizations should be attempted. Legislation might prescribe the struc- 
ture and conditions required of such an organization and provide a base of public 
funds for its operation. Another structural mechanism is available in most state 


115 See, e.g., CALIF, HEALTH & SAFETY CODE §§ 416-416,20 (West 1970). 

116New York has created a mental health information service. The duties of this commission are described 
supra at note 33. Ohio has recently made provisions for a legal rights service “to receive and act upon 
complaints concerning institutional practices and conditions” and to ensure that all persons in insti- 
tutions or against whom institutionalization proceedings are brought are represented by counsel 
and fully informed of their rights. Ou10 Rev. CODE § 5123.94 (1974), found in S. 336. Although 
these services are definitely a step in the right direction, they are basically aimed only at institutions 
and the institutionalization process. 

117 See Levy, supra note 105. About Minnesota guardianship, Levy writes: “|T]he commissioner's 
powers are broad; his powers have been exercised; the Probate Code provides no postcommitment 
judicial review of any kind—even of a decision to institutionalize a ward; most wards do not have 
the sophistication to seek a method of testing the commissioner’s use of his authority.” Id. at 833 
(footnote omitted). See also Kay, FARNHAM, Karren, KNAKEL & Diamonp, Legal Planning for the 
Mentally Retarded, 60 Cauir, L. REV. 438, where the authors, on the subject of state guardianship in 
California, report that “in cases in which the regional center is both the guardian and the proponent 
of institutionalization, the agency oversees itself and evaluates its own decisions.” Jd. at 527. 
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governments: the independent commission. Such a commission, although a part of 
the governmental structure, can be completely separate from the administrative 
department responsible for the delivery of services to the mentally retarded. Long 
staggered terms for commission members can provide an independence not found 
in the normal governmental structure. 

Even if such “independent” mechanisms are utilized to provide guardianship, 
it is important that there be counterchecks on their exercise of responsibility. If 
special checking mechanisms are provided to prevent physical abuse of mentally 
retarded individuals, to provide advice and counsel to them, or to protect them within 
the structure of residential institutions, these agencies might also be given the power 
to challenge the exercise of responsibility by the guardianship commission or agency 
and to bring it under judicial supervision or to cause a revocation of its charge for 
legislatively specified abuses of duty. 


CONCLUSIONS 


Guardianship is a legal instrument that can do much to facilitate the fullest possible 
participation of some mentally retarded citizens in the life of society. It is also, how- 
ever, a potential instrument of repression and dehumanization. In a society that 
regards mentally retarded individuals as citizens, mechanisms must be developed 
both to make guardianship available for all whose well-being requires it and to pro- 
tect these persons and others from the potential abuses inherent in guardianship. 

This requires the development of adequate services to provide mentally retarded 
citizens with opportunities for a full life. In the absence of such services, mentally 
retarded individuals and society as a whole will be dehumanized, and guardianship 
will be used as a means of placing mentally retarded individuals in a situation no 
human being could be expected to desire if he had any choice. Guardianship itself 
must be made more sophisticated and individualized, and limitations must be placed 
on an individual only in accordance with his demonstrated needs and following a 
hearing that satisfies stringent due process standards. Certain decisions must be 
placed beyond the power of any substitute decision maker; others require special 
precautions against abuse. Finally, any new structures created to make guardian- 
ship services more generally available must be designed to avoid any conflict of 
interest on the part of the person serving as guardian. 


Reaction Comment 


ELEANOR S. ELKIN 


KINDRED has clearly distinguished the two basic categories of limitations upon 
capacity : those that transfer legal powers from one individual (the ward) to another 
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(the guardian) and those that limit the capacity of an individual without vesting the 
power to act in any other individual. This response will discuss further which rights 
can properly be transferred to another person and which cannot. 

Almost everyone seems to agree that a retarded person cannot manage an estate 
and that a guardian should be appointed to take care of his property and finances. 
This practice is thought to be necessary to protect the retarded citizen from exploita- 
tion and from having his resources dissipated. Yet hundreds of retarded persons are 
working and living in the community, paying their bills, and managing their lives 
without benefit of a guardian. Hundreds more will be moving into the community 
from the institution as residences become available for them there. Some of these 
citizens will be independent, some semi-dependent, and some dependent. Some of 
these citizens will earn regular salaries, some only a small amount. Some will receive 
public assistance, some social security payments. Should they all have guardians to 
manage their money and make their decisions for them? 

Ifa mentally retarded person works, he should have the right to spend his earnings 
as he desires, even if the money is wasted in someone else’s opinion. A woman report- 
ing about several young men who had returned to her home town after living in an 
institution said that they were getting along well, but “somebody should keep their 
money for them.” She was worried because she felt that “some of them don’t know 
the value of money and other people might take advantage of them.” She explained, 
“one fellow bought six watches and he can’t even tell time.” Do we all spend our 
money wisely? Do we never buy things that we do not need? The young man has the 
right to work and receive wages for his work. The money he earns is his to spend. 

Trying to make your way in a strange new environment is confusing at times. 
Help may be needed with budgeting so that the rent gets paid and the individual can 
buy food and clothing and take care of personal needs. The opportunity to seek 
advice, perhaps from a social worker, should be readily available to him. 

A retarded person may need a sponsor for some contracts, particularly those 
requiring the extension of credit. Kindred has proposed “a facilitative guardianship 
system” which would be available at the request of a person who is mentally retarded, 
perhaps upon the advice of a social worker or adviser, to provide a supportive signa- 
ture or extra consent, but not to make decisions. This idea has merit. However, even 
here checks on the veto power of the facilitator are needed. This temporary guardian 
might be required to consult with the individual’s social worker and get a second 
opinion before refusing to provide the backup signature. 

Guardianship of the person raises more difficult questions of social support and 
decisions about where to live, education, training, and personal welfare. Certainly, 
a minor child needs someone to make these decisions for him. An adult who is pro- 
foundly retarded also needs someone who will be responsible for his welfare. Parents 
are the natural guardians or decision makers for their children. If the parents die or 
are unable to perform, then someone must be found to be guardian of the person of 
their minor child. Generally, other relatives are sought first and then friends, neigh- 
bors, the court, or the superintendent of an institution to act as surrogate parents. 
However, Professor Charles Murdock has pointed out the potential conflict of 
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interest that may exist between parent and child.! He is not referring to the usual 
“problem parent” who is in conflict with his offspring because of a refusal to provide 
the money for the purchase of an automobile or to sanction his 17-year-old son’s 
acting as personal guide for a 16-year-old girl’s trip to Europe. The conflicts Murdock 
discusses involve basic rights such as the right to live in the community and even the 
right to live at all. 

The case of the Down’s syndrome infant born with an intestinal obstruction is 
an example of such conflict. Because the parents refused to permit corrective 
surgery, a sign was put on the baby’s crib, “nothing by mouth,” and the baby was 
allowed to die.2 The decision of the parents to allow their baby to die of starvation 
because they did not wish to be burdened with raising a retarded child was indeed 
a conflict of interest.3 It was also infanticide. There may be a conflict of interest 
in the decision of a parent or guardian to place a child or adult who is retarded in 
an institution. It is noted in Wyatt v. Stickney that: 


The parent may be motivated to ask for such institutionalization for a variety of 
reasons other than the best interests of the child himself, i.e., the interests of other 
children in the family, mental and physical frustration, economic stress, hostility 
toward the child stemming from the added pressures of caring for him, and perceived 
stigma of mental retardation. The retarded child’s best interests may well lie in 
living with his family and in the community, but theirs may not lie in keeping him." 


A group of parents was asked to describe any advantages or disadvantages result- 
ing {rom their child’s placement in an institution. They listed “ability to devote more 
attention to other children.” “freedom to leave the house without getting a sitter.” 
“opportunity to work, to vacation, to finish college, safeguarding mother’s health.” 
Two of seven parents listed the care their child was receiving as an advantage. 
Disadvantages were “not being able to see the child as often as I'd like” and “the 
expense of keeping one’s child in school.” 

Parents or guardians with children in public programs are sometimes unable to 
represent adequately the best interests of the retarded because of their inability to 
deal effectively with those who are providing the service. Presentation of reports 
about their son or daughter are often influenced by prejudgments. The rights of 
the resident are brushed aside.> They hesitate to question the quality of the service, 
be it educational, health, or residential, because of the threat (real or imagined) 
of exclusion or retaliation. Recently a mother told me that when she and her husband 
visited their son in a state institution they noticed that he had been beaten about 
the face. When they asked about what had happened, they were told that an aide had 
beaten their son, but there was no cause for alarm or worry. Their son would 
not be beaten by this man again because he (the aide) had been transferred to 


1Murdock, Civil Rights of the Mentally Retarded: Some Critical Issues, 48 Notre D. Law.133 (1972). 
2 Joseph P. Kennedy, Jr. Foundation, Who Shall Survive? (film) (1971). } d 

3Elkin, The Right to Live in THE RECORD (National Association of Retarded Children, Winter, 1973). 
4Wyatt v. Stickney, Alabama Right to Treatment, Amici Briefs, 1971. ; 

5Crocker & Cushna, Pediatric Decisions in Children with Serious Mental Retardation, 19 PEDIATRIC 
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another building. Later the same day they were asked if they would not like to 
have their son transferred to X State School, which is a little nearer their home. 
X State School has the well-publicized reputation of being overcrowded, under- 
staffed, dehumanizing, and lacking in programs. 

The parent who says to the teacher, “You may punish my daughter by tying her 
or whatever you have to do; I can’t handle her,” does not adequately represent the 
child’s best interests. This raises the question of which rights and powers become 
inoperative if the individual does not have the capacity to express them himself. 
Voting is one right that cannot be transferred. (Maryland, Pennsylvania, and 
Michigan have helped retarded people to exercise their voting rights.) Other rights 
such as marriage, birth control, and sterilization have been discussed by Kindred. 

What about consent to participate in medical or pharmaceutical experimenta- 
tion? Can the individual's right to give this consent be transferred to somebody else? 
And what is informed consent? At Willowbrook State School admissions were 
closed, but there were “openings” in the hepatitis experimentation program. Des- 
perate parents could sign their child into this experimental program and they would 
be admitted to the institution.® Is this informed consent? At another institution 
young women were offered the opportunity for release to a community home and 
program if they agreed to take part in testing a birth control drug. Is this informed 
consent? 

In Pennsylvania, testing of unlicensed vaccines for pneumonia, meningitis, and 
flu were administered to residents not only without parental consent, but without 
their knowledge. The experimenter received permission to test in the institution 
from either the superintendent or medical director, who considered themselves 
“guardians” for all the residents in their institution. Should anyone be allowed to 
make this decision for a retarded person? Is the experiment being conducted in the 
institution for the good of the resident or for the convenience of the experimenter 
or drug firm ? It has been said that the retarded person should have the right to make 
a contribution to mankind. This, however, is another decision which is his to make 
and a power that cannot be transferred. Nobody has the right to volunteer another 
person for a dangerous mission. 

Although there can be conflicts of interest between a parent and child, the 
parent does have rights, responsibilities, and interests that should not be ignored. 
Parents admitting their children to residential facilities are asked to sign a form 
permitting necessary medical and surgical treatment of their children. Most parents, 
wanting their children treated promptly when they are ill and immediately in emer- 
gencies, sign willingly. Nobody tells them that officials do not have to consult them 
about elective surgery. Operations can be performed on their children if the doctor 
considers it necessary for any reason. A distraught mother told me that her son, 
who is hydrocephalic and cannot walk, underwent leg surgery twice in one year 
without her knowledge. After the operations she was told by a social worker, “Your 
son is in the hospital recovering from surgery on his leg. You may visit him if you 
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wish.” This mother feels that there is no change in her son’s condition since the 
operation and that it was experimental in nature. She was told that the form she 
signed permitted this surgery to be performed. Decisions for or against elective 
surgery should be made only after careful consideration by the individual, the 
parent/guardian, physician, and independent advocate. 

The decision to live in the institution or in the community is also subject to 
conflicts of interest. Many parents do not want their children to leave the institu- 
tion because they honestly believe they are safe and well cared for there. Other 
relatives confronted with this decision may object, too. A well-to-do matron said 
candidly, “I don’t want my friends to see my retarded sister walking around town.” 
The superintendent and his staff may find their feelings about the movement toward 
community-based facilities affecting their decision to release an individual. The 
supporters of group homes and the providers of this service may also find their 
eagerness a conflict. I recall meeting a young woman who had recently moved 
into a group home. She was pleased with her room, but seemed sad. Further con- 
versation with her and with the houseparents revealed that she wanted to go back 
to the institution because she wanted to be with her sister who was still there. The 
girls had never been separated before, but the rules would not permit her 14-year-old 
sister to enter a home for those 16 and over. The United Nations Bill of Rights 
states that guardianship should not be provided by persons with responsibility for 
providing other services.? The individual should have the right to decide whether 
he wishes to leave the institution and live in the community residence to which he 
has been assigned . . . after he has had the benefit of advice from the social worker, 
parents/guardian, and advocate. 

Worried parents ask, “What will happen to my child when I am no longer here?” 
What will happen to their other children? They need good advice to arrange for 
insurance, will, guardian, and so on. If the family has sufficient means, a trust can be 
set up to permit their retarded relative to live his lifetime in a private residential 
facility of their choice. However, it does require a substantial amount of money to 
fund the trust. There is also no guarantee of the permanence of the facility or 
continued quality or appropriateness of service. There should be provision for the 
guardian to remove the individual if it is in his best interest.® 

Most parents know that when they die their retarded child must live either in 
a state institution or a publicly supported community residence. This. does not 
relieve their worries. They may dread the institution, knowing of the inadequacy 
and inhumanity of this approach. They are uncertain of the quality of the community 
residences. They worry that their child may not receive proper guidance and pro- 
tection in a community program. Parents say they want happiness for their children 
and they tend to equate happiness with a controlled, safe future. As Kindred has 
pointed out, it is clear that guardianship in itself cannot provide the answer. The 
crucial issue is provision of services to respond to the needs of the retarded indi- 


7G.A. Res. 2856, 25 U.N. GAOR 368, U.N. Doc. A/8588 (1971). . 
8Diana & Pool, Human Rights for the Mentally Retarded, (Report of National Conference, School of 
Allied Health Professions, University of Texas Southern Medical School of Dallas). 
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vidual, rather than controlling choices. But the decision must be made as to where 
the retarded person will be in the complex of institutional and community services. 

The retarded citizen must have the right to make his own decisions. Kindred’s 
proposals for a guardianship system available upon request and with guardianship 
power tailored to the needs of the retarded citizen should be seriously considered. 
The retarded citizen may have unnecessary or even unjust limitations placed upon 
him by others who have powers of decision. Many parents see hope for the future 
in the concept of the nonguardian advocate whose job it is to help the retarded 
citizen continue to grow and develop. These advocates will help their retarded 
friend to learn to make decisions for himself and to learn that he must live with the 
consequences. They will help their friend to overcome failure. 

Whether a citizen has a legal guardian or a nonguardian advocate it is the 
guardian’s duty to see that needed services are available so that the individual may 
live his life as fully as possible wherever he may be residing. 


CHAPTER 4 


Nonconsensual 
Medical Procedures 


and the Right to 
Privacy 


Editorial Introduction 


Public law, once past the questions of what the state can force 
people to do, teems with issues of consent, from tort problems about 
consent to sexual relations, to the puzzling sequelae of the Supreme 
Court’s decade of decisions regulating police conduct. Questions of 
what constitutes consent, the point at which coercion vitiates consent, 
and the identity and competence of surrogates who can consent to what 
the law otherwise forbids are part of any sophisticated discussion of 
intervention by government in the affairs of men. 

Price and Burt consider the mechanisms and fictions under which 
mentally retarded citizens consent to confinement, treatment, and, es- 
pecially, to the regulation of their sex lives. They examine the ironies 
of recent decades of reform: the irony in which involuntary sterilization 
has been replaced by the fiction of consensual sterilization; and the 
irony in which the fiction of consent to surgery will be replaced by consent 
to “self-regulating” contraception and abortion. They examine various 
safeguards against abuse of third-party consent, including in some cir- 
cumstances the prohibition of reliance on it. 

Appended to their paper is a recent court decision setting forth guid- 
lines to deal with the problems raised by Price and Burt in the sterilization 
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Lebacqz’ reaction comment emphasizes the profound ethical nature 
of the problems of involuntary and pseudovoluntary interventions that 
discriminate against mentally retarded citizens. She notes that these 
interventions extend to suggestions that some infants should be allowed 
to die because of the danger that they may be mentally impaired. She 
points out that these processes — so patently repulsive if seen as totally 
involuntary state action are also often disguised as “voluntary” with the 
volition being provided by parent and/or doctor. Lebacqz warns that 
decisions we make about others have an effect on all of society and each 
member of it. 


PRINCIPAL PAPER 


MONROE E. PRICE AND ROBERT A. BURT 


THE LINE between proper and improper state intervention in the lives of 
individuals has never been adequately drawn. It is not surprising that this line is 
practically nonexistent, from the point of view of legal analysis, when the individuals 
subjected to intervention are considered mentally retarded. For many of these 
persons, medical and privacy rights are seldom recognized. There is a number of 
factors that account for this special fuzziness. There has been an absence of 
litigation, sometimes owing to the silence of possible plaintiffs, sometimes owing 
to the great difficulties involved in obtaining vigorous counsel. Also, there is a 
special context in which invasions of privacy and other rights take place. Interven- 
tion usually occurs under the cloak of medical care and habilitation, both of which 
are therapeutic and merciful aspects of state intervention. Because of this benign 
predicate, the nature and type of medical care the state provides, even involun- 
tarily, has never been a welcome subject for judicial review. 

Furthermore, the rights involved are often taken for granted by the population 
at large and are compromised only with respect to special groups. Examples of 
these rights include the right to have sexual relations; the right to marry and have 
children; the right to receive adequate medical treatment; the right to fair treatment 
in decisions on whether life support should be continued; and the right to personal 
dignity —to be fed, clothed, and sheltered in ways that are neither brutalizing nor 
shameful. These rights are diminished in offhand ways, often with a sense that nothing 
has been lost. The legal system has institutionalized techniques for depriving certain 
persons of these rights. 

The focus in this paper is upon the technique of deprivation, rather than on the 
rights themselves.! The most flexible technique disguising the deprivation of rights 


1 These various tights, qua rights, are discussed elsewhere in this volume. 
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is the doctrine of consent and voluntariness. And the most peculiar aspect of the 
doctrine of consent—a doctrine that is repeatedly invoked in regard to the lives of 
mentally retarded citizens—is third-party consent, where the state is permitted to 
intervene because a person other than the subject has given approval. Frequently, 
the third person is a parent, but he or she may also be a physician, the superinten- 
dent of an institution, a guardian ad litem, or a conservator. By characterizing the 
transaction as voluntary rather than involuntary, constitutional, ethical, and moral 
questions are bypassed and the violation of taboos is avoided. Third-party consent is 
a miraculous creation of the law, adroit and flexible, capable of covering unseemly 
realities with the patina of cooperation. 

Third-party consent has often justified admission to state hospital facilities, 
questionable forms of treatment, drug experimentation, and state control of sexual 
behavior. Indeed, third-party consent, whether by parent or by other surrogate, is 
probably the most frequent form of turning involuntary state intervention with respect 
to a mentally retarded person into a so-called voluntary action. Undoubtedly, the 
issue arises most frequently with respect to hospital admissions and various forms of 
medical treatment. This paper, however, will concentrate on third-party consent to 
control sexual behavior. Emphasis is placed primarily on this subject, rather than 
others, because there have been finely developed statutory approaches, judicial 
decisions, and public concern. Experience with the regulation of consent in this 
area might then justify generalized conclusions on deprivation of other rights. 


FROM INVOLUNTARY INTERVENTION TO 
THIRD-PARTY CONSENT 


Legal analysis sometimes falls behind events, which may be the case with respect to 
government intervention in the lives of mentally retarded persons. In any case, the 
forms of government control and intervention have changed and become more 
sophisticated and appealing —and more subtle. So delicate has this process been that 
at times government action seems immune from ordinary application of constitu- 
tional protection. Enlightened government policy with respect to mental retardation 
and mental illness is illustrative of these tendencies. When government intervention 
took the primary form of institutionalization, particularly compulsory institutionali- 
zation, the ideals of due process developed over decades in the criminal law system 
(with modifications, to be sure) could be brought to bear in order to increase the 
protection of the mentally retarded individual against arbitrariness. But times have 
changed and the philosophy of care has changed as well. It is now in budgeting and 
program planning that critical decisions are made, individual rights are affected, and 
new strategies of governmentintervention are fashioned. And new delivery strategies, 
particularly community care and the normalization of the environment, require 
novel approaches in ascertaining the appropriate balance between the state and the 
individual. 

These new strategies are appealing; it is difficult to maintain a critical approach 
tothem. But one should remember that when the asylum was founded in the nineteenth 
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century as the answer to a major societal problem, delight in the approach obscured 
hazards. Today, as a result of enthusiasm which may be analogous, the community 
approach goes virtually unquestioned; the rhetoric of commitment is replaced with 
the rhetoric of encouragement; and voluntary family-centered approaches replace 
the cold hand of the state. 

When the modern state decides to intervene, as in sterilization and certain forms 
of treatment, justifications also change. Positive eugenics is no longer in vogue. 
But—because of immense competition over tax dollars —hereditary considerations 
have been replaced by fiscal and psychological ones. Although the fear of “three 
generations of imbeciles,” in Holmes’ infamous phrase, was sufficient to uphold the 
constitutionality of intervention to sterilize a half century ago, people now talk 
confidently about “good parenting” or breaking the vicious cycle of three generations 
of welfare clients. Beyond these justifications, there is an additional one, the primary 
subject of this paper. Through adroit statutory change, and through nonstatutory 
efforts to confer the power to consent on persons other than the individual directly 
affected, the always thin line between involuntary and voluntary action has virtually 
been erased. 

Ona formal level, there is a vast distance between the voluntary and the involun- 
tary in the law. Morally, ethically, and legally we separate and evaluate specially 
those interventions by the state carried out regardless of the consent of aftected 
persons. In criminal law, a test of the validity of a confession is whether it 
was “voluntarily” given; if so, the confession may be considered on the question 
of guilt. To search a home, in most circumstances, the police need pro sable 
cause and must obtain a warrant unless an appropriate person “consents” to the 
search. Consent is an issue in tort and in contract. All are familiar with the efforts 
of physicians to shield themselves from liability by having their patients sign 
“consent” forms prior to an operation. Involuntary commitment of the mentally 
impaired is constrained and regulated in every state by means wholly distinguish- 
able from voluntary admission to a hospital or treatment program. For an involun- 
tary patient, the statute may state a limit on the length of stay and provide a standard 
for admission and release; the law provides a set of procedural safeguards (including, 
usually, court review) before a lengthy involuntary detention can be sustained. None 
of these safeguards is provided if a patient can be characterized as “voluntary.” 

Consentand voluntariness, then, are critical concepts —enormous consequences 
flow from them. Despite their importance, surprisingly little is known about the 
mechanism of consent and the formsstates have utilized to delineate consent. Consent 
byaparent, legal guardian, or institution is terra incognita, but a survey of the statutes 
Suggests that third-party consent is a familiar form for shifting an activity from the 
involuntary to the voluntary category. Since the ability to categorize an action as 
voluntary rather than involuntary has critical implications, one might expect that 
there would be an acceptable analytical framework by which one could test state 
approaches to determinations of voluntariness. Unfortunately, no such analytical 
framework exists. 

To understand the role of the voluntariness issue with respect to control of 
sexual behavior, it is useful to take a short backward glance at the compulsory sterili- 
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zation statutes and how they have functioned as perceptions of a positive genetic 
approach have changed. There are now 29 states that have statutes permitting com- 
pulsory sterilization. A Pennsylvania governor vetoed the first American sterilization 
legislation, passed in 1905. In 1907, Indiana became the first state to adopt an involun- 
tary sterilization law.? The Association for Voluntary Sterilization reports that in the 
first half century of the operation of all state statues, approximately 60,000 people 
were compulsorily sterilized who were deemed a threat to themselves or to society, 
even though compulsory sterilization as a form of punishment was disfavored and 
declared unconstitutional as “cruel or unusual.” There have been intimations that 
a statute which compels sterilization because of a potential financial drain on society 
from impecunious wards might be a violation of the equal protection clause,4 but the 
power of the state to compel sterilization for therapeutic or preventive reasons has 
been upheld.> 

Today it is necessary to redirect attention to these laws and the motives behind 
them, in response to the new emphasis being placed on ending long-term institu- 
tionalization for mentally retarded persons, and opening to these individuals opportu- 
nities for more normal and productive community life. The motives persist for it is 
not self-evident that all who can live in the community and who are biologically 
capable of childbearingshould in fact become parents. For some few there are serious 
genetic risks of bearing sadly limited children; but genetic risks are not the primary, 
nor the most widespread, concern. Among mentally retarded citizens who will be 
living in sheltered settings that give sufficient support for work and life in the com- 
munity, it inevitably appears that some will lack social and emotional attributes 
that are considered optimal—or, for some, minimal—for childrearing. Many state 
laws give authority for compulsory sterilization based on assessments of either 
genetic or social incapacities.6 Compulsory sterilization authority is not invoked 
as often as it once was: Sparse statistical data suggests that the number of persons 
compulsorily sterilized annually has declined by half in the last 20 years. Nonethe- 
less, the continued existence of this legal framework may give the impression that 
American society has adequate genetic and social standards and sufficiently skilled 
personnel to predict in advance who among the population should not become 
parents—this impression is false. 


CONTROL OF SEXUAL BEHAVIOR 


Potential genetic or social incapacities for childrearing are not uniquely limited to 
mentally retarded individuals. State laws which single out the mentally retarded 
as specially unsuited for parenthood are derived more from community fear and 
prejudice than from any sensible view of the particular incapacities of mentally 


2H. 364, [1907] Ind. Acts ch. 215. wa 
3Mickle v. Henrichs, 262 F. 687 (D. Nev. 1918) (“cruel or unusual” under Nevada constitution). 
Contra, State v. Feilen, 70 Wash. 65, 126 P. 75 (1912). 

4 See Cook v. State, 9 Ore. App. 222, 495 P.2d 768 (1972). 

5 See Buck v. Bell, 274 U.S. 200 (1927); Cook v. State, 9 Ore. App. 222, 495 P.2d 768 (1972). 


8 See, e.g, UTAH Cope ANN. § 64-10-7 (1953). 
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retarded citizens as a group. Nor is this special vulnerability to restrictions on sex 
and childrearing limited to the mentally retarded. Such restrictions are placed on 
prison and mental hospital populations and on other persons who are stigmatized 
and isolated as deviants. These restrictions begin with a rigid insistence on housing 
these populations in single-sex institutions with no opportunity for heterosexual 
contacts. (Compare European practices of providing some female staff within 
prisons for males and in permitting conjugal relations for prisoners.)7 Indeed, about 
half of the state laws that authorize compulsory sterilization of mentally retarded 
persons have similar provisions for “hereditary criminals”; and virtually all state 
statutes apply both to the mentally retarded and to the mentally ill.8 

The stereotypes projected onto groups that are seen as deviant—the mentally 
retarded, the mentally ill, criminals—are also remarkably similar in their attribu- 
tion of sexual appetite and danger. The Supreme Court of Nebraska, in its 1968 
opinion upholding the constitutionality of the state’s compulsory sterilization law 
for institutionalized mental defectives, stated: “It is an established fact that 
mental deficiency accelerates sexual impulses and any tendencies toward crime to 
a harmful degree.”® This statement, which is not supported by empirical data, 
illustrates popular prejudice regarding the mentally retarded, the mentally ill, 
criminals, and other stigmatized groups. 

The prevalence of sexual imagery and fears regarding blacks in this country 
is a related phenomenon; the laws that forbade intermarriage among blacks and 
whites —rationalized by a potpourri of genetic and social arguments—have a 
kinship with restrictive laws applied to the mentally retarded. Indeed, one important 
attribute of slave status in this country (but, interestingly enough, not in the Latin 
American countries where slavery also flourished) was that slaves were forbidden 
to marry; familial ties between parent and child were disregarded as a matter of 
course.!° Mentally retarded citizens also suffer from the popular perception that 
they are less than human. They, like other stigmatized groups, become the target and 
repository of a cluster of fears that are felt to assault society’s “humanness” in 
general. Unabated sexual appetite ranks high among these fears. 

This special vulnerability of mentally retarded individuals as members of an 
irrationally feared and stigmatized group has important legal implications. It means 
that, as a group, they warrant particular protection against the operation of legisla- 
tion aimed at their sexual and childrearing behavior. Mentally retarded persons are, 
applying a legal analysis articulated by Chief Justice Stone in 1938, a “discrete and 
insular minorit[y]... [against whom prejudice] tends seriously to curtail the operation 
of those political processes ordinarily to be relied upon to protect minorities, and... 
[on whose behalf] a correspondingly more searching judicial inquiry [may be called 
for].”11 For blacks—another “discrete and insular minority”—the Supreme Court 


pee N. Morris & G. Hawkins, THE HONEST POLITICIAN’S GUIDE TO CRIME ConTROL 128-33 (1970). 
cee MENTALLY DISABLED AND THE Law ch. 6, at 183-97 (F. Lindman & D. Mclntyre eds. 
en Cavitt, 182 Neb. 712, 719, 157 N.W.2d 171, 177 (1968), appeal dismissed, 396 U.S. 996 

10See F. TANNENBAUM, SLAVE AND Cirizen 75-82 (1946). 

"United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1933). 


Nonconsensual Medical Procedures and the Right to Privacy 99 


has increasingly done battle since 1938, deriving its task in part from a revised and 
clearer historical understanding of the purposes of the fourteenth amendment and 
in part from the vision of the role of the courts in protecting minority rights articulated 
by Chief Justice Stone. In this pursuit, the Supreme Court has ruled unconstitutional 
state laws prohibiting marriage between blacks and other races (for a plaintiff named 
Loving).!2 This result was dictated by a prior series of Supreme Court holdings in- 
validating any form of state action that singled out blacks as a group for special 
derogatory treatment.!$ 

Asimilarly broad principle should be followed by the courts to protect mentally 
retarded citizens. Or, at the least, such citizens’ rights to sexual freedom should be 
judicially protected.!4 The special status of family and sexual conduct in this society 
has been acknowledged in various Supreme Court cases as involving fundamental 
rights “to marry, establish a home and bring up children,” the right to “privacy 
surrounding the marriage relationship,” 16 and “the right to satisfy [one’s] intellectual 
and emotional needs in the privacy of [one’s] own home.”!7 These familial and sexual 
freedoms are drastically infringed upon by laws providing for sterilization and by 
marriage prohibitions directed against the mentally retarded. 

Not all of the legislation, previously discussed imposes disabilities on all insti- 
tutionalized mentally retarded individuals as such; some laws require sterilization, 
forexample, only of persons whoare considered “not capable of performing the duties 
of parenthood.”!8 This standard—aithough it is no more precise than the standard 
which governs state interventions to redress child abuse or neglect in the general 
population—should be considered unconstitutionally vague as applied to a class 
composed exclusively of mentally retarded persons.1® Ability to distinguish between, 
let alone predict, good and bad parents is uncertain, and this society and its official- 
domare clearly moved by an irrational attitude regarding the sexuality of the mentally 
retarded. Officials share with most people in American society the incapacity to look 
at the retarded without irrational fear or pity. They are not able to regard them 
with sufficient clarity to permit sensible differentiation among them. Because the 
mentally retarded as a group are so readily victimized, because they are a vulner- 
able “discrete and insular minority,” compulsory intervention in their childbearing 
activities, which might be tolerable for the general population, is constitutionally 
intolerable when limited to this group alone. 

Justice Holmes’ famous—indeed, notorious—opinion for the Supreme Court 
in 1927, upholding a state compulsory sterilization law with the aphorism “three 
generations of imbeciles are enough,” 2 wrongly failed to appreciate the special role 

Loving v. Virginia, 388 U.S. 1 (1967). 
13The progenitor was Brown v. Board of Educ., 347 U.S. 483 (1954). 


M4 See Burt, Legal Restrictions on Sexual and Familial Relations of Mental Retardation: Old Laws, 
New Guises, in HUMAN SEXUALITY AND THE MENTALLY RETARDED 206 (F. de la Cruz & G. LaVeck 
eds. 1973). 

15Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (dictum). 

16Griswold v. Connecticut, 381 U.S. 479, 486 (1965). 

“Stanley v. Georgia, 394 U.S. 557, 565 (1969). 

8UraH Cope ANN. § 64-10-7 (1953). 

19See Burt, pp. 425-28,Chapter 14 of this volume. 

%Buck v. Bell, 274 U.S. 200, 207 (1927). 
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for the courts in protecting a vulnerable minority. A 1942 Supreme Court case, 
invalidating a state’s compulsory sterilization law for habitual criminals on the 
ground that it made irrational distinctions between criminals who should and those 
who should not be sterilized, suggests a different judicial attitude,2! but the Court 
has not yet seen fit to administer the coup de grace to compulsory sterilization laws.22 

There are, then, an aggregate of ills surrounding involuntary sterilization imposed 
by the state. The laws are based on unsound, unscientific views and have the poten- 
tial for being discriminatorily applied. But they have one attribute that might be a 
virtue, though its virtue is arguable. If the state is required to follow a stated statutory 
procedure to achieve its interventionist goal, certain side effects follow. It can be 
determined whether an individual has a right to a hearing before this particular form 
of intervention can take place. The courts can determine whether it is so serious a 
matter that there is a right to counsel. If the intervention is labeled as involuntary 
and a deprivation of basic human right, it may be that the state will have to demon- 
strate that there is no less restrictive alternative that will achieve the same purpose. 
Requiring an involuntary act to be so designated often provides a better grip on what 
is occurring, a recognition of the procedures that must be followed, a sharper record, 
ina sense, of the pattern of state intervention. 

Whatis true here is true elsewhere in state intervention in the lives of the mentally 
ill and the mentally retarded. The flood of substantive reform in the care of mentally 
ill and mentally retarded persons has naturally led to a decline in the quantity of pro- 
cedural safeguards. Such an approach may be defensible when the form of interven- 
tion itself is inherently less coercive. But in instances where it is indisputably clear 
that the intervention may be against the patient’s interests, it is hard to justify it in the 
name of enlightened practice. And that indisputable likelihood may characterize 
sterilization, drug experimentation, and commitment to state institutions. 

Yet, ascould be predicted, the compulsory sterilization statues have largely fallen 
into disuse. Government has substituted more palatable techniques to achieve much 
the same result. Fears about empowering the state to engage in a eugenics program 
have been as strong as fears about childbearing by the mentally ill, the habitual cri- 
minal, and the mentally retarded. In a sense, there has been a search for a way to 
achieve a wanted result more covertly, more legitimately, or under a less sordid 
banner. Here the issue of consent arises, but it arises as one of several categories of 
possibility. First, there is the likelihood that “voluntary,” or consensual, sterilization 
will become increasingly frequent. This is evident currently with sterilization being 
used as a prerequisite for deinstitutionalization. Second, it is possible that improved 
contraceptive counseling, including involuntary contraception, will be used to re- 
place compulsory sterilization. And, in connection with improved contraception, 
reliance on therapeutic abortions may become more frequent. Finally, it is possible 
that public concern about the “parenting” qualities of the mentally retarded can 
be assimilated into general statutory enforcement powers concerning neglected 
children. 

21 Skinner v. Oklahoma, 316 U.S. 535 (1942). 
22The Supreme Court agreed to review the Nebraska decision in In re Cavitt, 157 N.W.2d 171 
(1968), but before the Court heard argument the Nebraska legislature repealed its compulsory 


sterilization statute. Act of April 11, 1969, ch. 825, § 1 [1969] Neb. Laws 3132; 393 U.S. 
1078 (1969); 396 U.S. 996 (1970). ee en 
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CONSENT AND THE ROLE OF THE INDIVIDUAL 


With the advance of community care, there is increased pressure to restrict mentally 
retarded personsin their right to procreate, and the restriction is increasingly through 
the use of sterilization by consent. It is here that the need for an analytical framework 
becomes paramount. There are degrees of retardation, degrees of understanding, 
and degrees of consent. At some point on the spectrum, the consent that is being 
considered cannot come from the person himself. Yet, it is quite clear, through the 
device of committees or guardians or through a recognition of the status of the parent, 
that “consent” is being obtained and sterilizations are being performed which do 
not comply with the regulations governing “involuntary” sterilizations. Some indi- 
cation of the role that statutes perform in the development of the substitute consent 
idea may suggest the complexity of the issue. 

In some states, the mentally retarded person must be consulted before a 
“voluntary” sterilization occurs. Here, questions arise that naturally lead to the issue 
of third-party consent. It is one thing to require the patient's consent; it is another to 
regard it as sufficient. It must be acknowledged that there will be a class of cases, 
perhaps a large class, wherein the consent of the retarded individual will not meet 
minimum standards of knowing consent. There are statutes that take each position, 
and they should be differentiated from statutes that render the wishes of the third 
person controlling regardless of the consent of the patient. 

Under the California statute,?3 for example, consent is manifested in the follow- 
ing manner. When the superintendent decides that an institutionalized mentally 
retarded person can benefit from sterilization, he must notify the patient and other 
specified persons. If no objection is returned within 30 days, the patient is deemed to 
have consented. It appears from the statute that normally the written consent of the 
patient suffices if there is no written objection. The Maine statute requires, when a 
Sterilizing operation is indicated, that the physician recommend to the target indi- 
vidual the advisability and necessity of the operation. At the outset, the patient himself 
may give written consent, but if the hospital seeks to proceed on the basis of this 
consent, acouncil of two doctors must be assembled to determine whether the person 
is “mentally capable of giving his consent.”24 In Michigan, the state can proceed to 
perform a sterilization when responsible officials have obtained the consent of a 
“defective person . . . of the age of 16 years or more and not otherwise incapable 
of giving consent,” together with the consent of a guardian and near relative.” 

Other statutes seem to suggest that a voluntary operation can occur without 
Prior consultation with the patient. A Minnesota statute, for example, provides that 
the commissioner of public welfare may authorize a sterilization operation “with 
the written consent of the spouse or nearest kin” of the patient. The Connecticut 
Statute similarly relies wholly on the responsible next of kin or guardian of the person 


ICAL. WELF. & Inst. CODE § 7254 (1972). 
AME. Rev. STAT. ANN. tit. 34, § 2461 (1964). f 
25Micu. Comp, Laws § 720.304 (1970). Cf. In re Eugene Weberlist, 79 Misc. 2d 753 (Sup. Ct. N.Y. 1974). 
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involved.?6 State statutes of this class usually place the burden on third parties to 
object to a state recommendation that sterilization take place or to initiate a request 
for sterilization or to “consent” to the operation. These third-party statutes are of 
various kinds. Minnesota serves as one pole since in that state the commissioner of 
public welfare serves as the legal guardian for institutionalized retarded persons.27 
Since he is the guardian, he may provide the exclusive consent where there is no 
spouse or near relative. In other states, a guardian ad litem must be appointed to 
provide specific consent to the Operation. In some states, the objection of the third 
person (guardian or relative) is conclusive. In others, objection by third parties is 
only a factor to be considered by the board of the hospital and, later, by the court. 

Legal authority to make such choices on behalf of mentally retarded persons 
appears available in the guardianship laws in all states, which authorize the appoint- 
ment of custodians for, among others, mentally deficient persons who are not institu- 
tionalized but are nonetheless regarded as incompetent to handle some portion or 
all of their affairs.28 The potential for abuse of these guardianship laws is clear. A 
case recently decided by the Kentucky Supreme Court should serve as a warning. 
In Strunk v. Strunk, the court authorized the appointment of the mother as guardian 
of a 27-year-old institutionalized retarded person in order to permit her to consent, 
on his behalf, to remove one of his kidneys to donate to his otherwise doomed but 
intellectually normal older brother. The court did not seem troubled by the mother’s 
necessarily ambivalent role in making this decision for her retarded son, nor by the 
value system (normal persons are “worth” more than retarded people) the ruling may 
reflect. 

An early opinion of the Michigan attorney general holds that parental consent 
to a sertilization operation is null and void because “the right to possess and retain 
the powerof pro-creation is second only to life itself among the rights . . . guaranteed 
by the Federal Constitution. It isa right that is personal to the child and is not merged 
with the right of control by the parent over the person of the child. . , ,”30 

How can it be determined in what circumstances a parent or guardian third 
party should be permitted to consent in the sense of taking the place of the individ- 
ual? What are the factors to be considered?3! 


31When a person is committed involuntarily to an institution or where, as in Minnesota, the com- 
missioner of public welfare is the legal guardian of persons adjudicated as retarded under the 
relevant state statute, the state itself may prescribe certain treatment forms without obtaining 
consent from the patient or a third party. Where there is a state sterilization law, the procedure 
provided is undoubtedly the exclusive route by which a sterilization operation can be performed. 
But where a state has no such law and the institution considers the operation therapeutic, it is 
Possible that the state can proceed without obtaining further consent. Sterilization aside, there 


necessary and proper for the patients’ best welfare, without first obtaining written permission for 
such treatment from such patients, their friends, relatives, guardians or other persons who may be 
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One answer may be that “consent” should never be characterized as the justifica- 
tion for an operation when the individual involved has not provided informed consent 
or has been determined to be incompetent to consent.3? But this answer may be too 
rigid. In Strunk, for example, there was evidence that the kidney transplant was a 
very low-risk surgical procedure for the donor and, as noted, essential for preserving 
the life of the recipient. Does it truly serve important social purposes to bar conclu- 
sively the incompetent donor from exercising the right that the “normal” population 
prizes as an ethical imperative—to give of one’s self in order to help others? The right 
to elect sterilization is equally prized by many, and the Supreme Court’s recent 
abortion decision would appear to give constitutional dimension to this or an analo- 


legally entitled to give such consent on behalf of such patients. ...” 1947-48 Pa. Op. ATT'Y GEN. 
120, 135 (1948), 64 Pa. D. & C. 14, 35 (1948). The Pennsylvania opinion may be qualified, how- 
ever, since the department has now advised mental health facilities that electroshock treatments 
are no longer recognized as “routine.” 

The Wisconsin approach is more cautious. Given the “drastic nature of prefrontal lobotomy or 
psychosurgery, its permanent effects, as well as the fairly high mortality rates accompanying or 
following the procedure, and the rather limited percentage of cases resulting in improvement, [the 
attorney general has] ... most strongly urg|ed] obtaining the consent of near relatives or guardians 
wherever possible. ...” The opinion, however, continued to state that, “We wish to make it clear 
that this conclusion is in the nature of advice as to policy, and that as to the law relating general- 
ly to the care and treatment of insane persons in state institutions we subscribe to the view... 
that in the absence of express statutory provision the care and treatment of inmates in state 
mental institutions must be discretionary in the duly appointed officers of the institutions.” 37 
Wisc. Op. Arr’y Gen. 502, 510-11 (1948), reprinted in F. Mitter, R. Dawson, G. Pix & R. PARNAS, 
CRIMINAL JUSTICE ADMINISTRATION AND RELATED Processes 1664-68 (1971). 

The California statute is odd and difficult to interpret on this issue. Section 7518 of the Welfare 
and Institutions Code provides that “the medical director of a state hospital with programs for 
developmentally disabled patients . . . may give consent to medical, dental, and surgical treatment 
of a minor developmentally disabled patient of the hospital and provide for such treatment to be 
given to the patient.” The statute makes the director’s consent binding if the patient's parent, 
guardian, or conservator does not respond within a reasonable time to a request for the granting 
or denying of consent. And the statute is silent as to the effect of a parental explicit refusal to 
consent. 

California legislation for the mentally ill also provides an interesting technique for the distri- 
bution of authority to consent. When the Lanterman Petris Short Act was passed in 1969, it 
included a section or rights to patients. CAL. WELF. & Inst. CODE § 5325 (1972). This section 
gave each patient the right to refuse lobotomies. The statute, however, indicated that when the 
medical director of an institution could give good cause, the rights of patients designated in the 
statute could be overridden. CAL. WELF. & Inst. Cope § 5326 (1972). In 1973, the legislature. 
amended the relevant section to make the patient's determination on this treatment modality 
conclusive. Ch. 959, 1973 Reg. Sess. (West's Cal. Legislative Service). 

®The debate over the testing of drugs in children may provide some guidance on the issue of 
third-party consent. Address by Dr. I. Ladimer, Problems of Drug Evaluation in Infants and 
Children 21-22, 58th Ross Conference on Pediatric Research, May 5-7, 1968 (available in pamphlet 
from Ross Laboratories, Columbus, Ohio): 

The First National Conference on the Legal Environment of Medical Sciences held nine 
years ago sought to anticipate and meet many of these ethical problems. In particular, wrest- 
ling with the first and most compelling precept of the Nuremberg Code, “The voluntary consent 
of the human subject is absolutely essential,” the working committee adopted this addition: 

For those not capable of personal consent, permission of the parent or guardian is accept- 
able, provided: 

1. The immediate and future welfare of the subject is not threatened in the light of established 
knowledge and provided the procedures are such that consent of a competent subject, under 
similar circumstances, could be readily presumed. 

2. The subject or guardians are not subjected to economic sacrifice. 

3. There is reasonable hope that such studies will contribute information of importance. 

4. The applicability of these criteria be subject to review by a responsible and scientifically 
competent review body, not including the investigator. 

The Nuremberg Code, the recognized father of the many current codes and guides, also 
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gous attitude.33 It would thus be troubling, both in practice and in constitutional 
doctrine, for the state to identify some class of people who are “not competent” to 
make choices that the Constitution guarantees to others. 

The state thus appears constrained by two competing commands regarding 
sterilization. It must scrupulously respect individual consent, but it must give ade- 
quate scope for individual choice to be expressed and to prevail. Third-party consent 
can have some role in charting a line between these commands, to help those who 
clearly need help in choosing. But no matter how scrupulously the required safe- 
guards are applied, no person can ever stand wholly in another's place. Third-party 
consent will always be something of a fiction, will always be somewhat arbitrary, and 
thus must always be narrowly circumscribed. 

The first line of defense against the dangers of this fiction is to forbid third-party 
consent to sterilization on behalf of full-time residents in state institutions. The 
reasons that lead to the rejection of state-commanded involuntary sterilization of 
institutionalized persons apply equally here. The weight of state coercion is too 
easily concealed behind a parent’s choice to sterilize the institutionalized child. 
The documented practice of parents’ admitting their children to Willowbrook 
State School in New York demonstrates that consent to a potentially harmful 
course of drug experimentation may be accepted by parents as the price for com- 
mitting their children to state institutions. Furthermore, the deep-seated social 
prejudice against the mentally retarded—which supports the argument that they 
are a “suspect class” requiring protection against state-ordered sterilization—is 
often equally and even more passionately felt by parents of these children. 

The general legal rule that parents may dictate their children’s medical treat- 
ment is made tolerable by most parents’ identification with their children and by 
powerful social attitudes against abuse of children. But for retarded children, and 
most particularly for those who are institutionalized, both of these constraints are 
often seriously eroded. 


included the principle of consent based on free choice without coercion or duress which must 

be understood as applying to all types of consent. It did not however refer to “benefit” as such, 

but to fruitful results for society, and humanitarian importance, apparently considering that the 
subject or his representative would determine what significance to place on participation. The 

Declaration of Helsinki, which is endorsed by the A.M.A. and the pediatric societies, distin- 

guishes between clinical research combined with professional care and non-therapeutic clinical 

research. I have never been convinced that this distinction is meaningful. The Public Health 

Service, guided by Helsinki, requires review bodies to evaluate among other things the “risks 

and potential medical benefits of the investigation,” without defining these terms. 

The American Medical Association, in adopting the Helsinki Code in 1966 added Ethical 
Guidelines for Clinical Investigation, which require consent in both therapeutic and non- 
therapeutic categories, except where deemed detrimental to therapy, in which case information 
withheld from the patient shall be disclosed to a responsible relative or friend where possible. 

As to children the A.M.A. guidelines say minors or mentally incompetent persons may be used 
as subjects only if: 

1. ote nature of the investigation is such that mentaliy competent adults would not be suitable 
subjects. 

2. Consent, in writing, is given by a legally authorized representative of the subject under cir- 
cumstances in which an informed and prudent adult would reasonably be expected to volunteer 
himself or his child as a subject. 

33Roe v. Wade, 410 U.S. 113 (1973). 
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A different line of defense to protect the retarded from sterilization might be 
considered. The question must be asked: Why should sterilization be permitted for 
any person—institutionalized or not—at parental direction? The availability of less 
drastic birth control techniques would suggest that individual autonomy regarding 
sterilization would be best protected by forcing postponement of this irreversible 
decision until the socially sanctioned “age of discretion” is reached, and only at that 
age might distinctions between “competent” and “incompetent” individual decision 
makers be drawn. By this standard, the unique character of sterilization as a bodily 
intrusion is highlighted—its irreversibility, its general inadvisability except as a last 
resort, its compelling psychological significance. Recent allegations that state 
officers coerced a welfare mother into consenting to her daughter's sterilization 
suggest an added social reality that would dictate protecting children by conclusively 
banning sterilization of them. 


CONTRACEPTION AND ABORTION 


One alternative that has enormous appeal is to replace the cumbersome and 
taboo-laden practice of sterilization with an emphasis on systematic contraception. 
There is hope in some quarters that there will soon be approved a contraceptive (an 
injection for example) that will not rely on patient management. But zeal for techno- 
logy has a way of converting counseling and encouragement to something more. A 
practice that is a virtue when elected may not remain so when compelled. The 
problem of voluntariness in contraception programs is no easier than the problem 
of voluntariness in sterilization. There are, of course, striking differences: contracep- 
tion is not so drastic; it is reversible; it bears no stigma; it is being increasingly ac- 
cepted and selected by the general population. But these reasons explain only why 
compulsory contraception is more palatable than compulsory sterilization; they 
do not prove that itis acceptable. Here, the problem of category rises again. In styling 
the reasons why mentally retarded persons are subject to a particular kind of involun- 
tary treatment, reasons may be stated which apply to most of the population. Fiscal 
irresponsibility and “bad parenting” are reasons to choose contraception. They may 
not be reasons to mandate it or to mandate it for a stigmatized class such as mentally 
retarded persons. Involuntary (or semivoluntary) contraception will be used increas- 
ingly in the next decade as pharmacological advances are made and as emphasis on 
community placement of the mentally retarded grows. The trend must be viewed 
cautiously and with trepidation, both because of danger to the individual rights of 
mentally retarded citizens and because involuntary contraception creates bad 
precedents. 

Involuntary or semivoluntary abortions present more difficult questions. The 
Supreme Court decision in Roe v. Wade®> might have been heralded as a great 
victory for the right of a woman to decide whether to bring a child to term. How- 


34Cox v. Stanton, 381 F. Supp. 349 (E.D.N.C. 1974). See also Relf v. Weinberger, 372 F. Supp. 1196 
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ever, it would be a strained extension that would consider that physicians or guard- 
ians or parents have the right to make this decision for a minor or ward. Minor 
children in many jurisdictions have the right, without parental consent, to obtain 
an abortion. But it is doubtful that there is a single jurisdiction in which a hospital 
would permitan abortion atthe parent's wish and over the objection of anon-retarded 
child. Yet, though the ethical problems in abortion are greater (depending on one’s 
definition of the status of the fetus) than in contraception, it is likely that the involun- 
tary abortion will become increasingly common for persons who are mentally re- 
tarded, who formerly would have been institutionalized or sterilized, and who are 
now in the community. 


CHILD NEGLECT STATUTES 


A final less restrictive approach to the issues presented by sterilization and its alterna- 
tives involves child neglect statutes. Almost every state statute is broad enough to 
authorize compulsory removal of a child from a parent who, because of mental 
deficiency, is regarded as incapable of childrearing. The Minnesota child née zlect 
statute, for example, authorizes the state to take custody of any child “whose... 
condition, environment or associations are such as to be injurious or dangerous to 
himself or others.”36 Inevitably, the fears and prejudices that stigmatize mentally 
retarded persons intrude on the judgment of courts and social agencies who apply 
these statutes. Open-ended statutes are invitations to abuse, abuse particularly of 
the mentally retarded. Numerous procedural guarantees — such as the right to 
counsel and the opportunity to rebut all adverse evidence — should be provided to 
all parents, including mentally retarded parents, who are subjects of child abuse or 
neglect proceedings. Still, it is doubtful that statutory standards for state interven- 
tion can be so narrowly defined as to eliminate the possibility of misuse, without 
inappropriately withholding the possibility of state intervention to help children in 
serious jeopardy from their parents.37 The prophylactic principle that led to the 
argument that, for example, the compulsory sterilization laws should be overturned 
cannot properly be applied to invalidate the child abuse and neglect laws. The 
Opportunity for victimizing the mentally retarded parent in the application of child 
abuse and neglect laws will probably, and regrettably, remain a reality. 

This special vulnerability creates an obligation of defense on the part of those 
planning new modes of introducing mentally retarded persons into community life— 
by family planning, contraceptive counseling, and special plans for intensive child- 
rearing services in heterosexual sheltered community living. These special child- 
rearing programs may be more urgently required than similar programs for parents 
in the “normal” population who suffer childrearing disabilities. The label of mental 


Minn. Stat. ANN. § 260.015 (Supp. 1973). See also Paulsen, The Legal Framework for Child 
Protection, 66 Corum. L. REV. 679, 693-94 (1964). 

See Burt, Forcing Protection on Children and Their Parents: The Impact of Wyman v. James, 
69 Mica. L. Rev. 1259 (1971). 
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retardation threatens loss to all who bear it. Childrearing programs are needed to 
protect them, as much as to protect those among the retarded population about 
whom there would be a very high degree of agreement that they are incapable 
parents. 

Current thinking is not far removed, in time or in ideology, from Justice Holmes 
and Buck v. Bell. Society is now too sophisticated to talk eugenics, at least aloud; 
the language of fiscal responsibility and “parenting environment” has a more appeal- 
ing cast then talk about “wards of the state” and menaces to society. But whatever 
the rhetoric, there is little need now, and there will be less in the future, to resort 
to compulsory sterilization. More modern and more acceptable interventions, con- 
traception and abortion, will take its place. But it must be realized that larger issues 
are at stake, involving the permissible intervention of society to restrict or encourage 
childbearing. For Justice Holmes, the principle that supported compulsory vaccina- 
tion supported the salpingectomy. It is not yet clear what the new-found principle 
of compulsory contraception of the mentally retarded will support. 


TECHNIQUES FOR SELECTING THE THIRD-PARTY 
CONSENTER 


Another critical element to be considered in regulating third-party consent to justify 
state-sanctioned intervention is the means for choosing the third party. For some 
“incompetents,” namely, children, the law accepts parental consent for a vast range 
of interventions with virtually no external accountability —either before or after 
the decision. The law has embraced the notion that parents are more than adequately 
dedicated to their child’s interest to exercise this power. But, as with the theory of 
the juvenile court, it is now patently clear that this view has little to recommend it 
in many important matters, and it serves little purpose except to obfuscate analysis. 
For mentally retarded children, for example, some people cling to the hope that 
parents can adequately act as surrogates for their children, though this hope is often 
scarcely warranted. 

Aside from parents, the standard conservator is likely to be no different from 
the state itself. In Los Angeles, the public conservator is a huge bureaucracy, like 
other helping agencies. To say that, is not to say that it is bad, it is merely to 
acknowledge that third-party consent by an institutional conservator is virtually the 
same as involuntary intervention by the state. There is no indication that when the 
state prescribes commitment or sterilization it uses different standards from those 
an institutional conservator uses. 

Yet, for all their potential abuses, it is clear that reliance on parents or on 
ordinary state bureaucracies to give consent for “incompetents” is sometimes appro- 
priate. Propriety depends, it seems, on what is proposed, to whom, and where. Thus, 
for example, for children tonsillectomy might be at parental discretion, sterilization 
banned in any circumstance (where intended solely as birth control), and participa- 
tion in drug experimentation at parental discretion only for children not residing 
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in state institutions. And, for institutionalized children or for chronological but 
“retarded” adults new mechanisms must be created to provide adequate third-party 
consent for a wide range of interventions. For these persons, in these matters, parents 
are not reliable protectors; their personal involvement too readily obscures the 
proper perspective for their child. Similarly, the programmatic commitments of 
operating staff may mislead them and their charges. New arrangements are needed — 
in effect, agencies like public defenders, adequately staffed and trained to see the 
matter as closely as possible as an alter ego for the consented party. It is more 
comfortable, and less costly, to pretend that parents or current state employees 
can be trusted to act on behalf of their dependents in all the matters we have been 
discussing, but this is pretense, 

A different question is presented in asking whether parents should be permitted 
to block an intervention even though they are empowered unilaterally to consent 
to it. Symmetry should not be seen as a requisite aesthetic standard in the develop- 
ment of legal rules. Just as there are good reasons to preclude parents from consent- 
ing unilaterally, there may be good reason to provide family and guardian with a 
substantial say if they wish to object to a particular operation. One might argue 
that a parental objection to an operation should have more weight than parental 
consent. The parent may be expressing a religious or philosophical view that is 
important to the family and to each member of it. The objection should be per- 
suasive, though not conclusive. 

On the issue of an appropriate tribunal, the resolution is still more confused. 
What is wanted is a panel that has no conflict of interest and that can separate the 
question of the desirability of the operation from the question of the capacity of 
the person to consent (as is stated in the Maine statute). The inappropriateness of 
involuntary sterilization, after all, is partly a consequence of the inappropriateness 
of any decision-making process which forces persons to make decisions incapable 
of ethical resolution.38 


THIRD-PARTY CONSENT: SOME CONCLUSIONS 


Control of sexual behavior is not the most pressing issue involving third-party consent 
for mentally retarded persons. Medical decisions relating to the giving or with- 
holding of treatment, the form of treatment decided upon, drug experimentation, 


88 After this paper was written, the Alabama federal courts took action to regulate sterilization for 
residents of the state institution for retarded persons. First, a three-judge court ruled unconstitu- 
tional the state compulsory sterilization law. (Wyatt v. Aderholt, 368 F. Supp. 1383 (M.D. Ala. 
1974).) Then, after remand, Judge Frank Johnson entered an order governing the availability of 
“consensual” sterilization in the institution. (368 F. Supp. 1383 (M.D. Ala. 1974).) The order 
specifies that no institutional resident under the age of 21 may be sterilized “except in cases of 
medical necessity’—that is, excluding sterilization solely for birth control purposes—and that 
adult residents may be sterilized only with their consent and with the protection of extensive 
review in forums both within and outside the institution. This order sensitively attends to the 
competing considerations adumbrated throughout this paper; it is reproduced in full as an appen- 
dix to the paper. See also Wyatt v. Aderholt, 503 F.2d 1035 (Sth Cir. 1974), 
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and admission to hospitals raise problems that are more significant. Some aspects 
of the analysis of third-party consent in the sterilization issue can be applied to 
certain of these other issues. 

The outstanding aspect of third-party consent is that it usually includes the 
hazards of involuntary state interventions without the cluster of safeguards that 
have been developed where state action, pure and simple, is found. Our prediction 
(not an empirically demonstrated conclusion) is that the move toward third-party 
consent will be seen to cover transactions that would once have involved pure state 
intervention. In circumstances which are among the most outrageous, a third-party 
can consent to an action that is forbidden when the state acts with proper procedural 
safeguards. Third-party consent may have been an attempt to humanize and render 
more informal and more individual a system that seemed rigid and unyielding, but 
in the course of development, the technique fostered unreviewable state interven- 
tion. Resort to third-party consent has, finally, become a way to avoid the analysis 
which follows from the requirement that government seek the least restrictive 
alternative. 

Third-party consent to drug experimentation is not adequate when the experi- 
ment is not designed to benefit the patient as an individual. There is fear enough 
that disadvantaged populations such as the institutionalized mentally retarded are 
singled out for drug experimentation. Providing the opportunity for third-party 
consent makes it more likely that noncompetent groups will be increasingly the 
subject of such tests. If testing must take place, it should be according to ethical 
standards that are nondiscriminatory both in form and in application. Admission 
and status in hospitals also pose interesting issues. There is no suitable way to 
differentiate between third-party consent admissions and involuntary admissions 
unless it can be confidently assumed that the third-party is a fit and conflict-free 
surrogate for the patient. If one were able to design sucha precise level of procedural 
safeguard, it would be possible to say that consent to involuntary admission is 
adequate when the third-party is harmoniously identified with the patient’s best 
interests.39 Even then, patients admitted under third-party consent should not have 
fewer review rights than persons who are involuntarily committed. It is an irony 
of the present system that persons “voluntarily” committed by a guardian or conser- 
vator may never have judicial review of their custody, whereas “involuntary” patients 
may even have limits on the length of their stay. Individuals admitted on fictional 
consent are “twice cursed.” There is neither the assumed personal control over 
release and treatment that is the basis for regular voluntary status nor the growing 
set of protections for those involuntarily detained. Nothing in their status justifies 
this discrimination. 

This is not to suggest that there is no room for third-party authorization of state 
intervention in the lives of persons who are mentally ill or mentally retarded. What 
is being suggested, rather, is that the identity of persons so authorized, the process 


89Of course, this analysis presupposes that there are safeguards surrounding the involuntary admis- 
sions process. We appreciate that there is something formal about this analysis in that procedural 
standards in many jurisdictions are either inadequately developed or imperfectly administered. Tt 
is, however, most likely that third-party consent techniques are used most frequently in those 
states where involuntary admissions are the most difficult to obtain. 


110 The Mentally Retarded Citizen and the Law 


by which they come to have such power, and restrictions on the choices open to 
them must be closely analyzed. At present, third-party consent is a burgeoning fail- 
safe, to be resorted to more and more frequently as other routes to state interven- 
tion become difficult to follow. But current justifications for the practice suggest 
that there will be more and more attacks upon it in the future. Courts must begin to 
wonder who a guardian is, and how he is selected, and from where come his powers 
to deprive citizens of life and liberty. 


Appendix 


Court Order (January 8, 1974) Setting Standards to Govern 
Sterilization of Institutional Residents 
WYATT V. ADERHOLT, 368 F. Supp. 1383 (M.D. Ala. 1974) 


On DECEMBER 20, 1973, the three-judge court in Wyatt v. Aderholt declared that 
Tit. 45, § 243, Code of Alabama, is unconstitutional. As a consequence of that action, 
the three-judge feature of the case is now complete and that court has been dissolved. 
However, since it appears that sterilization continues to be performed in certain 
instances by the state health authorities, it is necessary that this Court promulgate 
adequate standards and procedural safeguards to insure that all future sterilizations 
be performed only where the full panoply of constitutional protections has been 
accorded to the individuals involved. Accordingly, it is ORDERED that the follow- 
ing standards be and they are hereby adopted and ordered implemented from this 
date for the sterilization of mentally retarded residents of the state retardation 
facilities: 


1. (a) “Sterilization,” as used in these standards, means any medical or surgical 
Operation or procedure which results in a patient’s permanent inability to 
reproduce. 


(b) A determination that a proposed sterilization is in the best interest of a 
resident, as referred to in these standards, must include a determination that 
no temporary measure for birth control or contraception will adequately meet 
the needs of such resident, and shall not be made on the basis of institutional 
convenience or purely administrative considerations. 


2. No resident who has not attained the chronological age of 21 years shall be 
sterilized except in cases of medical necessity as determined in accordance with 
the procedures set forth below. No other resident shall be sterilized except in 
accordance with procedures set forth below. 


3. No resident shall be sterilized unless such resident has consented in writing to 
such sterilization. Except as set forth below, such consent must be informed, 
in that it is (a) based upon an understanding of the nature and consequences of 
sterilization, (b) given by a person competent to make such a decision, and 
(c) wholly voluntary and free from any coercion, express or implied. It shall be 
the responsibility of the Director of the Partlow State School (with the assistance 


4. 
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of employees or officials designated by him) to provide the resident with 
complete information concerning the nature and consequences of sterilization, 
to assist the resident in comprehending such information, and to identify any 
barriers to such comprehension. 


The Director shall prepare a report evaluating the resident’s understanding of 
the proposed sterilization and describing the steps taken to inform the resident 
of the nature and consequences of sterilization. If the resident has been deter- 
mined by a court of competent jurisdiction to be legally incompetent, or if the 
Director cannot certify without reservation that the resident understands the 
nature and consequences of sterilization, the sterilization shall not be per- 
formed unless (a) the Director sets forth reasonable grounds for believing that 
such sterilization is in the best interest of the resident; (b) the Review Com- 
mittee described below approves such sterilization; and (c) it is determined by 
a court of competent jurisdiction that such sterilization is in the best interest 
of the resident. 


No sterilization shall be performed without the prior approval of a Review Com- 
mittee formed in accordance with this paragraph. The Review Committee shall 
consist of five members, and shall be selected by the Partlow Human Rights 
Committee and approved by the Court. The members shall be so selected that 
the Committee will be competent to deal with the medical, legal, social and 
ethical issues involved in sterilization; to this end, at least one member shall be 
a licensed physician, at least one shall be a licensed attorney, at least two shall 
be women, at least two shall be minority group members, and at least one shall be 
a resident of the Partlow State School (the foregoing categories are not mutually 
exclusive). No member shall be an officer, employee, or agent of the Partlow 
State School, nor may any member be otherwise involved in the proposed 
sterilization. 

Any fees or costs incurred by reason of services performed by the Review 
Committee, including reasonable fees for the physician and the attorney, shall 
be paid by the Alabama Department of Mental Health upon a certification of 
reasonableness by the Partlow Human Rights Committee. 

Prior to approving the proposed sterilization of any resident, the Review Com- 
mittee shall: 

(a) Review appropriate medical, social, and psychological information con- 
cerning the resident, including the report of the Director prepared pursuant to 
paragraph 4; 

(b) Interview the resident to be sterilized; 

(c) Interview concerned individuals, relatives, and others who in its judgment 
will contribute pertinent information; 

(d) Determine whether the resident has given his or her informed consent to 
the sterilization, or, if the resident is legally incompetent or the Director cannot 
certify without reservation that the resident understands the nature and con- 
sequences of sterilization, whether the resident has formed, without coercion, 
a genuine desire to be sterilized. In making such determination, the Review 
Committee shall take into consideration, inter alia, the report prepared by the 
Director pursuant to paragraph 4 and the interview required by paragraph 6(b). 
(e) Determine whether the proposed sterilization is in the best interest of the 
resident. 

If the Review Committee does not reach an affirmative determination as 
to the matters set forth in paragraphs 6(d) anc (e), it shall not approve the 
proposed sterilization. Any doubts as to such matters shall be resolved against 
Proceeding with sterilization. 
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7. Residents shall be represented throughout all the procedures described above by 
legal counsel appointed by the Review Committee from a list of such counsel 
drawn up by the Partlow Human Rights Committee and approved by the Court. 
Such counsel shall, inter alia, ensure that all considerations militating against 
the proposed sterilization have been adequately explored and resolved. No such 
counsel shall be an officer, employee, or agent of the Partlow State School, nor 
may such counsel be otherwise involved in the proposed sterilization. 


8. The Review Committee shall maintain written records of its determinations and 
the reasons therefore, with supporting documentation. Such records shall be 
available for examination by the Partlow Human Rights Committee, the Court, 
and counsel of record in this cause. The Review Committee shall report in writing 
at least monthly to the Human Rights Committee, the Court, and counsel of 
record in this cause as to the number and nature of sterilizations approved and 
disapproved, the procedures employed in approving or disapproving such 
sterilizations, the reason for determining that such sterilizations were in the 
best interest of the residents involved, the number and nature of proposed 
sterilizations referred to courts of competent jurisdiction, and all other relevant 
information. The identity of residents sterilized or to be sterilized shall not be 
disclosed in such reports. 


9. Thereshallbenocoercion in any form with regard to sterilization of any resident. 
Consent to sterilization shall not be made a condition for receiving any form of 
public assistance, nor may it be a prerequisite for any other health or social 
service, or for admission to or release from the Partlow State School. Any 
individual having knowledge of coercion of any resident with regard to steriliza- 
tion shall immediately bring such matter to the attention of the Partlow Human 
Rights Committee, the Court, or counsel of record in this cause. 

It is further ordered that the defendants, their agents, employees and those 
acting in concert with them be and each is hereby enjoined from failing to imple- 
ment the standards hereinabove set out for the sterilization of mentally retarded 
residents of the Alabama retardation facilities. 

Done, this the 8th day of January, 1974. 


Reaction Comment 


KAREN LEBACQZ 


THE REAL CONCERN here is well expressed by Price and Burt when they talk 
about erasure of the line between voluntary and involuntary intervention. Are we 
performing unwanted and perhaps unwarranted operations or medical interven- 
tions through subterfuge? Do we get away with things by calling them voluntary, 
because of third-party consent, when they would be illegal if considered involuntary 
procedures? 

There is increasing pressure today to move mentally retarded persons out of 
institutions and into the community. This trend may be accompanied by an exacer- 
bation of our fears of their sexual activities—fears that are fed by myths and 
stereotypes to which we all have subscribed at some time. These fears produce 
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pressure to exercise control over the sexual activity of mentally retarded persons. 
In response to this pressure, will new forms of control be invented? Where we used 
to perform inyoluntary sterilizations, which had to be justified as such, will we now 
move to pseudovoluntary sterilization, or possibly pseudovoluntary contraception, 
all “justified” through third-party consent? 

Since I am nota lawyer, I cannot respond to all of the legal subtleties involved in 
questions such as informed consent and procedural safeguards. But I do support 
the concerns that are expressed here, especially with regard to our fears of the 
mentally retarded person’s sexuality and the probability that this society will move 
toward more subtle and insidious forms of control of persons who are mentally 
retarded. 

Let me put these concerns in a somewhat broader context. First, the mentally 
retarded person has a right not to be subjected to unwanted and unwarranted medical 
intervention under the guise of voluntary consent by a third party, under the guise 
of medical care, or under any other guise. 

Second, mentally retarded citizens should be guaranteed medical care where 
medical care is both needed and wanted. For example, an infant born with Down's 
syndrome who needs a life-saving operation has a right to the care which will save 
his life— even if his parents decide they do not want a child who is mentally 
retarded and therefore refuse to give permission for the operation. A physician 
responding to such a situation at Johns Hopkins Hospital was quoted as saying, “A 
different standard is used for mentally retarded babies. . .. It’s a part of the American 
ethic.” These cases are not unusual. One physician has gone on record as saying that 
in his opinion parents of children with Down’s syndrome (mongolism) have the legal 
right to decide if their child should live or die (please note: not all parents are to 
have this right, but only parents of children with Down’s syndrome).! 

The question is whether life-saving operations should be performed on children 
Or persons who are mentally retarded. The suggestion is being made now in some 
medical, legal, and theological circles that persons who are mentally retarded 
should be treated differently from persons who are called “normal.” Increasing 
interest in euthanasia suggests a movement toward a point where mentally retarded 
Persons will be “allowed to die” where normal persons would not be. 

In other words, there must be, on the one hand, protection of the mentally 
retarded person from unwanted encroachment through medical intervention and, 
on the other hand, a guarantee to the mentally retarded person of needed medical, 
especially life-saving medical, care. At stake is a basic question of equal protection. 
Medical literature, legal literature, and theological literature reflect the encroach- 
ment of a new kind of ethic which is being called by its proponents a “quality of 
life” ethic. The “quality of life” ethic, in essence, rests on the principle that “some 
are more equal than others,” that unequal capacity or potentiality provides grounds 
for discriminatory treatment. At stake here is the fundamental moral, and hence 
legal, equality of human beings as human beings. 


Shaw, “Doctor, do we have a choice?” New York Times Magazine, Jan. 30, 1972, at 44. 


114 The Mentally Retarded Citizen and the Law 


There are serious questions about what it means to operate according to 
such an ethic. Where does one draw the line on what “quality” must be present 
to justify discriminatory treatment? What degree of mental retardation must be 
present in order for the decision to be made that an infant shall be “allowed to die”? 
What risk of mental retardation must be present: Should the child born with a 
40 percent chance of mental retardation be “allowed to die”? 

Furthermore, the principle of unequal treatment in accordance with some 
standard of “quality” can be extended from mental and physical capacities to 
some other standard of “quality or meaningful life.”2 Price and Burt make an 
important point: It is extremely important to sort out the categories of people 
being considered and to avoid lumping all mentally retarded children or all persons 
with disabilities into the same category. 

Third, we must focus on our hidden agendas, Price and Burt allude to this 
crucial issue in pointing to our sexual fears and fantasies and how these have 
influenced the treatment of mentally retarded persons. Operations are sometimes 
performed on mentally retarded children because it is better for us or better for 
the provider of medical care, not better for the individual. Strunk v. Strunk? 
provides an example: A retarded person’s kidney was removed not for his berefit, 
but for the benefit of another. A clue to hidden agencies is the use of langvage. 
Some providers of medical care are beginning to talk about children in terms of 
“the product.” One physician justifies prenatal diagnosis and selective abertion 
by putting it in the context of what society can do to “ensure as high quaiity a 
product as possible.”4 The fetus or child becomes a “product,” and the aim of 
medical intervention is to yield the best product. 

Finally, the issues raised here are issues of social Justice. Predominantly, 
they have to do with the provision of legal protection and with the justice of the 
social order. But there is another side to justice: Justice is not only legal protection 
or justice in the social order; justice is not simply a matter of external relations and 
regulation of behavior. It is also an ordering of the various values, attitudes, and 
tendencies within the inner person. One of the issues which should be raised, there- 
fore, has to do with the kind of people we want to be: What does it do to us as 
persons to violate the rights of other people, including mentally retarded people, 
and to create a world in which the moral community excludes whole categories 
of people? Do we not diminish as people when we participate in the myths and 
stereotypes that support this kind of unequal treatment? 

All of us come to this discussion with good intentions, assuming that our 
hearts and our minds are in the right place and that it is our purpose to decide 
how we can help the mentally retarded. Perhaps we should ask what we have to 
learn from the mentally retarded, not simply what we have to give to them. So, 
when we talk about “humanizing,” consider: Who is it that really needs the human- 
izing —is it the mentally retarded person, or is it us? 

Roe v. Wade, 410 U.S. 311 (1973). 
3455 S.W.2d 145 (Ky. 1969). 


‘Morison, Implications of Prenatal Diagnosis for the Quality of, and Right to, Human Life, in 
ETHICAL Issues IN Human Genetics 201 (B. Hitton & D. CALLAHAN eds. 1973). 


CHAPTER 5 


Trusts and Estate 
Planning 


Editorial Introduction 


Effiana, distinguished author and expert on the law of property 
disposition, and Heckt of Minneapolis, a parent and busy specialist 
practitioner, outline in this chapter the complex and neglected problems 
of preparing for the personal and economic care of a retarded person 
after his primary providers die. 

Effland explores the major questions involved, and the principal areas 
of client choice and attorney-client decision, in two contexts—the parent 
or provider as client and the retarded citizen himself as client. It is perhaps 
araresituation when money is left after the death of a retarded dependent, 
but it is not unprecedented. Effland gives considerable attention to the 
amelioration of problems in states that have adopted the Uniform Probate 
Code, although recognizing that many other problems remain to be 
resolved. 

Heckt’s approach is that of an experienced draftsman. His learning 
and experience are brought into sharp focus by the fact that he states 
his opinions with a confident directness. His wariness of professional 
trustees as money managers for retarded persons, for example, is a view 
many lawyers of experience—and, needless to say, many bank trust 
officers—will dispute. The discussion should enrich and inform clients 
andlawyers as they make the difficult decisions that govern a beneficiary’s 
economic fortunes. 

Heckt and Effland take varying views on the wisdom of detailed 
explication in wills and trust instruments and the use of informal admoni- 
tion rather than binding direction. They agree, however, on most major 
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points, especially on the necessity for thought, collaboration with clients, 
and careful draftsmanship. Many lawyers will not share Heckt’s optimism 
about evasion of creditors’ and governmental claims through discre- 
tionary “spendthrift trusts.” The discussion points up how impoverished 
the trust law of beneficiary protection is and how little its framers have 
considered the needs of retarded citizens and their families. 


PRINCIPAL PAPER 


RICHARD W. EFFLAND 


AN EXAMINATION of the Index to Legal Periodicals for references on trusts and 
estate planning for mentally retarded citizens reveals few entries, Many entries can 
be found, on the other hand, on estate planning for the small businessman, the sole 
proprietor, the young professional, the migrant executive, the jet set, farm families, 
Americans residing abroad, the collector, and the real estate investor. Practitioners 
and legal scholars have given little attention to estate planning for the retarded person. 
There are a few recent articles concerned with estate planning for handicapped or 
incompetent persons in the broader sense, but these usually are concerned with 
planning for older citizens as they approach senility.! The specialized problems of 
the mentally retarded estator or beneficiary have received little attention.2 This lack 
can be explained by various theses: (1) estate planning for the mentally retarded has 
no unique features, but is a facet of application of general principles of estate 
planning — devising andimplementing a sound and economic plan in light of available 
assets, the needs of the beneficiary or beneficiaries, and the wishes of the client; 
(2) there is little money in planning for the mentally retarded, and estate planning, 
despite protestations of some of its proponents, centers around large estates for which 
dramatic taxsavings can be demonstrated; (3) lawyers are not educated to be aware of 
mental retardation and hence not equipped to counsel families that have a retarded 
member. The truth behind the neglect of estate planning for the mentally retarded 
is probably a composite of all of these reasons. 


'See Weaver, An Analysis of Estate Planning Devices to Meet the Contingency of Incompetency, in 
R. ALLEN, E. FERSTER & H. WEIHOFEN, MENTAL IMPAIRMENT AND LEGAL INCOMPETENCY 144 (1968); 
Corcoran, The Revocable, Irrevocable Trust for the Incompetent Client, 110 Trusts & Estates 96 
(1971); Scoville, Estate Planning for the Handicapped, Part III: Powers and Duties of Guardians 
Respecting Ward's Life Insurance, 111 Trusts & Estates 614 (1972); Walkow, Estate Planning for 
the Handicapped, Part II: Saving Taxes by Lifetime Gifts, 111 TRUSTS & ESTATES 284 (1972). A 

2A few articles have been written on the subject, however: Daughrity, Estate Planning for the Handi- 
capped, Part I: Scope of the Problem—The Handicap Gap, 111 Trusts & Esrates 178 (1972); 
Wormser et al., Planning for the Protection of Incompetents, Young and Old, 6 U. Miami 1972 INST. 
EsTATE PLAN. ch. 72-15; Kay, Farnham, Karren, Krakel & Diamond, Legal Planning for the Mentally 
Retarded: The California Experience, 60 Cair. L. REV. 438 (1972) (contains some material on 
planning by parents, but is primarily concerned with planning on the governmental level); Comment, 
Planning for the Mentally Retarded: Guidelines for Lawyers, 1962 Wis. L. Rev. 686. 
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The present problem has two dimensions: (1) estate planning for the parents of 
aretarded child (whether a minor or adult child, “child” here describing a relation- 
ship) and (2) estate planning for the retarded person. The latter situation usually 
occurs because of a prior lack of planning by parents or relatives, with resulting 
inheritance of wealth by the retarded person. Of the two situations, the former un- 
doubtedly is more important because it is more likely to occur. If the incidence of 
mental retardation is 3 percent of the population, the problem deserves attention. 
Moreover, many parents with a retarded child face a financial drain during their 
lifetime and are unable to accumulate substantial wealth. In this case careful planning 
is far more necessary than if the parents had a large estate to leave after death, just 
as budgeting is more vital at lower income levels. 

One other preliminary comment is appropriate. Estate planning for the retarded 
is an area in which tax savings play an unimportant role and the human dimensions 
other than taxation become all important. This is not to say that in very large estates 
the planner can ignore the incidence of taxes, but rather that non-tax factors in the 
plan are dominant: maximization of the retarded person’s potential; sound financial 
management of available assets; selection of fiduciaries (trustees, executors, guard- 
ians) who are both generally capable and are understanding of the special problems 
of the retarded beneficiary; and maximum flexibility to meet changing conditions 
in available services, relevant technology, and family attitudes. 


PLANNING FOR THE PARENTS OR RELATIVES 
OF A RETARDED CHILD 


Lawyer Skills 


There is no simple or magic formula for estate planning when the clients are parents 
or other relatives of a mentally retarded individual. Among the many variables that 
must be considered are: the size of the estate; the amount of assets that the parents 
wish to devote to the care or support of the retarded child; the degree of retardation 
and the nature of any additional physical disabilities; the age and state of develop- 
ment of the child and his potential for partial self-support; benefits available under 
Various government programs such as social security; the cost and availability of 
Private or public institutions or alternative arrangements for care; and the general 
attitude of the parents and other family members toward the retarded person. Plan- 
ning for a mildly retarded individual obviously presents completely different consid- 
eration from planning foraseverely retarded person. With this wide range of variables, 
€very plan must be individually contoured. This paper can only suggest possibilities 
and consider some of the special legal problems. 

In one sense, the legal skills required are the same as in any estate plan: to gather 
all the relevant facts, guide decision making by the parents, offer legal alternatives 
for implementing the clients’ wishes, and then embody the final plan in the necessary 
legal documents. However, one dimension of the problem is unique—and unfortu- 
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nately thisaspectis not always understood by either the parents or the lawyer counsel- 
ing them: The beneficiary of the plan is handicapped and special attention must be 
given to the degree of his handicap. The medical and personal history of the child 
and a comprehensive professional interpretation of this material must be obtained. 
Parents often will be knowledgeable about the degree of retardation of their child 
and his potential for education and development. If they are not, the attorney should 
certainly suggest the services of an expert to assist in the development of an accurate 
picture of the retarded individual’s capacity. 

But more is needed. A retarded citizen has personal rights which must receive 
legal recognition. There must be sensitivity toward a plan that treats the mentally 
retarded person as a dignified, self-respecting human being with capacity to enjoy 
life. He is entitled to the treatment accorded any person who has needs for care, 
education, work assistance, marriage counseling — all dependent, of course, on his 
individual potential. One lawyer reported a case of very wealthy parents who, in 
setting up a trust for their retarded son, refused to make any provision for the son’s 
wife or children if he were to marry. This was well intentioned and motivated by a 
desire to protect the son from a fortune hunter, but the potential for great resultant 
hardship is obvious. Therefore, in order to counsel wisely, the lawyer needs to have 
some understanding of the problems of mental retardation and the interests of the 
retarded person. The training received by most lawyers rarely provides the requisite 
background. 


Decisions About Personal Care 


Parents who are responsible for a mentally retarded child are concerned about more 
than financial provision for support of the child after the parents are dead. They are 
also concerned about who will take their place in making decisions on behalf of the 
child, or helping him make his own decisions, and in seeing that the child is being 
cared for in the best manner possible in light of the child’s capacity and physical 
condition and current developments in education and care. After the parents die, 
only a legally appointed guardian can make such decisions. The amount of control 
the parents have over selection of a guardian depends on the law of their domicile. 
In manystates, statutes authorize the parents tonominate the child’s guardian by will. 


3See R. Schlesinger, Testamentary Guardianships for Minors and Incompetents, in CALIFORNIA WILL 
DRAFTING ch. 10 (1965); 1 H. WREN, CREATIVE ESTATE PLANNING § 402, at 232-37 (1970); Comment, 
The Nonresident Testamentary Guardian, 43 Tex. L. REV. 541 (1965). 

A suggested clause might read: “My son Junior presently lacks sufficient understanding to make 
responsible decisions concerning his person, and I expect this condition to continue throughout his 
lifetime. Accordingly, if I am not survived by my wife, or if my wife dies after me without making 
a different appointment by her will, I hereby appoint my [brother, sister, relative or friend] —— 

- as guardian of the person of my son Junior. He [she] has agreed to serve in this capacity, 
but if for any reason he [she] is unable to serve or declines appointment, then I appoint my [other 
named relative or friend] as guardian instead.” In the California study on legal 
planning for the mentally retarded, brothers and sisters of the retarded child’s parents were the most 
frequent choice as guardian. Kay et al., supra note 2, at 495. See also Hodgson, Guardianship of 
Mentally Retarded Persons: Three Approaches to a Long Neglected Problem, 37 ALe. L. REV. 407 
(1973), considering other possible solutions. 
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Unfortunately, the existing statutes in most of these states are far from satisfactory. 
Many do not permit selection of a nonresident of the state. Most do not permit testa- 
mentary nomination of a guardian for an incapacitated adult child; the testamentary 
nomination statutes typically deal only with a child under the age of majority. Finally, 
in most states the parents merely nominate a guardian; there must be a legal proceed- 
ing after the deaths of both parents to appoint the nominated person as guardian and 
vest him with legal powers. 

The Uniform Probate Code, now adopted in 5 states4 and under consideration 
in at least 14 others, contains a simple procedure for testamentary appointment. The 
procedure permits appointment of a nonresident as guardian of an adult child who 
is incapacitated, as well as of a minor child. Under the Uniform Probate Code, the 
will containing appointment of a testamentary guardian can be informally probated 
(a simple administrative proceeding without advance notice). Seven days’ notice 
of the testamentary appointment of the guardian must be given to the retarded child 
and any person taking care of him, or to his nearest adult relative. The guardian then 
files with the probate court an acceptance of the appointment,® and the appointment 
is complete. No court action is necessary; a lawyer would not have to be retained 
because no guardianship proceeding is called for. The code does permit the child, 
ifover 14 years of age, to file a written objection if he does not approve the guardian 
selected by the parent; in this event, the nonjudicial guardianship can be terminated.§ 

Whatever the law on appointment, selection of the proper person to be guardian 
is vital. Often a brother or sister or other relative is capable and willing to serve. If 
not, then the parents may seek help through a local association for the mentally 
retarded ora specialized agency. The person or persons to be named in the will should 
be consulted to determine their willingness and ability to serve, as well as their under- 
standing of retardation in general and the potential of the individual in particular. 
Several persons should always be named as possible guardians in the will, in succes- 
sion, so that if the first person named as guardian predeceases the parents, or because 
of changed circumstances is no longer willing to serve, the next person nominated 
can become guardian. 

Selection of a guardian who is sensitive to the needs of the mentally retarded 
individual is only the beginning. The wishes of the parents and the interests of the 
child on matters such as institutionalization and special education must also be dealt 
with. In this respect, planners may well shy away from expression of detail in the will, 
lest it straitjacket the future. It may be wiser to prepare a separate letter that states 
the wishes of the parent in light of present circumstances, but makes it evident that 
the guardian has the personal responsibility for making decisions in the best interest 
of his ward in light of future possibilities. For example, parents who have cared for a 


4 Alaska, Arizona, Colorado, Idaho, and North Dakota (effective July 1975). In addition to the fea- 
tures discussed in the text, the Code contains another section of special interest to parents of a re- 
tarded child. Section 5-401 permits a parent (or guardian) to delegate his powers for a limited period. 
Thus, parents traveling abroad might wish to delegate power to handle emergencies, such as medical 


treatment, for a retarded child. isi i 
SUNIFORM PROBATE CODE § 5-301 [hereinafter cited as UPC]. Comparable provisions applicable to 


minor children generally are found in § 5-201 et seq. 3 y eu 
SUPC § 5-301 (d). In the event of court proceedings, the person nominated by will has priority under 


§ 5-311(b) over all except a spouse or an adult child of the incapacitated person. 


120 The Mentally Retarded Citizen and the Law 


retarded child in their home for many years may see no alternative to institutional 
care after they are dead. The general practice has been to place the name of the child 
on a standby or waiting list of the institution they prefer. This precaution, of course, 
is particularly important if the assets available for support of the child are inadequate, 
and public institutional care appears to be the only avenue open. But the lawyer 
should be aware that other possibilities, such as community based group care facili- 
ties, are becoming available and generally are a preferred placement. Hence, the 
guardian should be left free to decide about care, although this does not mean that 
the parent who wants to impose some mandatory duties, suchas a duty to inspect and 
review care arrangements at specified intervals, should not do so. A parent who can 
afford specialized education should be advised to make clear the obligation to 
educate, but leave details to the discretion of the guardian. 


Financial Provisions for the Support of the Retarded Child 


If the parents have sufficient wealth to provide adequately for the support of the child 
after their death, a plan for continued Support must be designed. Outright gifts by 
will to the mentally retarded child would probably result in appointment of a conser- 
vator (sometimes called “guardian of the property,” in contrast to guardian of the 
person). Most lawyers recommend strongly against such an arrangement because of 
its cost and lack of flexibility.7 If the amount is small, one alternative is to leave the 
property to a relative or friend, along with a letter expressing the desire of the testator 
that the property be used for the retarded child. This method may have undesirable 
tax consequences for the devisee; it is always risky because the letter may be 
“precatory,” that is, not legally binding. By all odds the best device is a gift in 
trust for the retarded child. The trust has many advantageous features: 


1. Itprovides management of funds and property to see that maximum income con- 
sistent with safety of principal is produced. 


2. It can provide a mechanism for expenditure of funds, with the trustee paying 
bills, contracting for care, and, as appropriate, paying modest amounts of cash 
directly to the retarded beneficiary. In some cases this feature may eliminate 
theneed fora guardian. The trustee can perform most of the functions a guardian 
would. 


3. The trust can provide maximum flexibility in use of both principal and income 
by resting broad powers and discretion in the trustee, such as a power to accumu- 
late income when not needed and to invade principal when income is inadequate 
for current needs. 


4. The trust can be adapted to the individual situation in light of the assets, the 
needs of other members of the family, and the desires of the parents. 


5. Ontermination of the trust, the remaining funds can be distributed to other family 
members without death taxes or probate expense. 


7 Weaver, supra note 1, at 148-50; Wynn, A Vacuum in Our Law: Management of Property of Quasi- 
Incompetent Persons, 95 Trusts & Estates 879 (1956). 
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No plan is any better than the people chosen to design and implement it. The 
laywer must either be knowledgeable about mental retardation or obtain background 
information prior to designing a plan. Then, theselectionofa capable trustee becomes 
a key to proper implementation of the whole estate plan. Here individual lawyers 
have their own preferences, some favouring corporate fiduciaries, some favoring 
individual trustees, some preferring a combination of corporate and individual 
co-trustees. Even if lawyer preferences are discounted, no general rule can be drawn. 
Much depends on the quality and availability of competent trustees in the particular 
community. A corporate trustee usually has the advantage of providing expert in- 
vestment and property management services. If a corporate trustee is chosen, its 
trust officer should be acquainted with the nature of the beneficiary's mental retarda- 
tion and be left a separate letter of instructions as to the desires of the parents, but 
the trustee should be given broad discretion in the trust terms to deal with the future 
as conditions change. The trust instrument may also name an individual as co- 
trustee or as “adviser” to the trustee on expenditure of funds;8 the adviser or 
co-trustee should be a disinterested person, not a brother or sister to whom un- 
expended funds will go and who, therefore, has a conflict of interest. An adviser 
with current expertise in the field of mental retardation, who understands services 
available to the mentally retarded, would be especially desirable. If a guardian is 
to be appointed, his role in deciding upon and receiving trust expenditures should be 
defined. 

The living trust, created during the lifetime of the settlor and revocable and 
amendable by him, is preferable to a trust created by will. This is because the need 
for a mechanism to provide prompt care for the retarded child on death of both 
parents may be more acute than for nonretarded children. The trustee of a living 
trust is in a position to provide immediate funds for care and education so that there 
is a minimum of disruption. This can of course be done to some extent by an 
allowance in probate, but in most states that requires a court order and involves 
some delay and expense. Here the fact that there is no disruption in flow of income 
is even more important than the usual savings in cost which the living trust enjoys 
Over probate of a will with a testamentary trust. Both of these types of trusts can 
receive assets from a will, as well as life insurance proceeds. 

Whether the estate plan of parents who have a retarded child and one or more 
other dependent children should call for a single trust for all of the children or a 
Separate trust for each child (or a single trust with separate shares for each child, 
which has the same effect) depends, among other considerations, on the amount of 
assets. If the family desires private, highly specialized care for the retarded child, 
and if we estimate that a fund of $200,000, say, is needed to provide income adequate 
for this purpose, then the requirements of the other dependent child or children 
must be calculated also to determine what resources are available. If there is an 
estate of approximately $300,000, the attorney may well recommend a single trust 
with power in the trustee to pay out all income, and to invade principal if necessary, 


®Comment, The Trust Advisor, 78 HARV. L. REV. 1230 (1965). 
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to support and educate all of the children until the youngest nonretarded child 
teaches a stated age (21, probably, rather than the age of majority which now is 18 
in many states), or completes his college-level schooling and can be self-supporting. 
Thereafter, the trustee could use as much of the income as is necessary for the 
retarded child’s support and pay the balance to the other children. Or the trust can 
provide for partial distribution of principal to the nonretarded children when the 
youngest reaches a specified age. It would normally be unnecessary, and unsound 
for tax purposes, to give the trustee power to accumulate surplus income. (The 
trust would then become a “complex trust” and be subject to undesirable throwback 
income tax rules, for both accumulated income and capital gain.)® The possibility 
that another child might become handicapped through illness or accident can be 
met by giving the trustee discretion to provide full support for such a child. 

If there is a separate trust for the retarded child, either because he is an only 
child or because assets are ample enough to provide separately for each of the 
children, a lawyer may want to recommend discretion in the trustee to accumulate 
surplus income to guard against future emergencies or inflation in costs of care. 
Here the fact that the accumulated income will be taxed on future distribution and 
throwback, as will capital gains, is not determinative.19 A separate share for the 
retarded child will also insulate the shares of the other beneficiaries from the con- 
sequences of the throwback rules. 

Regardless of the apparent adequacy of trust income to meet the current n eds 
of the mentally retarded beneficiary, the trust instrument should include a discre- 
tionary power to invade principal. No one mindful of economic changes over the 
past few decades can be confident of his ability to foresee the future. Nothing can 
be lost by inserting a provision for invasion. It can be tied to a defined standard, 
but the standard should not be too restrictive. 

One difficult problem for the trustee, and the draftsman mindful of the trustee's 
dilemma, is determining who should receive the trustee’s annual accountings. Court 
accountings are expensive. Although the trustee may wish a court approval of his 
accounts at periodic intervals, he would not wish to burden the trust estate with 
unnecessary costs. Therefore, trust instruments where the beneficiary is not mentally 
retarded often expressly provide that the trustee will furnish the income benefi- 
ciary with an annual statement of his accounts and that consent of the income 
beneficiary in writing, or failure to object in writing within a stated period (such as 
60 days), should be deemed approval of all matters shown by the statement. Such 


8Int. Rev. Cope oF 1954 §§ 665-69. See D. Kann, E. Corson & G. CRAVEN, FEDERAL TAXATION OF 
ESTATES, GIFTS AND TRUSTS pt. 3, ch. 5 (1970); Halbach, Another Look at Discretionary Trusts: 
Income Tax Avoidance Under the 1969 Tax “Reform” Act, 5 U. Miami 1971 Inst. ESTATE PLAN. 
ch. 71-5. 

10Even the adverse effects of throwback may possibly be avoided by creating a separate trust to which 
surplus income is distributed annually. Thus, the principal trust is required to distribute all of its 
income annually and qualifies as a “simple” trust to which the Internal Revenue provisions on throw- 
back are inapplicable. See INT. REV. CODE OF 1954 §§ 651, 652, 665(B). The second trust can accu- 
mulate the income, and capital gain on investments in the principal trust would not be subject to 
throwback, even though accumulated income and capital gain in the split-off trust would be. See 
Int. REV. Cone oF 1954 §§ 661, 662; Treas. Reg. § 1.665(a)-(0)(1972). 
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approval is usually made binding on all other (non-income) beneficiaries as well. 
There are nice legal questions lurking under this type of accountability provision.!! 
Although the law recognizes a doctrine of representation, the income beneficiary 
often has an interest which conflicts with the remaindermen.!2 Nevertheless, the 
rights of all beneficiaries are those conferred by the settlor, and he should be able 
to shape these rights as he wishes. If the trust is a living trust, and thus not under 
continuing supervision of the probate court asa testamentary trust would be in many 
states, most trustees are willing to rely on, and therefore follow, directions for non- 
judicial accounting. 

Special problems arise in securing approval of trustee accounts if the benefi- 
ciary is mentally retarded. Even if the beneficiary is not legally incompetent, and even 
ifhe can understand the process, the settlor and the trustee might hesitate to burden 
him with the task of examining a statement of accounts. If a guardian of the person 
has been appointed, the guardian does have an incentive, if not a duty, to monitor 
the trustee’s accounts because adequate performance of the guardian’s functions 
depends upon funds from the trust. He also has a general concern for the well-being 
of his retarded ward. Hence, the guardian is a logical person to approve accounts, 
and he should be encouraged to seek competent advice if he feels personally un- 
qualified to analyze them. In some estates the account may in fact be so simple that 
there is no problem. If no guardian is contemplated, there is no apparent reason 
why the settlor cannot select a member of the family or a concerned friend as the 
person authorised to approve accounts on behalf of the mentally retarded individual. 

Some attention should be given to the drafting of a spendthrift or other protec- 
tive clause, to guard against voluntary alienation and claims of creditors. Here one 
enters a legal jungle. Although most states uphold these clauses, there are wide 
variations in what type of clause is most effective, what exceptions to the general 
tule of validity are to be made regarding particular types of claims, and whether 
the judicial policy favors or disfavors creditors when the issue before a court involves 
Construction of language.!% The result is that particular case holdings may have 
limited authority value outside their jurisdiction. Nevertheless, some generalizations 
about these protective provisions are helpful. First, the fact that the beneficiary is 
retarded and therefore in special need of protection should be a persuasive factor 
in favor of upholding clauses. Second, the draftsman who explains the need for 
Protection and carefully delineates the purpose of the trust avoids the risk that a 
court will twist the purpose of the clause in the process of “construing” the language 
employed in the instrument. Third, if the claimant is the state or a public institu- 
tion, there is a policy element to be reckoned with, sometimes embodied in a 


"Fleming, Settlement of Trustee's Account Without Court Proceedings, 5 U. Miami 1971 Inst. ESTATE 
Pian. ch. 71-6 contains an excellent discussion of the reasons for, and effectiveness of, informal 
accounting. See also Westfall, Nonjudicial Settlement of Trustees’ Accounts, 71 Harv. L. Rev. 40 
(1957); A.B.A. Probate and Trust Law Division, Committee on Trust Admin. and Accountability of 
Trustee, Subcommittee Report on Settling Trustees Accounts, 102 Trusts & Estates 979 (1963). 

1? Beneficiaries are entitled to the principal. 

13See G. G. Bocgrt & G. I. BOGERT, THE LAW OF TRUSTS AND TRUSTEES §§ 222-36 (2d ed. 1965); 
2 A. Scorr, THE Law oF TRUSTS §§ 151-58 (3d ed. 1967); Wormser, Spendthrift Trusts as Part of an 
Estate Plan, 5 U. Miamt 1971 Inst. ESTATE PLAN. ch. 71-9. 
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statutory preference for claims by the state for the costs of care.!4 Finally, a trust in 
which the beneficiary’s interest rests on the discretion of the trustee (rather than 
one in which the beneficiary has an absolute right to income or principal), or in 
which the beneficiary’s interest is subject to forfeiture if assigned or subjected to 
legal process by a creditor, has a better chance of success against creditors than a 
trust in which the beneficiary has full right to income (or income and principal) 
with a simple prohibition against voluntary and involuntary transfer. 

Various types of spendthrift or protective provisions are likely to be effective 
against voluntary assignment by the mentally retarded beneficiary and against com- 
mercial creditors, even assuming the retarded beneficiary has sufficient legal 
capacity to make a transfer or incur a debt. Claims of a public institution for support 
furnished to a beneficiary of a trust are treated somewhat differently.!5 One should 
carefully distinguish a trust set up for the purpose of furnishing support from one 
set up to furnish special benefits or services supplementing public support. In the 
first type of trust, a court can construe a spendthrift (or support) clause as intended 
only to bar claims other than those for support; and even if a trust is discretionary, 
a claimant may succeed on the grounds that it is an abuse of discretion for the 
trustee to shift the obligation of support to the public. When, on the other hand, a 
trust is set up with limited assets to provide supplemental care beyond that regularly 
provided out of state funds, there is respectable authority for denying a state claim 
against trust funds.'6 If the state is allowed to recover, the trust purpose is thwarted. 
(Of course, this argument would support any spendthrift clause, and so it has to be 
discounted to some degree.) 

A trust ought to be drafted with a clear and detailed statement of the purpose 
for which trust funds are to be used. The effectiveness of spendthrift clauses cannot 
be guaranteed absolutely since courts may decide on grounds of public policy that 
state claims override the intent of the settlor. Nevertheless, the draftsman can and 
must make clear the intent of the settlor if the settlor wants the interest of a 
mentally retarded beneficiary to be free from any state claim for state support fur- 
nished the beneficiary. Every trust for a mentally retarded beneficiary ought to 
include a spendthrift or other protective clause; draftsmen must avoid reliance 
on standard wording and draft specific language calling attention to the special 
need for protection and the settlor’s purpose in limiting the ownership interest of 
the beneficiary. 

There is general agreement that the toughest problem of estate planning is that 
of planning the use of assets that are inadequate for projected needs. Dean Tom 
Shaffer has bemoaned the neglect of this area, which he calls “Planning the Non- 


MEg., N.Y. MENTAL Hyctene Law § 24 (1) (McKinney 1971); Wis. STAT. § 701.16(5) (1973). 
See Annot., 92 A.L.R.2d 838 (1963). RESTATEMENT (Second) oF Trusts § 157(b) (1959) states the 
broad tule that the interest of the beneficiary of a spendthrift or support trust can be reached to 
satisfy a claim by the state or by any claimant who has furnished necessary services or supplies to 
the beneficiary. 

1Estate of Rackmann, 156 Cal. App. 2d 674, 320 P.2d 186 (1958); Bridgeport v. Reilly, 133 Conn. 31, 
47 A.2d 865 (1946), noted in 60 Harv. L. Rev. 312 (1946); In re Wrights Will, 12 Wis. 2d 375, 107 
N.W.2d 146 (1961). Cf. Randolph v. Roberts, 346 Mass. 578, 195 N.E.2d 72 (1964) (town claim for 
welfare payments not effective against discretionary trust). 
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Estate.”!7 A couple with a mentally retarded child usually has a heavy drain on their 
resources during their lifetime. If the family has very limited assets, parents are not 
likely to think in terms of a trust. But even couples of modest means usually have two 
assets worth planning: one is their life insurance, the other is their home. Typically, 
life insurance will be payable to the surviving spouse, and the home will be owned 
in joint tenancy. Further planning is necessary, however, in terms of the disposition 
of assets when both husband and wife have died. If the mentally retarded child is an 
only child, the parents undoubtedly would want the child supported from these 
assets. If they have other children, then they may decide to devote all or most of their 
assets to the retarded child or to make no provision for the retarded child, placing the 
burden of support on existing government programs; they may, however, want to 
use limited funds for “extras” for the child and leave the balance to the other children. 

Assuming provision isto be made for the retarded child, the trust is really the only 
adequate device. The plan might take various shapes, although the basic concept is 
to provide for the surviving spouse first and, after the deaths of both parents, for the 
retarded child. One simple way to accomplish this is by changing the beneficiary of 
thelifeinsurance policies to a trustee as secondary beneficiary if the wife predeceases 
the insured husband, and by the husband and wife executing separate wills devising 
the home and any other property to the trustee. In several states, the trust can bea 
testamentary trust, with the terms set forth in the will. However, in a state where life 
insurance cannot be made payable to a testamentary trustee, or where there is serious 
doubtas to the effectiveness of such a designation as being nontestamentary,!8 it may 
be necessary to create an insurance trust, usually a revocable trust with the policy 
payable to the trustee, while the parents are still living. Both parents can then execute 
“pour-over” wills so that on the death of the survivor the home and other assets will 
be added to the trust assets.!9 The insurance trust in this situation would make full 
provision for the wife if she survived the husband, and only assets remaining at her 
death would be used for the retarded child. The wife, as survivor, could be given as 
much control (power to withdraw, power to appoint by will) as may be desired and as 
is consistent with the special needs of the retarded child and tax considerations.?° 


17T. SHAFFER, THE PLANNING AND DRAFTING OF WILLS AND TRUSTS 59 (1972); Shaffer, Nonestate 
Planning, 42 Norre D. Law. 153 (1966). s 

18T, SHAFFER, supra note 17 at 245-46. Dean Shaffer suggests that a “funnel” trust might be set up; 
the insured would make the insurance policy payable to a named person in trust to transfer the pro- 
ceeds to a trustee named in the will as soon as the latter received his letters of trusteeship from the 
probate court. 4 

19A Imost all states now allow a pour-over to an insurance trust, either by enactment of the Uniform 
Testamentary Additions to Trusts Act or similar legislation, or by judicial decision. 8 UNIFORM Laws 
ANNOTATED: ESTATE, PROBATE AND RELATED LAWS 629 (Master ed. 1972) lists 43 states as having 
adopted the Uniform Act. See also Note, The Testamentary Life Insurance Trust, 51 Minn. L. REV. 
1118 (1967). 

DU tie a is given a general power of appointment, the trust would be subject to estate taxes on 
her death, of course, under Int. REV. CODE OF 1954 § 2041. She may be given a special power of 
appointment or a power to withdraw $5,000 or 5 percent of the trust principal annually, without 
adverse tax consequences. And the trustee may have power to pay her all or part of the principal 
in his discretion, with or without a defined standard. See W. BOWE, ESTATE PLANNING AND TAXATION 
§§ 3.5-3.14 (1957); J. TRACHTMAN, ESTATE PLANNING 201-11 (1968); Lauritzen, Drafting Powers of 
Appointment—Problems and Suggestions, 12 Tax Couns. QuaRT. 363 (1968). Of course, if the wife 
is part owner of the life insurance policy, as is likely in community-property states, half of the pro- 
ceeds would be taxed at her death. These estate tax problems are not serious in view of the $60,000 
exemption in the wife’s estate and our assumption that we are dealing with a small estate. 
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Under either basic plan the insurance proceeds and the residence eventually become 
part of a trust which can provide the features already considered for the larger estate. 
There are variations of these two basic plans, depending on use of settlement options 
for the life insurance. But most people at moderate economic levels prefer a simple 
plan, probably based upon wills creating a trust. 

When assets are limited, there are tough decisions to be made. There may be 
insufficient funds to care for a mentally retarded child and also for other dependent 
children, requiring that the retarded child or his sibilings be preferred. In many states, 
upon the death of a surviving parent, the cost of public institutional care for the re- 
tarded child can be legally shifted in its entirety to the state, even though the parent, 
while living, may be charged with part of the cost. Should the siblings be preferred 
by a plan to utilize public institutional care, if the retarded child qualifies? Should 
principal as well as income be consumed over a shorter period of time to care for and 
educateall the children, in the hope that the future will fortuitously provide an answer 
to the problem of the retarded individual or that educated brothers and sisters will 
take over the burden of support once they are embarked on their own careers? Is it 
fair to thrust this responsibility on them? Do they want it? The lawyer can only ask 
these kinds of questions and encourage the parents to seek the answers intelligently. 

One probleminasmall estate situation is obtaining a trustee willing to serve. Most 
corporate fiduciaries refuse trusts under a minimum size (e.g., $100,000). If the trust 
is smaller than this amount, an individual must serve as trustee. In such instances 
special provisions to simplify the trustee's investment function (allowing him, for 
example, to keep funds invested in insured savings accounts or insured building 
and loan association shares or government bonds) may help. A clause exonerating 
the trustee for acts done in good faith also may be appropriate. Probably the trustee 
should have discretion to retain or sell the residence, depending on all the circum- 
stances. Ifthe degree of retardation is mild or moderate, the family residence suitable, 
and other funds sufficient for support, retention of the residence for use by the re- 
tarded person may be desirable as a way to avoid or postpone institutionalization. 
In other situations, sale of the residence may be necessary to provide investment 
assets to produce income. 

In summary, the important guidelines, regardless of estate size, include these: 


1. Find the best person to look after the personal care of the mentally retarded 
child; nominate or appoint this person guardian if guardianship is appropriate 
and he is willing to serve. If guardianship is inappropriate, make him co-trustee 
or adviser, so that he can check on the trustee and see that funds in the trust are 
properly used for the best interests of the child. 


2. Selecta trustee who can manage the trust assets effectively and who understands 
the personal problems of the particular retarded beneficiary. 


3. Give the guardian and trustee as much discretion as possible so that the use of 
funds will enable the mentally retarded person to realize his greatest potential, 
with flexibility to take advantage of new concepts of care and education within 
the least restrictive environment. 
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ESTATE PLANNING FOR THE RETARDED PERSON 
AS CLIENT 


Another kind of estate planning occurs when a mentally retarded person needs legal 
services to plan for property he owns. This need almost always arises because the 
retarded person has inherited property outright. In other words, the situation occurs 
either because of a prior default in planning the estate of an ancestor or other rela- 
tive, or because a deceased person has made the judgment that the retarded individual 
can manage his own affairs. One objective of estate planning for the retarded person 
as client may be immediate. The client may need protective management of his prop- 
erty, in which case the choice is between appointment of a conservator (guardian 
of the property) and the creation of a living trust. A testamentary objective may be a 
desire on the part of the retarded person to have his property go at his death to some 
member of his family (ora friend or an organization) other than his legal heirs.?! 

Initially, there is a capacity problem. It must be determined whether the mentally 
retarded person lacks the degree of capacity required by law to understand the nature 
of the transfer. The capacity to make a will is a minimal capacity, less than that re- 
quired to enter into contracts, for example.22 A person may be under guardianship 
or conservatorship and still have the capacity to make a will.?8 Basically, all that is 
required is that he know his property, the persons who are the natural objects of his 
bounty, and the disposition he desires made of his property, with some appreciation 
of the relation among these elements. The mentally retarded testator is aided by 
certain judicial attitudes. There is a presumption of capacity, which is a formal way 
of saying that the law favors a finding of capacity whenever possible. There is the 
repeated dogma that all capacity cases depend on the facts and circumstances of 
each individual case, so there is no hard-and-fast rule. A disposition which is rea- 
sonable, such as one favoring a person who has provided care and attention to the 
testator while close relatives have not, influences a court to find capacity even though, 
theoretically, personal relationships may be irrelevant.24 

There are few cases dealing directly with this problem. One illuminating case, 


2\1f very large amounts of money are owned by the retarded person, there may be tax savings to be 
achieved by making present gifts or creating trusts for others. Because this situation rarely arises, 
such a large estate will receive only this passing mention. 

2THE MENTALEN DISABLED AND THE Law 305-06 (rev. ed. S. Brakel & R. Rock eds. 1971). See T. 
ATKINSON, HANDBOOK OF THE Law oF WILLS § 51 (2d ed. 1953); 1 W. PAGE, THE Law oF WILLS 


12.15 et seq. (rev. ed. W. Bowe & D. Parker eds. 1960). 

ae nuded, pean note 22, at 239; 1 W. PAGE, supra note 22, § 12.42; Annot., 89 ALR. 2d 1120 
(1963). For recent cases applying this rule, see Rossi v- Fletcher, 418 F.2d 1169 (D.C. Cir. 1969), cert. 
denied, 396 U.S. 1009 (1970) (construing legislation voiding all property transfers after appointment 
of a conservator as not applicable to a will); Jn re Estate of Thomas, 105 Ariz, 186, 461 P.2d 484 


(1969) (capacity to revoke will after adjudication of incompetence); In re Estate of O’Laughlin, 50 


Wis. 2d 143, 183 N.W.2d 133 (1971). 
24See Green, Proof of Mental Incompetency an: 
(1944). 


d the Unexpressed Major Premise, 53 Yaue L.J. 271 
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however, is In re Teel’s Estate, decided by the Arizona Court of Appeals in 1971.25 
The testator in this instance was a mentally retarded person, described in the findings 
as functioning at a mental level of 10-12 years. He could do simple manual tasks and 
drive acar. He executed a will prepared by an attorney, which disinherited his brother 
and left his property to a woman who was a half cousin by marriage and who hada 
“close relationship” with the retarded testator and his mother over many years. 
A guardian was appointed for the testator ten months after the execution of the will. 
The court affirmed the finding of the trial court that the testator had the necessary 
mental capacity to execute his own will. 

Oddly, the standard legal treatises on trusts relegate to other authors the question 
of the capacity required for a person to create a revocable living trust.26 Although 
itis recognized that the revocable living trust is nontestamentary for many purposes, 
itcan berevoked andis, inreality, a will substitute. Only form preserves the theoretical 
difference between a will and a revocable living trust; this difference is that the will 
has no legal significance during the life of the testator, whereas the trust immediately 
transfers legal or beneficial title, or both. This difference in form should not mask 
the reality that the revocable living trust in which the settlor is entitled to all the 
income has the same ultimate consequences in terms of property disposition. It 
should require no more capacity to understand a simple living trust document than 
to understand a will. A contract competence standard is inappropriate; unlike execu- 
tion of a contract, execution of a living trust can be undone by revocation. A deed 
competencestandard may or may not be helpful. Some courts apply a higher standard 
of mental capacity to execute a deed than to execute a will, but this results from a 
failure to analyze the difference in the nature of deed transactions, whether the deed 
conveys property in exchange for a commercial consideration, conveys property 
but reserves a life estate, or transfers property to the trustee under a completely 
revocable trust. Many courts recognize that some deeds are analogous to wills and 
hence apply similar principles in determining capacity.27 

Even if the individual’s degree of mental retardation raises serious doubts about 
his capacity to execute a revocable living trust, little is lost by performing the formal- 
ities of execution. At worst, the deed is voidable, and in most cases no one is likely 
to challenge the execution. The trustee, of course, must be willing to accept the trust 
under the circumstances, but he is unlikely to incur adverse consequences by doing 
so. Third parties dealing with the trustee will, as a practical matter, not raise the issue 
of validity. The trust instrument can be drawn so that no member of the family can 
have any interest in setting it aside. (If the trustee is charging excessive fees or 
improperly administering the trust, the expectant heirs may have motivation to 
challenge the trust but may have no legal standing per se.) All income would be pay- 
able to, or applied for, the benefit of the settlor (the mentally retarded person), or 


2514 Ariz. App. 371, 483 P.2d 603 (1971). But see 1 W. PAGE, supra note 22, at 623: “If the highest 
mental age achieved by those in the moron class is somewhere around twelve, it may be doubted that 
anyone in the moron class could have testamentary capacity.” 

See G. G. Bocert & G. I. BoGERT, supra note 13, at § 42 (2d ed. 1965); 1 A. SCOTT, supra note 
13, at § 19. Neither authority differentiates revocable trusts from irrevocable trusts on the issue of 
capacity necessary for creation. 

27 E.g., Jensen v. Jensen, 84 Cal. App. 2d 754, 192 P.2d 55 (1948) (deed reserving life estate executed 
shortly before appointment of guardian); McCoy v. McCoy, 360 Mo. 199, 227 S.W.2d 698 (1950); 
Lastofka v. Lastofka, 339 Mo. 770, 99 S.W.2d 46 (1936). 
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accumulated in the trust. The principal and any accumulated or unexpended income 
could be made payable to the settlor’s estate. This sort of trust can provide manage- 
ment during the settlor’s life. 

The problem of informal approval of accounts, previously discussed for the 
situation in which parents create a trust for the retarded child, recurs here. The client, 
assisted by the attorney, should select a disinterested and capable person to review 
trustee accounts regularly and should make express provision for such review in the 
trust instrument. This is not a legal necessity, but it is a desirable check on the trustee 
in his operation of the trust. If no member of the family is capable or willing to review 
accounts, the attorney should explore possible advisers from local groups interested 
in mental retardation. 

One other problem presenting legal difficulty relates to the validity of spendthrift 
or protective clauses designed to insulate the trust from future acts of the retarded 
person in assigning his interest or incurring debts. There seems to be agreement that 
asettlor cannot create a spendthrift trust for his own benefit.28 Nevertheless, nothing 
is lost by inserting a clause purporting to prohibit voluntary assignment and legal 
process by creditors. The language may not withstand judicial attack, but it may have 
psychological value in dealing with assignees and creditors. 

As in all trusts, provision should be made for disposition of the remainder at the 
death of the mentally retarded settlor. There are several possibilities. One is simply 
to provide that the remainder is payable to the settlor’s estate. A variation of this 
provision may avoid probate costs by having the remainder payable to any person 
the settlor appoints by his last will and testament, and in default to his heirs. In some 
states a provision in a living trust purporting to create an interest in real estate in the 
settlor’s heirs may create no interest in the heirs because of the Rule in Shelley's 
Case, or because ofa doctrine preferringareversion, but in most states the limitation 
is valid if the document shows a clear intent to create a remainder in the heirs.3° 
Under this type of disposition, the settlor of the trust can also execute a will appoint- 
ing a favored person if he wishes, and the issue of capacity will then be raised at pro- 
bate of the will.3! No one has any motivation to attack the creation of the revocable 
trust on grounds of incapacity. Another kind of disposition would provide for transfer 
of the remainder on death of the settlor to another named individual or charity. This 


28RESTATEMENT (SECOND) OF TRUSTS § 156 (1959); G. G. Bocert & G. I. Bocert, supra note 13, at 
§ 223; 2 A. Scorr, supra note 13, at § 156. P 3 

29The Rule in Shelley's Case is in force in only about one-fourth of the states. The rule is stated in 
RESTATEMENT OF PROPERTY § 312 (1940); L. Simes & A. SMITH, Tae LAW OF THE FUTURE INTERESTS 
§ 1541 et seg. (1956). 

301 AMERICAN LAW OF PROPERTY §§ 4.19-4.23, 4.40-4.51 (A.J. Casner ed. 1952); L. Simes & A. SMITH, 
supra note 29, at §§ 1541-1613 (1956). The presence of a power of appointment is one factor leading 
courts to hold that the settlor of a trust intended a true remainder interest in default, and not a re- 
version. Jn re Burchell’s Estate, 299 N.Y. 351, 87 N.E.2d 293 (1949). 

31 The ancient doctrine that the donee of a testamentary power of appointment can execute the power 
by a will even though he lacks capacity to transfer his own property by will may never have applied 
to any incapacity except that of the married woman and has not been followed in the United States. 
5 AMERICAN LAW OF PROPERTY § 23.42 (A.J. Casner ed. 1952); L. SMES & A. SMITH, supra note 29, 
at § 971. But see RESTATEMENT OF PROPERTY § 345 (1940). In any case where the person of questioned 
capacity creates the power for himself, it would involve a curious bootstrapping doctrine to allow 
him to exercise the power without capacity. The attack would then shift to the issue of capacity to 
create the power. 
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type of disposition may invite litigation by expectant heirs if they learn of the trust 
provisions, unless the named individual is also the only expectant heir. 

A final problem, perhaps of even lesser importance, is the trustee’s dilemma if 
the settlor tries to revoke the trust.32 The problem is common to other trusts created 
by the “not quite incompetent” settlor. One hopes that the trustee’s reluctance to 
comply with an attempted revocation hopefully stems not from self-interest but from 
concern that the settlor does not really understand the consequences of revocation, 
so that a carefully constructed protective mechanism is being discarded with threat 
to the financial safety of the assets. The problem is partly legal (satisfying counsel 
for the trustee that the settlor is competent to revoke) and partly nonlegal (being 
reasonably sure that the revocation is really in the best interests of the retarded 
person). One can envision situations in which the abilities of the mentally retarded 
person have dramatically improved since the creation of the trust. But the trustee 
is even then likely to be concerned about undue influence, as well as about the 
individual’s ability to deal with financial matters which people with no retardation 
often handle inefficiently. 

Another approach to the problem of property conservation and management, 
rather than creation of a trust, is appointment of a conservator (also called “a 
guardian of property” or a “committee”). Lawyers almost universally regard con- 
servatorship proceedings with horror and recommend them only as a last alternative, 
because of several aspects of most state laws.33 In the first place, the existing statutes 
are often archaic and mix guardianship of the person with guardianship of the prop- 
erty, and there usually must be a judicial declaration that the person is “insane” or 
“incompetent” before the court will act. No one wants to impress this stigma if it can 
be avoided. Second, under existing laws in most states, the conservator or guardian 
has only the powers conferred by court and must usually petition the court for orders 
regarding management of the property, as well as for authority to expend funds. The 
result is a heavy cost in legal fees. Corporate fiduciaries are reluctant to assume such 
an appointment because the fiduciary serves such a limited role. 

In the past decade attempts have been made to break through these legal barriers 
and to secure enactment of modern procedures for protection of the property of 
people who lack ability to manage their property effectively. Most significant of 
these is Article V of the Uniform Probate Code. It was described by a committee 
of the American Bar Association as follows: 


Inan attempt to determine whether the public would benefit from the enactment 
of that portion of the Code dealing with conservatorships, this committee surveyed 
the conservatorship laws of representative jurisdictions around the country. One 
basic fact emerged — the conservatorship law of most states is a hodge-podge of 
historical anachronisms which make Article V of the Code seem like a refreshing 
breath of spring.24 


32The settlor of a revocable trust cannot exercise a reserved power to revoke if he lacks capacity at 
the time he attempts to revoke. Albers v. Kemmerer, 121 N.E.2d 583 (Ohio C.P. 1954), aff'd sub nom. 
Kemmerer v. Kemmerer, 139 N.E.2d 84 (Ohio Ct. App. 1956). One solution in such a situation is 
petition by the trustee asking the court for instructions, as in Oak Park Trust & Savings Bank v. 
Fisher, 82 Ill. App. 2d 251, 225 N.E.2d 377 (1967). 

33 See Wynn, supra note 7. 

BABA. Committee on Problems Relating to Persons Under Disability, Conservatorship: Present 
Practice and Uniform Probate Code Compared, 5 REAL Pror. PROBATE & Trust J. 507 (1970). 
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The salient features of this part of the Uniform Probate Code are: 


1. No declaration of incompetence or insanity is involved.35 
2. The conservator is vested with the title of a trustee and given broad fiduciary 
powers to manage the property.36 


3. Theconservator has power to expend income or principal without court authori- 
zation or confirmation.37 


These provisions make the conservatorship highly acceptable as an alternative 
to creation of a trust. Indeed, the conservatorship has certain advantages: (1) there 
is no need to worry about capacity; (2) the court itself has some exceptional powers 
relating to the area of tax planning for large estates, which it can exercise directly 
or through the conservator; and (3) the court can make gifts of property?® under a 
statutory codification of the judicial doctrine of “substituted judgment.” The court 
makes the kind of decision regarding gifts which the protected person would make if 
not under any disability. Thus, where assets far exceed any possible future needs of 
the person and members of his household, the court could direct a program of life- 
time gifts to minimize estate taxes; (4) The court can “create revocable or irrevocable 
trusts of property of the estate which may extend beyond his disability or life.“4° 
Thus, it might be possible to utilize the Uniform Probate Code conservatorship as 
a stepping-stone in the creation of a trust where the capacity of the retarded person 
is in doubt. The attorney would have to use extreme caution in employing such a 
procedure, as courts will properly use such extraordinary powers with great reluc- 
tance. It may be simpler to create directly a carefully worded and fully detailed trust, 
specifically tailored to the needs of the mentally retarded individual, and hope it 
will not be challenged. 

In creating a trust for the retarded person, or in counseling regarding a con- 
servatorship, the attorney must be careful to identify his client and serve his interests 
faithfully.41 Often the family of the mentally retarded person will select the attorney 
and accompany the retarded person for the interview. There is danger that the 
interests and wishes of the retarded person may be confused with those of the family. 
Although this danger is more acute in commitment and guardianship matters, it 


SSUPC § 5-401, requiring only a finding that the protected person is unable to manage his property 
and affairs effectively for reasons which include “mental deficiency.” 

UPC §§ 5-420, 5-424. 

STUPC § 5-425. 

S8UPC § 5-408. hae 

39See A.B.A. Comm. on Legal Services for the Elderly and Their Estates, Substitution of Judgment 
Doctrine and Making of Gifts from an Incompetent's Estate, 7 REAL PROP. PROBATE & Trust J. 
479 (1972); Kane, Application of the Substitution of Judgment Doctrine in Planning an Incompe- 
tent's Estate, 16 Viti. L. REV. 132 (1970); Walkow, Estate Planning for the Handicapped, Part II: 
Saving Taxes by Lifetime Gifts, 111 TRUSTS & Estates 284 (1972); Comment, The Development of 
the Substitute Judgment Rule and Its Application in New York as a Vehicle for Estate Planning 
for Incompetents, 33 ALe. L. Rev. 597 (1969); Note, Guardianship: The Power of a Guardian to 
Make Gifts of his Ward's Property, 18 Hast. LJ. 415 (1967); Note, Making Gifts from an Incompe- 
tent's Estate Under the Doctrine of Substituted Judgment to Reduce Federal Estate Taxes, 14 WM. 
& Mary L. Rev. 186 (1972). 

UPC § 5-408(3). ah 

41 See Blinick, Mental Disability, Legal Ethics and Professional Responsibility, 33 Ap. L. Rev. 92 
(1968). 
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is also a subtle element in the drafting of a will or a trust document with dispositive 
provisions in favor of others. A person cannot serve two masters, and the lawyer 
must be sure he is serving the mentally retarded client, not the client’s family. 

There is the additional problem of the ethical responsibility of the attorney 
asked to prepare a will or revocable living trust for a retarded person whose capacity 
to execute the document is questionable. The attorney may have one degree of 
responsibility when drafting a revocable living trust that merely provides for the 
management of property and application of trust funds for the mentally retarded 
settlor’s care, with no dispositive provisions for other persons, and another degree 
of responsibility when he prepares a will or living trust containing beneficial provi- 
sions for others. In the former situation, all doubts can be readily resolved in favor 
of capacity. But where the document alters the legal course of beneficial ownership, 
there is greater risk of inviting litigation, and the lawyer should be more cautious. 
Even here, unless he is convinced after careful investigation that the client lacks 
capacity, the lawyer should resolve doubts in favor of executing the document and 
letting the courts resolve the question of capacity when and if it arises.42 

Trust and estate planning for mentally retarded citizens, or for families with a 
mentally retarded member, can be seen both as similar to and different from all other 
trust and estate planning. It is similar in that all planning, properly done, requires 
special attention to the unique problems and potentials of the person or family in 
question. The difference centers on the special problems and potentials related to 
mental retardation and the inexperience of many practicing lawyers in dealing with 
them. This is a deficiency which must be overcome for an attorney competently to 
assist a family or person with long-range planning in which mental retardation is a 
factor. This paper has attempted to indicate some of the personal, as well as legal, 
issues lawyers need to be aware of in this area of trust and estate planning. 


Reaction Comment 
MELVIN D. HECKT 


Topay, with few exceptions, this nation’s legal profession — judges, law pro- 
fessors, and practicing attorneys — has paid little attention to the special problems of 
estate planning for the mentally retarded, developmentally disabled, or other sub- 
stantially mentally or physically handicapped citizens. 

Generally, and with few exceptions: 


1. The organized legal profession does not realize that special problems exist. 
2. Law schools do not teach, research, or recognize these problems. 


42Id. at 104-05; Miller, Functions and Ethical Problems of the Lawyer in Drafting a Will, 1950 U. ILL. 
L.F. 415, 426. 
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3. Individual attorneys are not aware of the difficulties, or if they are aware, do 
not know where to get help. 


4. There are few continuing legal education courses, workshops, bar association 
articles, or programs which focus upon these problems. 


5. Even the specialist sees so few clients who have a retarded child that he is either 
ill-equipped to give sound advice or finds the effort required too great to be 
practical. 

6. The few attorneys who know anything about mental retardation are either 
parents of a retarded child or members of associations for retarded citizens, 
who have in the past concentrated upon their own law practice and expended their 
volunteer efforts in building strong associations for retarded children, lobbying, 
or engaging in the development of services for the mentally retarded. 


Effland’s thorough scholarly treatment of these problems is a refreshing change 
and a great contribution. This reaction comment expresses the point of view of an 
attorney-parent who has worked on trust and estate plans for many families with a 
mentally retarded family member. 

A mentally retarded person is a human being and a citizen. He is more normal 
than abnormal. He wants the opportunity for love, dignity, education, training, 
habilitation, treatment, care, and work, and the rights and responsibilities which 
other citizens take for granted. Although professionals sometimes broadly classify 
the mentally retarded as mildly, moderately, severely, or profoundly retarded, each 
retarded person must be looked upon as an individual entitled to dignity and respect. 

The greatest and most distressing concern of older parents of a mentally retarded 
child is: What will happen to our child when we are both dead? Parents are primarily 
concerned about finding solutions to three questions: 


1. How can we be reasonably certain that there will be a friend, advocate, and 
protector of our child’s legal rights for his lifetime? 

2. How can we distribute our assets fairly among our retarded child and our other 
children? 

3. How can we be reasonably certain that the assets we leave for the benefit of our 
retarded child will best be expended for him and last for his entire lifetime? 


THE BASIC ESTATE PLAN 


Of the more than 200 estate plans I have prepared for parents of retarded children, 
most were for parents whose children were profoundly, severely, or moderately 
retarded; only a few were for parents whose children were mildly retarded.I have 
never prepared an estate plan that would permit the retarded person to inherit out- 
right assets other than keepsake personal property of nominal value. For the follow- 
ing reasons, legal title to the parents’ assets should not be allowed to vest in a retarded 
Person, either through inheritance or gift: 

1. Mentally retarded persons can often be taken advantage of by friends, fellow 
employees, relatives, service providers, businessmen, government personnel, and 
the unscrupulous. 
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2. Under most state laws government agencies will take all or almost all assets 
owned by a retarded person, if the government agency provides service to him. 
These agencies are quick to locate assets and initiate litigation to seek reimburse- 
ment. This consumes personal assets in a very short period of time, leaving the re- 
tarded person without private funds. 

3. If the retarded person owns assets in excess of a very limited amount, he is 
disqualified from receiving some types of government assistance until his assets 
have been largely expended. 

4. Mentally retarded citizens are unable to manage large sums of money or 
certain types of property. The profoundly retarded do not know what property is. 
Many severely and moderately retarded persons have been taught the differences 
among coins, but not the differences among $10, $100, and $1000, let alone larger 
sums. This is less often true of the mildly retarded person, who can learn to pay his 
rent, deposit his paycheck, keep a checking account, and attend to small purchases. 
Nevertheless, he may not comprehend the significance of larger sums and may be 
vulnerable to exploitation. 

An attorney employed to plan the disposition of wealth for a family with a retard- 
ed child should initially schedule an office conference and mail to the parents for 
completion and return a form for describing family history, income, and assets. The 
form should request the names, ages, birthdates, social security numbers, addresses, 
phone numbers, and income of the parents, the mentally retarded child, and other 
children. It should also include a list of all assets of the parents, with indications of 
approximate evaluation, nature of ownership, and the party who furnished the con- 
sideration for any assets held in joint tenancy. The form should request the following 
additional information concerning the mentally retarded person: 


1. Degree of mental retardation: profound, severe, moderate, or mild, with copies 
of professional diagnostic reports. 

2. Education. 

3. Other physical or mental handicaps. 

4. Personality and behavioral traits. 

5. Capabilities and limitations (e.g., can he read, walk, talk, toilet, dress him- 
self, take a bus, drive a car, make change or purchases’). 

6. Interests (e.g., does he enjoy music, television, radio, bowling, movies, reading, 
athletics, camping, dancing, swimming, fishing?). 

7. Work history and earnings. 

8. Assets (e.g., bank accounts, government bonds). Are assets held in his name, in 
joint tenancy with another, or in fiduciary account for him? 

9. Other financial provision: Has anyone other than the parents or the mentally 
retarded individual provided for the mentally retarded person through will, 
insurance, orin any other way ? Frequently this is done with the best of intentions, 
but the form of ownership may have to be changed to avoid problems. 


Personal legal status: Has legal guardianship of his person or estate been 
established? Is he a ward of the state? 


10 


The form should also request insurance policy information, including policy 
number, name of company, face amount, type, ownership, and primary and contin- 
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gent beneficiary provisions for each policy owned by or insuring the life of either 
parent. This information is necessary since the primary or contingent beneficiary 
clause may need to be changed to the estate or trust, if a trust is established, in order 
to avoid vesting legal title to insurance proceeds in the retarded child. This pro- 
cedure may avoid the necessity of having both a guardianship of the estate and a 
trust for the benefit of the retarded person. 

After receiving this information, the attorney should meet with the parents 
and review it with them. It is only at this point that it is possible to help the parents 
determine the type of estate plan best suited to their needs and those of their 
mentally retarded child. Usually, they will choose one of three plans: (1) a simple 
will which excludes the retarded person; (2) a contingent testamentary trust will; 
or (3) a revocable living or testamentary trust. 

Simple wills which exclude a mentally retarded child may be advisable for 
young parents with very limited assets that would be needed after their death for the 
maintenance of their other children. If this type of plan is initially adopted, if often 
will be changed in favor of one of the other types as the assets of the parents increase 
or as the needs of their nonretarded children decrease. This plan may also be advis- 
able for older parents who have limited assets and desire to distribute them to a non- 
retarded adult child whom they believe will expend a fair proportion of these assets 
for the retarded sibling. Parents should be fully advised, however, of the documented 
possibility that greed, mental illness, death, divorce, or disability of the nonretarded 
child may prevent their expectations from being realized. Under this plan each 
spouse executes a will which provides that his or her entire estate is to be distributed 
to the other spouse if surviving and otherwise to the nonretarded children in equal 
shares, with the retarded child specifically excluded from inheriting by the will. 

Even in this situation, where the mentally retarded family member is excluded 
from any property rights under the will, the attorney should discuss with the clients 
the advisability of naming guardians and successor guardians of the person of the 
retarded child, in addition to the guardians customarily nominated for the normal 
minor children. It may be advantageous to have such a guardian of the person with 
the legal power to act as friend, advocate, and protector of the retarded person’s 
rights. In many states, however, this would require an adjudication that the 
retarded person is incompetent and unable to vote, marry, or contract. In the case 
of a person who is only mildly retarded, this would probably be an erroneous 
labeling, with multiple attendant adverse effects. The adjudication of incompetence 
can, and in many cases should, be avoided, especially if someone in the family 
(perhaps a sibling) can protect the legal rights of the retarded individual much as 
a guardian of the person would, without a court-administered guardianship being 
established. 

The second possibility is to create a contingent testamentary trust will for 
each spouse. Under one version of this plan, each will provides that the estate is 
to be distributed to the other spouse if surviving. Upon the death of the surviving 
Spouse, the entire estate is to be divided into two parts: one to be held in trust for 
the benefit of, or distributed to, the nonretarded children and the other to be 
held in a separate trust for the benefit of the retarded child. The trust created 
for the benefit of the retarded child should provide for discretionary distributions 
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to the retarded child during his lifetime; at his death, the remaining trust assets 
may be distributed to the siblings or to other beneficiaries. 

This plan is especially appropriate when death taxes are nominal or nonexis- 
tent, when all assets are owned by the parents in joint tenancy, or when for non-tax 
reasons the parents decide that the survivor should have complete ownership and 
control of the deceased spouse’s estate without a trust being created until both 
spouses are deceased. Contingent testamentary trusts offer great flexibility by 
permitting the surviving spouse during his or her lifetime to eliminate the trust, 
amend the trust provisions, or change the portion of the estate that will be held 
in trust for the benefit of the retarded child. The ability to make such changes may 
be of great importance if the programs or policies of the government with respect 
to the mentally retarded, or the needs of the mentally retarded child, or the 
spendthrift trust law of the state should change during the life of the surviving 
spouse. 

The separate trust for the mentally retarded person is desirable since it 
encourages the parents to focus upon the trust provisions, determine what portion 
of their assets are to be held for the benefit of the retarded child, and decide 
whether the trustees are or are not to have the power to expend trust assets for the 
benefit of siblings. Even when the attorney, in drafting the trust instrument, has 
done everything possible to prevent trust depletion, if creditors of the mentally 
retarded person should at any time legally able to reach trust assets held for his 
benefit, at least with separate trusts for the retarded and nonretarded children, 
creditors of the retarded persons should be limited to reaching assets held for the 
benefit of the retarded individual and not trust assets held for the benefit of other 
children. 

The third type of plan involves revocable living or testamentary trusts. A trust 
is created either prior to or upon the death of a particular parent. The trust 
generally provides for the distribution of principal and income for the benefit of 
the surviving spouse (if any) during his lifetime and, upon his death, establishes a 
separate trust for the benefit of the mentally retarded child. This plan often also 
includes a marital trust and nonmarital trust (or parallel devices in a community- 
property state) when there is a surviving spouse and when the size of the parent's 
estate would create substantial death taxes. In such a situation the administrative 
costs and burdens of maintaining the tax-saving trust during the lifetime of the 
surviving spouse is outweighed by the savings in death taxes. 

If one spouse is an experienced manager of assets and the other inexperienced, 
the experienced spouse may, in the absence of a trust, fear dissipation of family 
assets after his death. He may fear that no property will remain after the death of 
the surviving spouse for the benefit of the mentally retarded child. The first spouse 
to die may also be concerned that the other spouse, if he survives, would favor the 
nonretarded children to the detriment of the retarded child, or vice versa. Also 
remarriage and subsequent death of the surviving spouse may result in the elimina- 
tion of any trust benefit for the retarded child. These factors argue for trust 
management of assets of the surviving spouse. 

After selection of a plan, the parents should be advised that it should be 
reviewed at least every five years, as well as when there is a substantial change in 
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their assets, one of them dies, or their knowledge increases concerning the capabi- 
lities of their retarded child. In addition to the usual reasons for review, there may 
be changes in the capabilities of the retarded child, changes in trust law—especially 
with regard to spendthrift provisions and discretionary powers—or changes in the - 
liability of parents for the support of mentally retarded children, governmental 
financial assistance, and other benefits for mentally retarded persons. It is not 
uncommon to have parents first adopt a plan excluding their retarded child, later 
adopt testamentary trust wills establishing a trust for their retarded child upon the 
death of the surviving spouse, and, finally, adopt a plan with a marital trust provid- 
ing for the establishment of a trust upon the husband’s death for the lifetime of the 
wife, and thereafter, for the benefit of the retarded person. This ultimate trust 
may be further amended to increase the portion to be distributed to the trust for 
the retarded child after other children have been educated, attained their majority, 
and are independent. 

Once the type of plan has been selected, it is essential to determine the 
fractional division between the mentally retarded child and other children. This is 
frequently difficult for parents. They want to be fair to their normal children and 
are correctly fearful that the state or county government may be able to take assets 
left outright to, or in trust for, their retarded child. They are sometimes erroneously 
advised by government employees who either do not know the law or intentionally 
discourage parents from making appropriate plans for their handicapped child. 
These officials often seek to take all of the child’s assets and have the state assume 
responsibility for the retarded person when he is destitute. Parents must be properly 
advised about existing support and benefit laws. Parents must also realize that 
although a trust may operate for the lifetime of the retarded person, upon his death 
distribution can be made to other children or beneficiaries of their choosing. 

Existing governmental financial assistance that may be available for the mental- 
ly retarded person must also be analyzed (social security, veterans benefits, 
supplemental security income for the aged, blind, and disabled, medical assistance, 
Medicare, Medicaid, and other rehabilitation and cost-of-care programs). Parents 
must be assisted in analyzing the costs of care for a child who is mentally retarded. 
The cost will vary tremendously depending upon the nature of the handicap and 
services available. For example, in Minnesota’s state institutions the average cost 
of care now amounts to $600 per month. Its community residential services cost 
from $150 to $700 per month, exclusive of medical, dental, hospital, clothing, and 
other miscellaneous costs. It is impossible to know what the costs will be 10, 20, 
or 30 years from now, but it can easily be seen that only very wealthy parents can 
provide for the total cost for 40-60 years of care for a mentally retarded person. 
Thus, for the vast majority of parent clients, the trust cannot cover the basic 
necessities such as food, housing, medical, and dental care, but rather must be 
designed to provide a source of funds for purchasing those things that government 
agencies usually do not provide (spending money, radios, record players, televi- 
sion sets, extra food, personal clothing, movies, bowling, athletic contests, vacations, 
evaluations, and trips). All of these items can make the retarded person's life more 
enjoyable and normal. 

The fractional division of assets among children may vary—from excluding the 
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mentally retarded child when the parents are young and their assets are very 
limited to excluding nonretarded children when they are independently established. 
Generally, however, parents dislike either extreme. They base their decision on the 
estimated size of their estate after the death of both, the age of their children, their 
conception of fair play, the estimated needs of the retarded child for his lifetime, 
the quality of the legal advice given, and the strength of their state’s spendthrift 
trust law. 


SPECIFIC TRUST PROVISIONS 


Whenever a trust is to be used as a part of the estate plan, great care is required 
in its drafting. A standard form of trust instrument should never be relied upon and 
no broad assumptions should be made concerning the trustee's ability to know how 
to provide for the needs of the mentally retarded beneficiary. 


Determination of Trust Purposes 


The trust instrument must be drafted in light of its general purposes, and should 
articulate these purposes for the guidance of trustees and of judges in case of 
dispute. Essential trust purposes include the following: 


1. The trustis primarily for the benefit of the retarded person and only incidentally 
for the benefit of the remaindermen beneficiaries. This purpose should lead 
trustees to try to ensure that the corpus and income are expended for, and last 
the lifetime of, the retarded person, rather than try to increase or maintain the 
corpus for the benefit of the remaindermen beneficiaries. 

2. The trust is intended to ensure that there will always be a friend, advocate, and 
protector of the legal rights of the retarded beneficiary. 

3. The trust is intended to ensure that the retarded individual receives the services 
that will assist him in developing his maximum potential and in achieving a re- 
asonable degree of normalcy and happiness. 

4. Since in most instances the trust fund cannot be expected to cover the basic 
costs of care (such as food, lodging, medical, dental, or hospital care), the trust 
will usually be intended to supplement the mentally retarded person’s earnings 
or governmental financial assistance. 


Determination of Trustees 


Because of the many difficult decisions that will be required in order to accomplish 
the trust purposes and maximize its benefit to the beneficiary, designation of proper 
trustees is of prime importance. A bank or corporate institution should never be 
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designated as the sole trustee. Appointment of such an institution as a trustee may be 
important where the trust corpus is sizable, but one should try to ensure that there 
will always be an individual trustee or individual co-trustee to serve with any corporate 
trustee. In this regard, clients might consider relatives who have a personal interest 
in and affection for the retarded person. They may wish to name as the individual, 
orsuccessor individual, trustee a person of approximately the same age as the retarded 
person. Frequently, one or more siblings will have a sincere love and interest in the 
welfare of their retarded brother or sister. Parents should be advised, however, of 
possible conflicts of interest in a sibling acting as trustee when he is also a remainder- 
man beneficiary in the trust. The corporate trustee may have a similar conflict: the 
larger the corpus, the larger its trustee fee. 

Individual trustees should be appointed in succession, with the last given the 
power to appoint a successor for himself. It is also possible to provide that the then 
executive director of the local or state association for retarded children, or similar 
organization, shall become trustee upon the death or disqualification of all named 
individual trustees and shall have the power to appoint a successor to himself. If the 
executive director cannot act, he can then locate another person who could become 
an adyocate and protector for the retarded person, as well as manage trust funds. 
Such a replacement might be a staff person or the parent or relative of another 
retarded person who lives in the same facility as the mentally retarded child. If a bank, 
corporation, or other institution is named as co-trustee, the individual trustees should 
whenever possible be given the power to substitute another bank or corporate 
trustee. 

Before a corporate trustee is named, the amount of its annual fee and its willing- 
ness to accept the trust should be determined. Some banks are not interested in trusts 
with a small corpus (under $50,000 in some cases). Frequently, their annual fee is 
as high as one-half of 1 percent, with a minimum of $750.00 per year. There also may 
be additional initial and termination fees which effectively preclude the use of a 
corporate trustee as co-trustee. This should not, however, deter an attorney from 
utilizing the trust in his plan. I have prepared trust instruments where the estimated 
corpus was as low as $5,000. It does not take exceptional skill for an individual trustee 
to purchase bank certificates of deposit, open and maintain savings accounts, or 
purchase government bonds; the trust instrument can require that conservative 
investments of this sort be used. 

Finally, it must be determined whether or not the trust should be court supervised. 
The primary factors for consideration are: (1) the estimated size of the corpus; 
(2) the identity of the trustees and their successors; and (3) the cost of court supervi- 
sion. In order to minimize expense, it may be desirable to avoid court supervision of 
the named and successor-named trustees and to have court supervision beyond that 
point for the unnamed trustees who may be appointed by the named trustees, if this 
power of appointment is given. It also may be desirable to avoid court supervision 
entirely, except where a majority of the remaindermen beneficiaries demand supervi- 
sion. Certainly, the advantages and disadvantages of court supervision should be 
explained to the client. 
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Expression of Trustees’ Powers, Duties, and Instructions 


In order to accomplish the trust purposes, it is important to be quite specific 
regarding the powers and duties of trustees. Some of the items that should be specified 
are discussed in this section. 


1. Include in the trust instrument the strongest possible spendthrift clause. Much 
of the shape of the rest of the trust will depend on a judgment as to whether the 
spendthrift clause will be respected by the courts of the state in question.! An 
example of such a clause is: 


“Neither principal nor income of this trust, nor any beneficiary's interest 
herein, while undistributed in fact, shall be subject to: 


(a) alienation, assignment, encumbrance, appointment or anticipation by 
the beneficiary; 


(b) garnishment, attachment, execution, or bankruptcy proceedings; 


(c) claims foralimony or support, orany other claims by any creditor or person 
including the State of [ ] or any of its political subdivisions thereof 
against the beneficiary; 


(d) any other transfer voluntary or involuntary from the beneficiary.” 


In a state that does not strongly enforce spendthrift provisions, a trust may be 
inadvisable. If a trust is used in such a state, the instrument should clearly define 
its purposes and prohibit the trustees from expending income or principal for 
costs of basic care. Either the trustees should be empowered to terminate the 
trust and distribute the trust fund to the named remaindermen beneficiaries if 
they determine that legally enforceable claims for reimbursement for costs of 
care would defeat the purposes of the trust, or the instrument should provide 
for termination of the trust and distribution of its assets to remainderman upon 
a judicial determination that the trust fund was subject to liability for payment 
ofsuch claims by the state, county, or other creditor providing such costs of basic 
care. Such provisions might be unnecessary in the exceptional case where the 
trust funds are clearly sufficient to pay all costs for the lifetime of the mentally 
retarded person. 


2. Instruct the trustee to accumulate and add to principal the entire net income of 
the trust fund. This provision, in addition to a provision granting the trustee 
absolute discretion relative to expenditures from principal and the strongest 


1 See In re Estate of Moulton, 233 Minn. 286, 301-302, 46 N.W.2d 667, 675 (1951): “It is sufficient to say 
that the law on this subject is settled in this state and that, once it is established that a spendthrift 
trust exists, either by express provisions of the instrument or by implication, the beneficiary's interest 
can no more be reached in the hands of the trustee for alimony or support than for any other debt 
of obligation.” Town of Bridgeport v. Reilly, 133 Conn. 31, 47 A.2d 865 (1946); Town of Randolph 
v. Roberts, 346 Mass. 578, 195 N.E.2d 72 (1964); Lamberton v. Lamberton, 229 Minn. 29, 38 N.W.2d 
72 (1949). See also Erickson v. Erickson, 197 Minn. 71, 266 N.W. 161, rehearing denied, 267 N.W. 
426 (1936); In re Wright's Will, 12 Wis. 2d 375, 107 N.W.2d 146 (1961). 

The text uses the term “spendthrift trust” to describe trusts which have a disabling restraint on 
the alienation of trust income or principal and in which the beneficiary has no definable economic 
interest until the trustee exercises discretionary power of distribution in the beneficiary's favor. There 
are considerable variations in the statutory and case law in different jurisdictions. Draftsmen will, 
of course, want to research their local law before they undertake the drafting suggested in the text. 
2 A. Scorr, THE Law oF Trusts § 155 (3d ed. 1967) is a useful place to begin. 
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possible spendthrift clause, should make it clear that no one (the mentally re- 
tarded person, his creditors, the federal, state, county, or local government, or 
anyone else) has any right to, or claim against, the income or principal of the 
trust fund. The advantages of ensuring that the trust fund will last for the lifetime 
of the mentally retarded person, that it will be protected from the claims of 
governmental or other creditors, and that its income will not be considered the 
income of the retarded person exceed any tax disadvantages (such as a lower 
income tax exemption from $300 to $100 or the imposition of the “throwback” 
provision of the Internal Revenue Code with respect to capital gains of the trust). 
In states that enforce strong spendthrift trust provisions, the trust can provide 
that the trustees, in their sole and absolute discretion, shall have the power to 
expend principal for the education, comfort, maintenance, livelihood, health, and 
general welfare of the mentally retarded person. In sucha state, the trustees may 
ormay notexercise their options, butno one can compel them to expend funds for 
the costs of basic care or to reimburse the government for having paid for such 
costs. If the trust becomes effective during the lifetime of the surviving spouse, 
the trustees can be empowered to expend principal for the cost of care of the 
retarded child only up to the amount which the living parent would be legally 
liable to pay the state or county for care of the retarded child. The reason for this 
latter type of provision is that the laws of many states provide that the parents 
are not liable to the state or county government for the cost of care after the 
retarded child attains the age of 21 or 18, but that the parents are liable for all or 
part of such cost of care for a child under the age of 21 or 18. 


In states that enforce strong spendthrift trust provisions, the trust instrument 
may provide that trustees, in exercising their discretion with respect to making 
expenditures of principal, should first secure and expend all government finan- 
cial assistance benefits and the beneficiary’s own earnings before expending 
trust principal for the costs of basic care. The trustees should encourage the re- 
tarded individual to maximize his earning potential for the sake of his own 
personal development. 


Even in states that enforce strong spendthrift trust provisions, if the amount of 
principal and income are clearly insufficient to pay the lifetime costs of basic 
care (food, lodging, medical, dental, hospital, and clothing), one should consider 
inclusion of a clause in the trust instrument prohibiting or limiting the trustees 
from expending principal for such costs to the provider of such services, or to 
the government as reimbursement. 


Empower and instruct the trustee to collect, expend, account separately, and 
not commingle with the trust fund all governmental financial assistance benefits 
to which the retarded person is entitled. If a parent covered by social security 
dies, retires, or becomes disabled, his normal minor child may be entitled to a 
social security payment or benefit until the child attains the age of 22. If the child 
is mentally retarded before age 22, however, and continues to meet the disability 
and other prescribed qualifications, he may continue to receive such social 
security benefits for his lifetime.? It should also be noted that an individual 
entitled to childhood disability benefits may become re-entitled if he is again 
disabled within a period of seven years after termination of benefits. This 
stipulation would certainly assist retarded recipients who had marginal employ- 
ment capabilities. It should also be noted that the amount a childhood disability 
recipient may earn without loss of benefits was raised from $1,600 to $2,100 


242 U.S.C. § 402(d)(1)(G) (Supp. II 1972). 
3Id. § 402(d)(6)(B). 
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annually and income above $2,100 will be reduced only by $1.00 for each $2.00 
of earnings.* The Social Security Administration prefers to make payments to 
a spouse, parent, relative, legal guardian, or friend who will expend the funds for 
the benefit of the mentally retarded person. The administration lists the state 
agency or institution as a possible payee, but a state agency or institution fre- 
quently attempts not only to become payee, but to deposit all but a pittance of 
the payment in the state’s general revenue fund. The lawyer’s awareness of these 
practices is especially important when the client is poor or easily intimidated. 


Instruct and empower the trustees, in their discretion, to expend principal for 
needs that are not provided by governmental financial assistance and benefits 
or by the provider of services. These needs should be specified in detail. They 
may include spending money, additional food, health services not provided, 
clothing, radios, record players, television sets, camping, vacations, athletic 
contests, movies, trips, and money to purchase appropriate gifts for relatives 
and friends. 

Instructand empower the trustees to deposit from time to time in a credit account 
to be used by the mentally retarded beneficiary (or on his behalf by an employee 
of the facility in which he resides) such trust funds as the trustees deem advisable. 
Provide that the trustee or his agent shall personally visit the mentally retarded 
person at his residence at least once every three months (more frequently if the 
trust fund can support the visits) to inspect his living conditions; to inquire of 
the staff and especially of the retarded person regarding his treatment and care 
by employees of the residential facility; to let him know he has a friend and advo- 
cate; to see that he has spending money for the things he wants; to know that he 
is receiving education, work training, and social and recreational programs; and 
to ensure that government assistance and trust funds are in fact being expended 
by or for him. Eternal vigilance is required. Provisions should be made for the 
payment of reasonable compensation to the trustee for these visits, if possible, 
and for all expenses of travel, meals, and lodging. 


Provide in the trust instrument that the trustees or their agents shall make or 
have made an annual evaluation of the mentally retarded beneficiary, including 
the following elements: 


(a) physical condition, determined by an independent physician; 
(b) educationaland training program; 

(c) work opportunities and earnings; 

(d) recreational, leisure time, and social needs: 

(e) appropriateness of existing residential and program services; 


(f) laws and administrative practices relating to various governmental financial 
assistance and benefit program, because unless the person has a reasonable 
chance of earning sufficient income to support himself, it is essential that 
these benefits be secured; 

(g) legal rights, including free public education, habilitation and treatment 
which meet minimal (constitutionally protected) standards, a minimum or 
fair wage for the work he performs, privacy, the right to vote and freedom to 


ald. § 403(8)(1), (3). 
>The financial assistance and benefit programs currently in effect include the following: 


Social Security Act: Supplemental Security Income for the Aged, Blind, and Disabled (replaced 
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marry. The trustee should base his annual evaluation on contacts with the 
mentally retarded person himself, his brothers or sisters, the employees of 
his residential facility, the county or regional social worker and employees, 
and volunteer members of the state or local association for retarded 
children. 


11. Provide in the trust instrument for distribution of the trust fund, principal 
and accrued net income, upon the death of the mentally retarded person. 


Professional discussion of this sort will, I hope, be of some assistance to the 
legal profession in recognizing and stimulating thought and action toward the solu- 
tion of special problems in estate planning for parents of a mentally retarded child. 
Beyond their technical skills, attorneys must also learn that a mentally retarded 
person is a human being, a citizen entitled to the legal rights of citizenship, to the 
Opportunity to perform the obligations and duties of a citizen, and to the opportunity 
for love and personal dignity. 
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Old Age Assistance and Aid to the Permanently and Totally Disabled, as of Jan. 1, 1974), 42 U.S.C. 
§ 1381-85 (Supp. II 1972); Medicare, Id. § 1395; Medicaid, Zd. § 1396. 
The War Orphans’ Educational Assistance Act, 38 U.S.C. §§ 1701-68 (Supp. II 1972), amending 
38 U.S.C. §§ 1701-68 (1970). 
Railroad and Retirement Act, 45 U.S.C. § 228(e) (Supp. II 1972), amending 45 U.S.C. § 228(e) 
(1970). 
Rehabilitation Act of 1973, 42 U.S.C.A. §§ 701 et seq. (Supp. 1974). 
Comprehensive Employment Training Act of 1973, 87 Stat. 839. 

See also 7 APWA WASHINGTON Report, Nov. 3, 1972 (Am. Pub. Welfare Ass’n.). See generally U.S. 


Dep’r oF HEALTH, EDUCATION & WELFARE, Pus. No. (0s) 72-26, MENTAL RETARDATION FINANCIAL 
ASSISTANCE PROGRAMS OF THE DEPARTMENT OF HEALTH, EDUCATION AND WELFARE (1971). 


CHAPTER 6 


Insurance 


Editorial Introduction 


The restoration of human dignity and legal rights to mentally 
retarded citizens has clear economic implications. In areas such as pe- 
onage, community treatment, and public assistance, those who benefit 
from unjust treatment of retarded persons will, in a more just order of 
things, gain less; the mentally retarded citizen will lose less. Society may 
find that it must readjust economic (and, for that matter, social) cost 
as it restores the flow of deserved benefits to the thousands of retarded 
workers, parents, and dependents who today suffer unjust deprivation. 

Insurance is an obvious economic dimension, although it is often 
overlooked by concerned citizens and even by reformers. Follmann’s 
paper is a detailed description of the scope of private and public insur- 
ance and assistance programs which benefit or fail to benefit mentally 
retarded workers. parents. and dependents. He assembles a formidable 
array of facts on coverage. numbers of persons affected. dollar amounts 
involved, and limitations. as they affect retarded citizens and their 
parents. siblings. and children in areas such as hospitalization insurance. 
life insurance. workmen's and unemployment compensation. and the 
typical welter of inadequate programs of federal and state assistance. 
Follmann’s expertise is formidable, although his somewhat laconic and 
factual style leaves to the reader the expression of outrage that the facts 
may justify. 

Smith describes insurance programs being sponsored or espoused 
by the National Association of Retarded Citizens and differs with 
Follmann’s assessment of the availability of health insurance coverage 
for mentally retarded individuals. Smith argues that the cost of long- 
term custodial care and other catastrophic health costs cannot be cov- 
ered successfully in voluntary insurance plans and recommends that this 
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type of risk be covered under an involuntary system such as social 
security. Smith also points out the lack of firm data on mortality and 
morbidity experience among retarded persons and expresses the hope 
that an authoritative study will be carried out in the near future. 

Friday describes mechanisms available to reduce the impact of a 
mentally retarded person’s possible legal incompetence on the provi- 
sion of adequate insurance coverage. He focuses attention on the in- 
adequacies of present health care coverage for retarded citizens and 
on the close relationship between health insurance and insurance for 
the costs of custodial care. Friday challenges the insurance industry 
to provide coverage that is needed for retarded citizens. 


PRINCIPAL PAPER 


J. F. FOLLMANN, JR. 


MENTAL RETARDATION, in economic terms alone, is costly both to a family 
unit and to society. Although precise measurement of cost is not possible, it includes 
notonly the costs of care, education, and training, but also the income which can be 
lost to the individual and family, and the loss of a productive person to society,! 
Basic to such considerations is the fact that mental retardation, where it involves 
severe disability, is essentially a matter of long-term care and treatment. 

Despite some progress during the past decade, sufficient consideration has 
yet to be given the subject of mental retardation by either the private or the public 
sector of the economy. Availability of needed services, the quality of such services, 
and the means for financing them remain inadequate from the standpoint of need 
and, in many instances, human decency. In part, this situation emanates from per- 
sonal reaction to the presence of a retarded child in the family, frequently express- 
ed by overprotectiveness. In large part, it flows from the fact that social concern 
for the mentally retarded citizen has been marked by a long history of neglect in 
which the retarded person was ejected from the walls of the city, incarcerated with 
criminals and the insane, or humorously tolerated as the village idiot. The vestigial 
Scars of this long history remain in their legal status, in public attitudes, in legislative 
amphitheaters, in services made available, in attitudes toward education and train- 
ing, andin employment practices. Even the attitude of friends and neighbors mirrors 
centuries of misunderstanding, neglect, and lack of human sympathy. 

The federal legislation advocated by President Kennedy and first enacted by 
Congress in 1963 represented a forward step in overcoming certain deficiencies 


'For a thoughtful treatment of this type, see R. CONLEY, THE ECONOMICS OF MENTAL RETARDATION 
(1973). 


146 The Mentally Retarded Citizen and the Law 


of the past.? The President’s Committee on Mental Retardation has, since its estab- 
lishment in 1966, played a significant role in focusing public attention on mental 
retardation and particularly on the need for services for the individual, for 
research, public information, and prevention. Concepts and approaches have 
changed. Attitudes have become more understanding and more humane. It is fair 
to say that this society has come a long way in its understanding of the problems 
related to mental retardation. It is also fair to say it has a long way to go. 

This paper views the status of mentally retarded citizens in relation to insurance 
protection against health risks, loss of income, and loss of life. In so doing, it is 
necessary to distinguish between those retarded citizens who are essentially depen- 
dent on others and those (a far larger group) who are capable of physical, social, 
and economic independence. This distinction, in turn, is generally determined by 
the individual's degree of mental retardation and potential for habilitation. 

Adequate insurance protection for mentally retarded citizens is necessarily 
intertwined with the social policies and practices that prevail in dealing with the 
mentally retarded. The legal aspects of these various problems are discussed else- 
where in this volume. To the extent society provides appropriate prenatal, post- 
natal nutrition and medical care to mothers and infants, the incidence of mental 
retardation, and thus the need for special insurance problems, can be reduced.? 

As educational and employment opportunities for mentally retarded individuals 
are improved, there is an increased likelihood that the individuals will receive 
health and other insurance coverage through employer and union group insurance 
plans. It is also less likely that there will be a question about an individual's capacity 
to contract for insurance or consent to payment in settlement of an insurance 
claim, 

Insurance for mentally retarded citizens is a complex subject. It does not lend it- 
self to simple answers, applicable in all cases. The viewpoints of insurers are continu- 
ally qualified, depending upon the degree of mental retardation, the socioeconomic 
circumstances present, the forms of care being received, and the legal status of 
the individual. The challenges for insurers are (1) to seek practical and workable 
solutions to the unusual problems of mentally retarded persons and (2) to avoid 
assuming that special problems exist in the absence of adequate data to support this 
assumption, 


COMPETENCE TO CONTRACT 


The legal status of the mentally retarded citizen, traditionally beset by difficult 
questions, is mired in concepts which have come to be looked upon as outmoded 


*Maternal and Child Health and Mental Retardation Planning Amendments of 1963, 77 Stat. 273 
(1963), as amended 42 U.S.C. §§ 701, 702, 711, 712, 1391-94 (1970); Mental Retardation Facilities 
and Community Mental Health Centers Construction Act of 1963, 77 Stat. 282 (1963), as amended in 
scattered sections of 20, 42 U.S.C. (1970). 

3For a discussion of this problem, see Kramer, Chapter 2 of this volume. 

4 See Herr, Chapter 9 of this volume; Bernstein, Chapter 10 of this volume. 
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and fallacious In some states the law expressly declares that institutional com- 
mitment itself does, and in others that it does not, establish legal incompetence; 
elsewhere statutes and hospital regulations prohibit residents of institutions from 
holding a driver's license, making a will, marrying, executing a contract, or having 
any power of management of property. The shortcomings and inadequacies of 
many states’ statutes, combined with the expense and stigma of guardianship, have 
often made institutionalization a poor man’s guardianship. 

The legal competence of a mentally retarded individual has a direct bearing on 
his insurance protection. The right of the individual citizen to enter into legal con- 
tracts and to give a valid release for the payment of benefits is fundamental for 
insurance, since all private insurance is in large part a matter of contract. Where 
group insurance protection is involved, the question of competence to enter into 
the insurance contract maynever arise, since the contract operates between an entity, 
such as an employer or an association, and the insurer. The matter of competence 
to give a valid release for payments, however, would remain. Contracting for an 
individual policy of insurance and acceptance of a payment in satisfaction of a claim 
both require legal competence; an insurer will not knowingly enter into an insur- 
ance contract with, or make payment to, an individual who lacks legal capacity to 
execute a binding contract. The insurer will insist on the appointment of a guardian 
for fear that the contract or payment may otherwise be invalid. 


PRIVATE HEALTH INSURANCE 


The private health insurance system in the United States includes insurance com- 
panies, Blue Cross plans, Blue Shield plans, dental service corporations, group 
medical and dental plans operating on a prepayment basis, plans that are self- 
administered by employers or labor unions, community plans, prepayment pre- 
scription drug plans, prepayment vision care plans, fraternal societies, and rural or 
consumer health cooperatives. Each has its distinctive approach. 

At the beginning of 1972 private health insurance in the United States provided 
some form of protection for over 186 million persons under age 65. This number 
represents some 92 percent of the civilian noninstitutionalized population under 
that age. It is clear, then, that the vast majority of the American public have some 
form of private insurance protection. In 1971, expenditures surpassed $16 billion 
in benefits for these persons. Of those having such protection at the beginning of 
1972, almost 107 million persons were covered by insurance companies. Blue Cross, 
Blue Shield, and medical society plans covered close to 71 million persons. The 
several hundred miscellaneous types of plans, including the prepaid group practice 
Plans, covered about 8 million persons. Thus, of the total number of persons having 
private health insurance coverage, before allowance is made for duplication, 58 
percent were protected by insurance companies; 38 percent by Blue Cross, Blue 
Shield, and medical society plans; and 4 percent by miscellaneous plans. The vast 


5See Kindred, Chapter 3 of this volume; Wald, Chapter 1 of this volume. 


148 The Mentally Retarded Citizen and the Law 


majority of persons over age 65 are covered by the public Medicare and Medicaid 
programs. 

Among the people under 65 who do not have private insurance protection — a 
steadily decreasing proportion — there are large segments covered by other financing 
arrangements provided by the public sector of the economy. There is a residual 
number of people under age 65, however, who do not have any private insurance 
protection and who do not appear to be beneficiaries of any of the several available 
public programs. Their number is not easily estimated; their characteristics are 
varied. Examination of the subject indicates absence of insurance to be more prev- 
alent among the unemployed, the unemployable, the seasonally employed, non- 
whites, persons living in rural areas, farm workers, domestics, the employees of 
very small businesses, persons with low educational attainment, and persons from 
broken homes. The inescapable conclusion is that many do not have health 
insurance because they cannot afford it. These population groups may, of course, 
overlap. In any instance, they reflect the influences of interacting social and eco- 
nomic practices of this society. Where the absence of insurance results from insuf- 
ficient income or other social or economic maladjustments, society would appear 
to have a degree of responsibility. This might take the form of overcoming social 
and economic imbalances. It might take the form of bringing such persons into 
existing public insurance programs to the degree necessary. Or it might take the 
form of providing or assisting in the purchase of adequate private insurance pro- 
tection through a system of national health insurance. 

The number of mentally retarded persons covered by the various types of pri- 
vate health insurers is not known because such statistics are not maintained. This 
is principally because under coverages written on groups of persons (as is the prac- 
tice in most types of private health insurance coverage), the insurer has no knowl- 
edge of the presence of retarded people in the insured group. To a considerable 
degree, this is also applicable to coverages written on individuals. 

The remainder of this section will be confined to protection provided by the 
insurance companies and the Blue Cross-Blue Shield plans. These two types of 
coverages fall into essentially two patterns: (1) basic in-hospital protection (cover- 
ing hospital room and board and ancillary expenses, surgery, physicians’ visits, 
and, frequently, out-of-hospital diagnostic X-ray examinations and laboratory 
tests) and (2) major medical expense insurance protection (covering both in-hospital 
and out-of-hospital care of nearly all types). 

With respect to insurance company coverage today, three fundamentals are 
important to note: 


1. Of more than 107 million persons covered by insurance companies, 82 million 
(76 percent of the total) are covered under group insurance plans. This fact is 
significant from several standpoints: 


(a) In the vast majority of cases, the employer shares in the insurance costs. 
In many, and in an increasing number of cases, the employer pays the 
entire cost of the insurance. 

(b) The coverage can be tailored to the needs or wishes of the group. This 
means that a high degree of consumer sophistication is brought to bear 
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on all decisions concerning the nature and scope of the health insurance 
coverage. 

(c) The process benefits from the administrative, operational, and mar- 
keting cost savings made possible by the group approach, thus reducing 
the nonrisk-bearing costs to a minimum. 


2. Over 43 million persons are covered by individually purchased health insurance 
policies. Many of these persons do not have group affiliations and would be 
uninsured were it not for this form of protection. In other instances, individual 
policies are used to supplement other forms of health insurance coverage. 


3. Of the persons below age 65 covered by insurance companies, 73 percent have 
comprehensive protection under major medical expense insurance. This pro- 
portion has been growing steadily (it was 9 percent in 1955 and 37 percent in 
1960) and will continue to increase. The maximum amount of benefits also 
has been steadily increasing, today ranging from $10,000 or $20,000 up to 
$30,000, $40,000, or even $ 250,000. The deductible amount can vary from 
$25 (zero with respect to hospital or surgical expenses) to $300 or higher, 
usually depending on whether some type of basic insurance protection is effec- 
tive. The amount of coinsurance under major medical expense insurance is 
generally 20 percent. The spectrum of health services covered can be as com- 
prehensive and complete as the purchaser desires. 


In instances where the mentally retarded individual has insurance coverage, 
medica! care and treatment expenses would be covered. If the coverage includes 
treatment of mental illness, some additional coverage would be available in the 
form of expenses for hospital and ambulatory psychiatric care. Some insurance 
companies include the cost of services of a clinical psychologist, others do not. In 
many instances, the psychologist must be referred by, or perform under the direction 
of, a physician. Generally, no costs of training, education, or custodial care (without 
active treatment) for a mentally retarded person are covered by health insurance 
since these services do not constitute medical care. In instances where the indi- 
vidual is confined to an institution, the insurance is not applicable unless the institu- 
tion qualifies under the insurance company’s definition of a “legally licensed 
hospital” and the care provided is other than essentially custodial. 

Health insurance coverage for mentally retarded persons might come about 
through (1) coverage under group insurance, (2) coverage as a dependent of an 
insured person, or (3) coverage under an individually purchased policy of insurance. 

In the 76 percent of the private health insurance coverages that are on groups 
of persons (most often employed groups), the contract is between the employer or 
association and the insurance company. Retarded persons who otherwise qualify 
for the insurance are automatically covered and, in fact, the insurer has no knowl- 
edge that the individual is mentally retarded. Thus, no distinction is made by the 
insurance company, and there is no added charge for coverage of the mentally 
retarded person. Under group insurance coverages, the privilege to convert to an 
individual policy upon leaving the insured group applies equally to a mentally 
retarded person and to others. Individual coverage is available to him without 
evidence of insurability, provided the conversion right is exercised in accordance 
with the terms of the contract. In some instances of insurance on small groups of 
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employed people, there may be limitations applicable to the coverage of the men- 
tally retarded individual, but he will not be excluded from coverage. 

An important form of health insurance for mentally retarded persons is coverage 
as a dependent of a person insured under a group insurance contract. This coverage 
is particularly important to severely retarded individuals who are dependent and 
not capable of employment. Under group health insurance policies, mentally 
retarded dependents are covered on the same basis as other dependents. Further- 
more, today it has become general practice to continue the dependent coverage to 
any age, as long as the original coverage remains effective and as long as the handi- 
capped dependent is unmarried and not capable of being self-sustaining. This 
continuation of the coverage is automatic, and there is no special premium for the 
continuation of coverage on such incapacitated dependents. Should the group 
insurance coverage cease, for whatever reason, the mentally retarded dependent 
usually is eligible for conversion to an individual policy of insurance at standard 
rates and without evidence of insurability. If the dependent person is confined in 
an institution at the time the group insurance coverage becomes effective, the 
dependent coverage becomes effective after such confinement ceases. These group 
insurance provisions are also becoming general with respect to dependents under 
individual policies of insurance. 

In September 1969, a committee of the Health Insurance Association of America 
made several recommendations to insurance companies for the improvement of 
health insurance coverage. Among these recommendations the following relate to 
coverage for dependents: 


That member companies be urged to encourage employers to permit continua- 
tion of coverage for physically and mentally handicapped children. 

That insurers encourage the continuation of group coverage to dependent 
survivors of a deceased insured employee with whatever qualifications appear 
necessary and reasonable, such as remarriage, or alternatively make the conversion 
privilege available on the death of the insured. 

That companies adopt a limited period of eligibility during which a dependent 
child no longer eligible for coverage as a dependent is eligible for an individual 
policy without evidence of insurability. Continuation of coverage for dependents 
following the death of the primary insured is being guaranteed today by some 
insurers, oftentimes with a built-in option to extend the coverage to higher levels 
without evidence of insurability at the additional premium required for the extra 
coverage. Insurance companies are encouraged to give consideration to use of such 
provisions, not alone in new issues but also in amending outstanding contracts. 

That the Association continue its present position of encouraging experimenta- 
tion and liberalization of individual Coverage as respects pre-existing conditions. 


Itis also of interest that today 33 states have laws pertaining to health insurance 
coverage for mentally retarded persons. In most instances, these laws are applicable 
to group and individual policies of insurance and to Blue Cross-Blue Shield plans. 
These laws have largely resulted from the joint efforts of the National Association 
for Retarded Citizens (NARC) and the Health Insurance Association of America to 
develop model legislation and to advance its progress. The model bill is drafted 
separately for group and individual policies, but they are essentially similar. The 
following is the group insurance provision: 
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A group hospital or medical expense insurance policy, hospital service plan con- 
tract, medical service plan contract, delivered or issued for delivery in this state 
more than 120 days after the effective date of this Act, which provides that coverage 
of a dependent child of an employee or other member of the covered group shall 
terminate upon attainment of the limiting age for dependent children specified 
in the policy contract shall also provide in substance that attainment of such limit- 
ing age shall not operate to terminate the coverage of such child while the child 
is and continues to be both (a) incapable of self-sustaining employment by reason 
of mental retardation or physical handicap and (b) chiefly dependent upon the 
employee or member for support and maintenance, provided proof of such inca- 
pacity and dependency is furnished to the insurer, hospital service plan corpora- 
tion, medical service plan corporation by the employee or member within 31 days 
of the child’s attainment of the limiting age and subsequently as may be required 
by the insurer corporation, but not more frequently than annually after the two 
year period following the child’s attainment of the limiting age. 


In certain instances, health insurance protection is available to mentally 
retarded persons on an individual policy basis, although not all insurance com- 
panies offer such coverage. Eligibility for insurance may depend on the degree of 
mental retardation as well as the presence or absence of accompanying physical 
complications or abnormalities. It is recognized that there are no clear lines of 
demarcation and that each case must be evaluated on the basis of all surrounding 
circumstances. Some insurers, for example, will accept a mildly retarded person 
as a standard risk. A moderately retarded person might be offered hospital and 
surgical insurance only or might be offered substandard insurance at an increased 
premium. No practical basis has been found for insuring severely or profoundly 
retarded persons. At least one large insurance company does not consider Down’s 
syndrome a disqualifying factor, although underlying physical complications 
present an underwriting problem. In any case, the mentally retarded person cannot 
be confined in an institution at the time of application for the insurance. He must 
be legally competent and self-supporting. As an alternative, if the degree of retar- 
dation is not too serious, an individual is probably eligible for the hospital indem- 
nity policy (which paysa flat amount per day, week, month during which the insured 
is hospitalized, regardless of the expenses incurred) at a substandard premium rate. 
In such cases, any period of hospitalization occurring during the first six months 
of the policy, which results from a preexisting condition, may not be covered. 

There are 74 Blue Cross plans operating in the United States. All have a re- 
stricted geographic area in which they conduct their operations; some are statewide, 
others are limited to a region within a state, and a few are limited to a single com- 
munity. Blue Cross plans were designed originally to provide hospitalization 
coverage, with preference for the type of accommodation to be used, usually a 
semiprivate accommodation. However, they now make available extended benefit 
coverages. 

A few Blue Cross plans cover surgical and medical expenses through 
cash indemnity payments to the subscriber. With respect to hospital care bene- 
fits, the unique character of Blue Cross is a result of its relationship with the 
hospitals that render the service. Insurance companies indemnify the covered 
person in relation to the charges for the services received; Blue Cross reimburses 
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the hospital in accordance with the terms of a contract it makes with the hospital. 
Although Blue Cross plans emphasize group enrollment, enrollment is available in 
some plans to the general public on an individual or nongroup enrollment basis 
at irregular intervals during the year. Other plans solicit nongroup enrollment on 
a continuous basis. Conversion to a nongroup enrollment is permitted the sub- 
scriber if he leaves the group. 

There are presently 73 Blue Shield and 9 medical society approved plans. Blue 
Shield plans have been categorized in three types, according to the nature of the 
benefits offered: full service plans, straight indemnity plans, and a combination 
of these two. The full service contracts entitle the subscriber to complete payment 
of expenses incurred for the benefits listed in the contract, with payment made 
directly to the physician. Straight indemnity plans are cash benefit plans paying 
specific predetermined cash benefits to the subscriber for a listed schedule of pro- 
cedures. The third and most prevalent type of contract offers a combination of the 
foregoing types. The subscriber is accorded the full service type of coverage if his 
income is below a fixed amount, which varies among plans. If his income is above 
this limit, he is subject to the same benefits used in the indemnity contract. 

Medical society approved plans other than Blue Shield are physician-sponsored, 
nonprofit, prepayment, surgical-medical benefit plans. The types of contracts are 
similar to those for Blue Shield plans. 

Blue Shield benefits are essentially for services: surgery and physicians’ visits. 
In most cases, coverage is limited to in-hospital care. Usually, extended benefits 
are available, but these generally serve to make the contract benefits more effec- 
tive, rather than to change the nature of the coverage. Persons enrolled in Blue 
Shield plans are covered predominantly on a group basis or as conversions to 
individual certificates after leaving a group. 

Much of the earlier information in this paper concerning insurance company 
coverages for mentally retarded persons pertains to Blue Cross-Blue Shield cover- 
ages. The availability of coverage and problems presented are essentially the same. 

In August 1972, the Blue Cross Association reported that 48 of the 74 Blue Cross 
plans covered handicapped dependent children to any age. Usually, it is required 
that the dependent be totally and permanently disabled, be incapable of self- 
sustaining employment, be unmarried, and that he reside with the insured person. 
In a few instances, there is an age limit to the coverage. Two plans relate the depen- 
dency status to “dependent for income tax purposes.” 

In summary, a considerable degree of private health insurance coverage is 
available to mentally retarded persons. For those with a mild degree of retardation 
who are beyond childhood, coverage can be acquired through group insurance 
policies at the place of employment or through the purchase of individual protec- 
tion. If the individual is a child or is seriously retarded, he can often be continued 
indefinitely as a dependent under the insurance coverage of his parent or guardian. 
Upon cessation of the coverage, he usually can convert to individual coverage 
without presentation of evidence of insurability. The most compelling problem 
affects mentally retarded persons at lower socioeconomic levels. They do not enjoy 
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private insurance coverage. Many are employed, or their providers are employed, 
in occupations where group insurance is not available. Their reliance, if any, is on 
public programs. 


PUBLIC PROGRAMS 


There are several types of publicly established programs concerned with the pay- 
ment of health or medical care expenses. All are limited to specifically designated 
population groups. Mentally retarded individuals eligible under these programs 
would have coverage of some or all of their medical expenses, but in almost all 
instances the cost of education, training, and custodial or residential care is not 
covered. These costs, however, are sometimes borne by public funds in other ways, 
such as through the public school system, vocational training, employment place- 
ment, and institutions established for the care of the metally retarded. 


Medicare 


The Medicare program was enacted in 1965 and became effective in 1966.8 Its 
purpose was to provide medical care, within limits, for most persons age 65 and 
over. It is administered by private health insurers. The hospital portion of the pro- 
gram (Part A) is financed by a federal tax levied equally on employers and employ- 
ees. The medical care portion of the program (Part B) is paid for in equal amounts 
by a monthly premium from the aged person and by a subsidy from the federal 
government paid from general tax revenues. Part A is a compulsory program, and 
Part B is voluntary. Both function under the social security system. Under Part A, 
provision is made for inpatient hospital services and for care in extended care faci- 
lities. Under Part B, provision is made for physicians and certain services such as 
outpatient clinics. 

At the present time, Medicare coverage is restricted to individuals 65 and over. 
Any mentally retarded individual of this age group can receive full coverage pro- 
vided he is otherwise eligible. 

Under a recent amendment, Medicare protection was extended to persons 
entitled for not less than 24 consecutive months to cash benefits under social 
security or railroad retirement programs because they are disabled.” Persons elig- 
ible include disabled workers at any age, disabled widows, and disabled dependent 
widowers between the ages of 50 and 65. Also covered are women 50 or older 
entitled to mother’s benefits who, for 24 months prior to the first month they would 
have been entitled to Medicare protection, met all the requirements for disability 


®Health Insurance for the Aged Act, tit. I, 79 Stat. 290 (codified in scattered sections of 26, 42, 
45 U.S.C. (1970). 
742 U.S.C. § 1395(c) (Supp. II 1972). 
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benefits except for the actual filing of a disability claim; people aged 18 and over 
who receive social security benefits because they became disabled before reach- 
ing age 22; and disabled qualified railroad retirement annuitants.$ 

Assuming that mental retardation would in many cases qualify as a disability 
under social security, this amendment to the Medicare program will provide hos- 
pital and medical expense coverage to some mentally retarded individuals not pre- 
viously receiving any health insurance protection. Under the Medicare program, 
however, no payment may be made for health or medical care expenditures: 


(1) which are not reasonable and necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a malformed body member. 


(6) which consitute personal comfort items; 
(7) where such expenses are for routine physical checkups, eyeglasses or eye 
examinations; .... 


(9) where such expenses are for custodial care; 


(12) where such expenses are for services . . . [related to] teeth or structures directly 
supporting teeth. ..9 


CHAMPUS 


In December 1946, the federal government instituted a program to finance medical 
care for dependents of active duty and retired uniformed services personnel (in- 
cluding Army, Navy, Air Force, Coast Guard, Geodetic-Survey, and Public Health 
Service). Medical care under Civilian Health and Medical Programs of the 
Uniformed Services, now known as CHAMPUS, is provided by civilian physicians, 
nurses, anesthetists, and therapists in civilian hospitals or government facilities for 
some 6 million persons. The covered care, administered by private insurance orga- 
nizations, includes hospitalization (semiprivate room), surgery, acute medical 
care, obstetrical and maternity care, treatment of acute emotional disorders, 
prehospitalization and posthospitalization tests and procedures, and limited treat- 
ment of injuries on an outpatient basis; custodial care is not covered. Dependents 
receiving care in civilian facilities must share the costs. 

In 1967 the treatment of mental illness and mental retardation was added to 
this program. Up to 45 days of hospitalization (subject to extension in certain cases) 
is provided for nervous, mental, and emotional disorders, and treatment on an 
outpatient basis for 2 visits a week is unlimited. 

The program for the handicapped is available only to dependents of active 
duty personnel and dependents already in the program whose fathers were killed 
in action while eligible for hostile fire pay. Persons in the program who became 
incapable of self-support because of disability prior to age 21, including severely 
and profoundly retarded persons, continue to be eligible for benefits for the handi- 
capped as long as one parent has active duty status. 


8]d. § 426. 
942 U.S.C. § 1395(y) (1970). 
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Under this program, institutional care can be provided. The CHAMPUS manual 
provides the following description: 


Institutional Care. Normally, this is residential care in private, nonprofit, public, 
or state institutions and facilities. Such institutions include, but are not limited to, 
schools for the deaf and blind and institutions for physically and/or mentally handi- 
capped persons, and may include day care, night care, or extended outpatient care 
at such facilities. It includes a private room when ordered by the physician or when 
no other accommodations are available. Institutional care is not [generally] author- 
ized in a private facility operated for profit... .. 10 


The benefits are available only for treatment of moderate, severe, or profound 
mental retardation or for a condition identified as a serious physical handicap con- 
dition; coverage does not extend to mild mental retardation. Benefits are limited 
to $350 a month for diagnosis, long-term treatment, and institutionalization. 


Workmen’s Compensation 


The workmen’s compensation laws provide for the payment of certain medical 
care expenses if mental retardation is the result of employment. For instance, a 
worker who sustains a severe head injury causing mental retardation will receive 
all of the state workmen’s compensation benefits available. Although the benefits 
differ from state to state, most state laws today provide for full medical care benefits, 
including physical rehabilitation and the cost of education and training. Some 
laws, however, do not cover custodial or residential care, although the majority 
do so when such care is required by an injury. 


Medicaid 


In 1965, the Medicaid (Title XIX) program was established to assist persons who 
would sustain a severe financial burden as a result of medical care expenses.1! 
This program is financed by federal and state governments from general revenues, 
with counties contributing in some instances. It is administered by the states, each 
of which determines in part standards of eligibility for benefits and the nature and 
extent of medical care to be provided. Frequently, the amount paid for a particular 
service is limited. Federal funds are available under Medicaid for inpatient psychi- 
atric services in a general hospital, outpatient hospital services, physician services, 
skilled nursing homes, clinical services, and prescribed drugs. Mentally retarded 
individuals who qualify for assistance as permanently and totally disabled, or who 
are adjudged “medically indigent” under the criteria established in their state, 
qualify for the covered types of medical care provided for under Medicaid in their 
state. However, costs of education, training, and custodial or residential care are 
never covered. 

}°Office of Information for the Armed Forces, & Uniformed Services Health Benefits Program (DOD 


PA-3B 1969). 
"Pub. L. No. 89-97, 79 Stat. 343 (1965) as amended 42 U.S.C. § 1396 (1970). 
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Veterans Administration Program 


The Veterans Administration (VA) program!2 has no health insurance benefits or 
any benefits of this type. Although medical care is provided to disabled veterans, as 
are physical and vocational rehabilitation services and custodial care, no health bene- 
fits are available to their families. The War Orphans Educational Assistance Act!3 
does, however, provide educational opportunities for children of veterans who died 
or were permanently and totally disabled as a result of service in the armed forces, 
Mentally retarded children of these veterans are eligible for “special restorative 
training” from ages 14-23, if approved by the Veterans Administration. The sum 
of $130 per month for up to 36 months is available for this special training. The 
monthly sum may be increased for shorter training periods, but total educational 
benefits cannot exceed $4,680. 

“Special restorative training” under the act is individualized and not geared 
solely toward a high school diploma. Benefits may be used to pay institutional 
charges if the institution is training the child. (“Institution” is loosely defined by 
the act to include hospitals, institutions for mentally retarded persons, or any other 
place where training is being given.) Training starts as soon as the individual is 
approved, and no one is placed in training without parental consent. The VA does 
not conduct the training, but a VA training officer provides supervision at least 
Once every 30 days and may adjust the progress as needed. 


PROPOSALS FOR NATIONAL HEALTH INSURANCE 


Presently there are before Congress several proposals that would establish a pro- 
gram of national health insurance in the United States. Each proposal offers benefits 
to mentally retarded persons through comprehensive health insurance protection 
available to all citizens regardless of health or financial status. Yet none of the pro- 
posals provides for the costs of education, training, or custodial care. 


PROTECTION AGAINST LOSS OF INCOME 


An important form of insurance is that which provides protection against loss of 
income resulting from disability. This type of protection is important to mentally 
retarded individuals who are gainfully employed. Private insurance against loss of 
income resulting from disability has been made available by insurance companies 


1238 U.S.C. §§ 101-5224 (1970). 
13 War Orphans Education Assistance Act of 1956, 70 Stat. 411 (1956), as amended in scattered sections 
of 38 U.S.C. (1970). 
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in the United States for over a century. Today, 41 million persons in the work force 
have some insurance protection against this hazard. In addition, 17.5 million have 
protection through formal paid sick leave plans, and perhaps 7 million through other 
arrangements. In 1971, loss of income benefit payments by insurance companies 
exceeded $1.7 billion. The amounts paid to workers through informal sick leave 
arrangements are no doubt also substantial. 

Private loss of income insurance is made available on both group and individual 
insurance bases. Through either approach, a wide range of benefits is available. 
Benefits might continue for periods of 13, 26, or 52 weeks, up to 5 or 10 years, or 
until retirement age or death. Amounts of benefits vary from very little up to 60 per- 
cent or 80 percent of earned income. The number of gainfully employed mentally 
retarded persons with loss of income insurance protection is not known. 

The majority of persons protected against loss of income by insurance com- 
panies have protection through group insurance programs at their places of em- 
ployment. Coverage of mentally retarded persons under group insurance programs 
follows essentially the same pattern as protection against the costs of medical care 
described in the second section of this paper. Mentally retarded individuals who 
otherwise qualify as eligible employees for insurance protection are covered on 
the same basis as all other employees. There is no special premium loading for 
mentally retarded employees. Usually such coverage pertains only to full-time 
employees. Where long-term disability benefits are involved, there is sometimes a 
preexisting condition exclusion; the practical effect of this is unclear, since the 
fact of employment provides substantial evidence that the preexisting mental re- 
tardation was not disabling. 

Individual insurance protection is important for employed or self-employed 
mentally retarded persons who do not have insurance coverage on a group basis. 
Mentally retarded applicants for individual insurance who are self-supporting and 
gainfully employed are considered by insurers for coverage, subject to the eligi- 
bility requirements and underwriting rules of the particular insurer. Generally, 
individuals with a mild degree of retardation (typically the case among those em- 
ployed) would be insured unless other conditions were present, and the standard 
premium rate would apply. The basic consideration is the presence of earned in- 
come on a full-time basis and the ability to make the necessary premium payments, 
a consideration in the evaluation of all applicants. The nature of the occupation 
also enters into underwriting considerations. If the degree of retardation is of a 
More serious nature, the payment of a special premium might be required or the 
individual could be denied coverage. Primary considerations are the need for assu- 
Tance that the applicant can economically afford to pay the required premiums 
Over a period of time and the need to avoid the hazard of adverse selection. Each 
insurer reaches its own decisions in these matters. 

Publicly established programs for protection against loss of income resulting 
from disability are also available to mentally retarded persons. In some instances 
Such programs are employment centered and pertain principally to mentally re- 
tarded persons who are employed and self-sustaining. In others, they serve to 
benefit principally the noninstitutionalized more seriously retarded individuals. 
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The effectiveness of these programs in assisting mentally retarded persons is not 
known. Under most programs, however, the income payments are minimal. 

In 1956 a disability insurance benefit was added to the Federal Old Age and 
Survivor Insurance program (social security)'4 and the Railroad Retirement Act!5 
for some workers, and in 1960 and 1972 the scope of the program was extended.!6 
It is financed by the employer-employee social security tax, and most, but not all, 
workers are eligible if they meet a work period test. Two types of income benefits 
under this program are applicable to mentally retarded persons. One is a benefit 
for which a mentally retarded individual is eligible as a disabled worker. Disability 
is defined as inability to engage in any substantially gainful activity by reason of a 
medically determinable physical or mental impairment. The condition must be 
such that it is or can be expected to last for a continuous period of not less than 
12 months. Disability must have existed for approximately five months before 
benefits commence. Although more than 35,000 disabled workers (of about 1.5 
million beneficiaries) receive benefits as a result of mental, psychoneurotic, and 
personality disorders, including mental retardation, under this program the 
number whose primary diagnosis is mental deficiency is quite small— 1,833 persons 
in 1968. The amount of benefits is minimal, although in 1972 supplemental income 
was made available to aged, blind, and disabled persons who have low incomes 
and can meet other stipulated conditions and who are not inmates of public 
institutions. 

The other benefit under this program is one to which the retarded person is 
entitled as a childhood beneficiary of an eligible parent who retires, becomes dis- 
able, or dies. The benefits in such cases vary. A mentally retarded child is automati- 
cally entitled to benefits until he reaches age 18. When he becomes 18, he continues 
to be entitled to benefits if, or so long as, he is unable to engage in substantially 
gainful activity (in excess of $125 per month earnings) and is unmarried. About 
22,000 handicapped persons, of whom approximately 12,000 are mentally retarded, 
presently receive these benefits. 

Five states (Rhode Island, California, New Jersey, New York, and Hawaii) and 
Puerto Rico have enacted laws which provide income benefits for certain eligible 
workers who become temporarily disabled. The purpose of these laws is to protect 
only against loss of income resulting from temporary disability, and therefore 
benefits cease after a maximum of 26 weeks. In effect, these laws supplement un- 
employment compensation laws. The number of workers covered under these 
programs is usually about 70 percent of the total work force. Benefits are insured 
by insurance companies or by state funds, or are self-administered by employers. 
They are financed by payment of premiums by the employer and, some instances, 
employees. Under these programs there is no special premium rating for mentally 
retarded workers, but the benefits are not large. The benefits, of course, would be 
limited to mentally retarded persons meeting the required conditions of employ- 


14 Social Security Amendments of 1956, ch. 836, tit. I, 70 Stat. 815 (1956). 

15 Railroad Retirement Act of 1937, ch. 836, tit. II, 70 Stat. 836 (1956). 

16 Social Security Amendments of 1960, tit. IV, 74 Stat. 967 (1960); Railroad Retirement Act of 1937, 
tit. VII, 74 Stat. 997 (1960); Social Security Amendments of 1972, tit. I, 86 Stat. 1333 (1972). 
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ment. The number of such persons who benefit from these programs is not known. 

The nature and extent of workmen’s compensation insurance has been outlined 
in a preceding section. The principal benefit under workmen's compensation 
insurance is the replacement of income lost as a result of occupational accidents 
or diseases. The amounts and duration of benefits under the workmen’s compensa- 
tion laws vary from state to state. In 1971, $2,322 million was paid in benefits under 
these programs, exclusive of medical care benefits. Obviously, these statutory 
benefits can be important to retarded persons who are employed and suffer loss of 
income as a result of a work-related accident or disease. 

Abouthalfof the states’ workmen's compensation laws provide that an employer's 
liability for an industrial injury or disease shall be limited if the benefits payable for 
the industrial disability are substantially increased because of preexisting physical 
or mental impairment which, when added to the industrial impairment, increased 
the disability arising out of the industrial accident alone. If, for instance, a person 
with vision in only one eye sustained an injury to that eye and was totally blinded, 
the employer's liability would be for the loss of vision in one eye, not for loss of vision 
in both. The balance of the benefits would be paid to the employee out of a special 
fund assessing all workmen’s compensation carriers. The losses paid by the special 
funds are then fed back into the insurance system for rate making purposes. This 
is an important function of workmen's compensation since it encourages the hiring 
of mentally retarded and physically handicapped citizens. 

Federal-state public assistance programs also play a significant role in provid- 
ing subsistence income for mentally retarded persons, particularly those with more 
serious conditions who are not employed or self-sustaining. The most important 
program is Aid to the Permanently and Totally Disabled (APTD), which came about 
through the 1950 amendments to the Social Security Act.!7 Its basic purpose is to 
ensure the essentials of living to needy individuals over age 17 who are permanently 
and totally disabled, regardless of their work experience. Residents of an institution 
other than one to provide medical care and residents of institutions for tuberculosis 
or mental disease are ineligible. Some 16 percent of APTD recipients had mental re- 
tardation as the primary diagnosis, and 3 percent had it as a secondary diagnosis. 
Mentally retarded children may also receive aid under the Aid to Families with De- 
pendent Children program (AFDC). Of all childhood recipients of this program, 
5 percent are reported to be mentally retarded, although this figure may be low. 

The public assistance programs are financed jointly by federal and state govern- 
ments using general tax funds. Each state establishes its own eligibility criteria and 
its own level of benefits, subject to federally established minima, and administra- 
tion is by state public assistance agencies. About 10 percent of the disabled (from all 
Causes) receive assistance from AFDC. The vast majority of persons receiving pay- 
ments from such federal-state public assistance programs are those permanently 
and totally disabled or who qualify for AFDC. It is not clear how many of these involve 
mental retardation, but certainly mentally retarded persons not capable of employ- 
ment and not institutionalized, or whose families are in need of financial assistance, 


17 Social Security Amendments of 1950, tit. XIV, 64 Stat. 555 (1950), as amended 42 U.S.C. §§ 1351-54 
(Supp. TI 1972). 
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would be aided by the public assistance programs. The benefits provided, however, 
are at the subsistance level. 

It might be assumed that mentally retarded persons do not qualify for Veterans 
Administration disability income benefits since they would not have qualified for 
military service.!8 However, some mentally retarded children are eligible for bene- 
fits as the dependents of veterans who died or were permanently disabled as a result 
of military service after January 1, 1957. These benefits are referred to as Depend- 
ency and Indemnity Compensation (DIC).!° The benefits for children are $80 a 
month for one child, $115 a month for two children, and $149 a month for three 
children, with $ 29 a month added for each additional child. DIC benefits continue 
to be available for dependents over age 18 who are helpless (permanently incapable 
of self-support). A legal custodian or court-appointed guardian is the payee on behalf 
of the mentally retarded individual. No figures are available on the number of men- 
tally retarded persons who benefit from this program. 


LIFE INSURANCE 


Life insurance can be important to a mentally retarded person in two ways. The 
first is as a beneficiary under a life insurance policy on the life of another, usually a 
parent. The purpose of the insurance is to provide for the continued support of the 
beneficiary. The fact that the beneficiary is mentally retarded does not present a 
problem in and of itself (although the matter of legal competence to give a valid 
release could become significant). The second way in which life insurance can be 
important to a mentally retarded citizen is as an insured person. Here the purpose is 
the creation of an estate for the benefit of a parent, spouse, child, or other person 
with insurable interest. Such insurance might come about through either group 
insurance or individually purchased insurance or both. 

Much of what has been written in the second and third sections of this paper 
with respect to protection of a mentally retarded person under group insurance 
coverage is equally applicable here. All that is required for the individual to be 
covered under a group life insurance program is that he qualify as a covered employee 
andmake application for such coverage as soon as he becomes eligible to do so. If he 
delays, but desires to enter the program at a later date, evidence of insurability is 
required. Otherwise, the same underwriting rules apply to him as to anyone else, 
unless excessive amounts of insurance are requested. The right of conversion to an 
individual policy upon leaving the group would be available to the mentally retarded 
person, without having to present evidence of insurability. 

With respect to coverage of a mentally retarded person under individually pur- 
chased policies of life insurance, applications are considered on an individual basis. 
Based on considerations of degree of retardation, ability to pay premiums over a 


18 Although the cut-off used on the Armed Forces Qualification test should exclude most mentally 
retarded individuals, it is likely that many individuals who at some point in their lives were classified 
mentally retarded do, in fact, enter the military service. For them, VA benefits would be available. 

1938 U.S.C. §§ 401-23 (1970). 
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period of time, and competence to enter into a legal contract, some individual 
policies are accepted, some are issued at special rates, and others are declined. In 
some instances the amount of the policy is limited, since the face amount issued is 
related to the earning capacity of the insured. Mentally retarded persons requiring 
supervisory confinement generally are not considered to be insurable. Because of 
the relative infrequency of applications that identify the insured as a mentally re- 
tarded person, it is difficult to present a generalized picture. Individual judgment is 
made with each application. If the applicant is a minor, his potential for becoming 
self-sufficient and self-supporting is a factor. 

It is unlawful in Massachusetts to refuse to issue a policy of life insurance solely 
for the reason of mental retardation. A Massachusetts statute requires issuance of a 
policy of insurance on a mentally retarded person’s life in an amount of $1,500, 
provided such insurance is desired, no other life insurance is in force or application 
pending, and the person to be insured has reached 3 years of age.2 

The National Association for Retarded Citizens counsels that since most men- 
tally retarded persons will not have responsibilities for providing for the financial 
support of dependents, they do not have need for life insurance and that “the family’s 
insurance dollars are better spent for additional insurance on the life of the bread- 
winner.”?! NARC then notes, however, that “a retarded person of higher level, who 
will be responsible for the financial support of others, does need life insurance. His 
ability to support himself and others and the cause of his retardation will determine 
the premium which must be charged in his case.” 22 

The more common place in life insurance for the mentally retarded person is as 
a beneficiary under a policy written on the life of another person, usually a parent. 
This occurs under group and individual life insurance policies. In either instance, 
the insured person essentially has the right to name his own beneficiary. A problem 
that can arise in this situation is the legal competence of the beneficiary to give a 
valid release for the payment of benefits. If, at the time the proceeds are to be paid, 
a mentally retarded person has a legal guardian, payment of the benefits would be 
made to the guardian. If there is no guardian, and if the insurer has reason to 
question the competence of the beneficiary, the company will request a statement 
from the beneficiary’s physician regarding his competence. If competence is in 
doubt, appointment of a guardian or conservator will be requested. Some states, 
however, provide for a waiver of guardianship requirements if the amount involved 
isnot great (generally less than $1,000). Many group life insurance contracts contain 
a provision enabling the insurer to select an individual, other than the payee, to 
receive payment in the event of incompetence of the payee. Furthermore, under 
group life insurance contracts that include dependent coverage, provision is some- 
times made that dependents of covered persons are covered for rather small 
amounts of life insurance protection (e.g., $1,000). In such cases, mentally retarded 
Persons can be eligible on the same basis as anyone else. If such group coverage is 
terminated, a conversion privilege is available without discrimination. 

There is some opinion that it is unwise for an insured person to designate a 


Mass. Ann. Laws ch. 175, § 120A (Supp. 1972). 
21 NATIONAL ASSOCIATION FOR RETARDED CHILDREN, How TO PROVIDE FOR THEIR FUTURE 15 (1968). 
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mentally retarded individual as a beneficiary. The principal reason is that in some 
states the presence of life insurance benefits affects the levying of charges for care 
received in public institutions. However, life insurance benefits are not part of an 
estate dispensed by a will, nor are they part of any trust created by will, unless the 
life insurance is payable to the estate or the trust is named as beneficiary. 

The National Association for Retarded Citizens has prepared a useful pamphlet, 
“How to Provide for Their Future,” which discusses estates, establishment of trusts, 
making of wills, insurance programs, governmental benefits, guardianship, estab- 
lishment of mental incompetence, and ownership of property by the mentally retarded 
individual. It summarizes as follows: 


You have many factors to consider in providing lifetime protection for your 
retarded children. You should obtain a judicial determination of mental incompet- 
ence before the age of 18. You may at the same time wish to have guardian 
appointed. 

Itis vital that you prepare a will upon the advice of a competent attorney. Your 
will may create a trust that will make proper financial provision for all of your 
children, including your retarded child. 

Life insurance on your life is essential; the proceeds from it will enlarge your 
estate and increase the protection of your children. In planning both your life in- 
surance and your total estate, you will not want to forget the benefits available to 
your retarded children under the Social Security Act and the various veterans 
benefits. 

Keep in mind that the various factors affecting your future plans for your re- 
tarded child are related and must be considered in an entire, overall, single picture.23 


NARC makes available the NARC Protection Plan, a group life insurance plan 
devised for parents of mentally retarded children, which provides funds toward the 
care of the retarded person after the parent’s death. Its purpose is to supplement 
benefits available for the mentally retarded individual under social security. It is 
available to the income-earning parent of a mentally retarded person, if either parent 
is a member in good standing of a local or state unit of the National Association for 
Retarded Citizens. The policy benefit under the plan depends upon the age of the 
insured parent at the time of death, and ranges from $ 1,250 to $ 15,000. 

In the interest of completeness, it should be noted that with respect to both 
group and individual policies of life insurance, a waiver of premium benefit is com- 
monly available to cover the contingency that the insured person becomes totally 
and permanently disabled. 


GAPS IN ELIGIBILITY AND COVERAGE 
Some mentally retarded individuals encounter barriers to eligibility under both 


private and public insurance. Many employed mentally retarded persons are engaged 
in part-time work, temporary or seasonable employment, domestic work, or farm 


2 
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labor, and as a result are not covered by, or are ineligible for, private group insur- 
ance or for publicly provided programs. Sound arguments can be advanced for 
particular eligibility restrictions, but the net result can be an absence of needed 
protection. A means must be found to overcome this vacuum. In the area of health 
insurance, one such means is a national health insurance program (see the section 
that examined proposals for this program). As to life insurance and protection 
against loss of income resulting from disability, reliance is still likely to be placed 
on the purchase of individual policies of insurance and improvement of workmen’s 
compensation benefits. In 1972, the National Commission on State Workmen's 
Compensation Laws concluded that the protection furnished by these laws was 
“neither adequate nor equitable.” The commission supported the concept of state 
workmen’s compensation programs, but called upon the states to improve exist- 
ing programs by 1975, principally along the following lines: 


Make such programs compulsory with no exemptions for certain employers, 
including eventually farm workers, household workers, and casual workers to the 
extent they are covered under OASDHI. 

Make cash payments adequate (at least two-thirds the worker's gross weekly 
wage) by July, 1973, and 100 per cent by 1975. 

Remove arbitrary limits on amount or duration of benefits for permanent 
total disability. 24 


There are also some essentially unresolved questions regarding the extent 
of the coverage under health insurance protection. Professional opinion differs 
as to inclusion of services by clinical psychologists and psychiatric social workers, 
Particularly if they are functioning independently of a physician. Insurance 
coverage has not yet been extended to such services as vocational training and 
sheltered workshops. 

Care provided in public hospitals or by public or voluntary agencies raises 
special problems of coverage since the patient frequently does not pay for such 
care or makes only partial payment of the costs. Public or private insurance of 
these costs raises difficult questions, principally because expanded coverage may 
mean considerably increased costs. This poses the question of what kinds of 
Coverage the public wants and can afford. The practices among insurance com- 
Panies vary, and differences are also evident among contracts issued by any one 
company. Such variation can result from the fact that group insurance coverages 
are largely determined by the purchaser of the insurance. Thus, the employer, or 
the labor union through collective bargaining, can decide whether or not the cost 
of such treatment is to be covered. In some instances, a public institution does not 
Satisfy the definition of a hospital stipulated in the contract. Where coverage is pro- 
vided in a publicly financed institution, the coverage may be specified in the insur- 
ance contract or may be provided by administrative decision (provided that the 
Confinement is not primarily custodial in nature) even though the institution would 
Not satisfy the definition of a hospital stated in the policy. In either instance, the 
Coverage applies to those expenses or charges that are actually incurred by the 


°4THE REPORT OF THE NATIONAL COMMISSION ON STATE WORKMEN'S COMPENSATION Laws 13-25 (1972). 
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covered person and for which he is legally liable under the statutes of the parti- 
cular state. That is to say, coverage is provided where there is an unconditional 
requirement on the part of the patient to pay charges without regard to any rights 
against others. Coverage usually does not extend to those instances where charges 
are levied solely because of the existence of insurance. 

A special problem of coverage for mentally retarded citizens that deserves 
emphasis is that of insurance for the costs of custodial care. Substantial custodial 
care is important to some mentally retarded persons who are very seriously im- 
paired or have accompanying physical complications. This is a subject which has 
not been adequately evaluated in terms of insurance coverage. 

A basic problem in approaching custodial care is that of a useful definition. Both 
private and public insurers have felt it important to separate custodial care from 
that which is clearly health care, but they have had some difficulty in providing an 
appropriate definition. Where definitions of custodial care are given, they frequent- 
ly are related to other forms of care or conditions and thus are of restricted value. 
The subject has been aptly described as a shadow land between professionally 
recognized health services and the general helping services in a society. A 1972 
publication of the American Psychiatric Association (APA), “Equal Coverage for 
the Mentally Ill,” defines the custodial function of public mental hospitals as 
“providing the necessary supervision and meeting the basic human needs of 
patients such as food and housing, together with access to health services when 
needed.”?5 The APA considers the responsibility for meeting custodial needs to 
fall increasingly within the province of welfare administrations. 

Regardless of definition, custodial care can be burdensome for most individ- 
uals or families when the need arises and cannot be met in the home by the family. 
On the other hand, it appears that publicly provided custodial care in institutions 
often leaves much to be desired. In any instance, the supply is scarce, and frequent- 
ly such institutions are not readily available. Services to provide custodial care in 
the individual's home are becoming increasingly available, with public and philan- 
thropic support; charges are usually gauged to the individual or family’s income. 
Home care is becoming an important alternative to institutional care. 

Traditionally, custodial care has been considered as a form of care needed 
by many, but lying beyond the realm of what reasonably might be considered 
medical or health care. Private health insurers, therefore, have very largely limited 
their benefits or services to medical or health care. The same is true of such pub- 
licly provided programs as Medicare and Medicaid. Although this attempt to 
segregate medical care from custodial care has considerable merit, it is well known 
that the separation of the two is never clear. For example, much custodial care is 
provided in nursing homes, mental hospitals, and VA hospitals. Some agencies that 
provide noninstitutional services to those needing health care also provide 
custodial care services (e.g., homemaker services, and meals-on-wheels). There- 
fore, an attempt to segregate the two types of care can be difficult. Here it might 
be noted that all of the proposals for national health insurance presently before the 
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Congress are limited to the payment of benefits for health and medical care. Cus- 
todial care is not included, and this omission is a major flaw in these proposals. 

An attempt to come to grips with the subject of custodial care may take one of 
three approaches: 


1. Increase the availability and accessibility of services, both in the home or 
institutionally, and subsidize such services where necessary with public funds 
so that individual payments for services can be related to the income of the 
individual or his immediate family, and thereby avoid an undue burden. 


2. Increase public income replacement programs in instances where custodial 
care is required to an extent that the individual can then be expected to pay 
for the services received. 


3. Include custodial care in all public and private health insurance programs, 
with commensurate increase in premiums and other necessary safeguards. 


Like so many other issues raised in this paper, solutions will not come 
easily. The problem of inadequate insurance protection affects a great many more 
persons than those who are mentally retarded. It is essential to recognize, however, 
that this issue and others raised have a major impact on a great many people who 
are mentally retarded, as well as on their families and on society as a whole. Efforts 
must be expended toward adequate, viable, and humane solutions. 


Reaction Comment 


FRANKLIN C. SMITH 


FOLLMANN does an outstanding job of discussing the various types of insur- 
ance protection which a retarded person needs and the problems he encounters 
in trying to obtain such coverage. But I believe that Follmann has understated 
the difficulty a retarded person has in obtaining medical and hospitalization 
insurance. Those children whose fathers or mothers participate in group plans 
at their places of employmentare indeed fortunate. Also fortunate are those who are 
born into families already covered by family group contracts. However, judging 
from the volume of inquiries on this problem received by the Insurance Committee 
of the National Association for Retarded Citizens, I conclude that obtaining health 
Coverages is the greatest insurance problem faced by parents of retarded persons. 

Some companies in recent years have developed contracts for persons with a 
wide of variety of impairments, including mental retardation, with the premium 
tate depending upon the type of impairment. The contracts I have seen offer 
Coverage to retarded persons at a premium approximately 10 percent higher than 
the premium for standard risks. However, the contracts are not available to all 
Tetarded persons, but only to those in school or to those employed in regular jobs 
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or in job training programs. A large number of persons is thus left without any 
coverage available. 

It is the contention of many parents of mentally retarded persons and of many 
professionals who serve retarded persons that as a group they do not incur greater 
medical expenses than corresponding “normal” groups. This raises the question 
of whether the actions and policies of the insurance companies are based on hard 
data or on what they surmise that the insurance risk might be. The special contracts 
mentioned have now been on the market for several years, providing an oppor- 
tunity to collect reliable data. Yet the health insurance industry has not published 
a study based on these data. Such a study would give authoritative information on 
the degree of risk incurred in providing health insurance for retarded persons. 

In the area of life insurance, companies have based the underwriting of appli- 
cations on the lives of retarded persons on the degree of self-support which 
appeared to be possible. Thus, if the applicant appeared capable of supporting 
himself, the application was accepted at standard or nearly standard rates. On the 
other hand, a severely retarded person who had no hope of self-support was 
rejected. This result seems tenable because there usually is no need for life insur- 
ance for a person who does not provide support for those who may survive him. 
However, insurance companies have contended that high mortality rates among 
severely retarded persons was the reason for declining the applications. To my 
knowledge this rationale is supported only by some old statistics covering persons 
in institutions which showed mortality rates 10-12 times normal. The facts that 
these statistics are over 20 years old and are based upon an obviously low-level 
population discredit their continued application. 

The lack of contemporary statistics highlights the need for a study of mortality 
among retarded persons. The results of such a study would also be useful for the 
purpose of financial planning and an assessment of the various age groups for 
whom services will be needed. There are several problems connected with such 
an investigation. First, like many other projects, one must look for sources of staff 
and financing. Second, the study should encompass noninstitutional populations 
for whom data would not be readily available. Various agencies now collect data 
for the purpose of determining the types and amounts of services which groups 
of retarded persons need, and they have assembled rather massive card and tape 
files. However, these records are routinely destroyed under certain conditions. 
The various degrees of mental impairment and the other handicaps often present 
with mental retardation present a third problem, since it is desirable that mortality 
investigations be made with homogeneous populations. These difficulties are not 
insurmountable, and since the results are needed for many purposes, I hope that 
such a comprehensive study can be carried out. 

Returning to the subject of health insurance, I wish to support Follmann’s 
statement that even when retarded persons are covered under health insurance 
policies, the day-to-day maintenance costs for such persons are not reimbursable 
expenses. A few years ago, an attorney called me asking for my recommendation 
that the National Association for Retarded Citizens appear as an amicus curiae in 
a suit against an insurer which refused to pay for such costs. I told him that, in my 
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opinion, he had a weak case because the insurance company had not included 
expenses of this type in setting premium rates and could produce independent 
expert witnesses who would verify this. 

I doubt whether it would be feasible to include coverage of this type in 
contracts offered by private insurers. It would be necessary to charge a higher 
premium if such coverage were included, and the prospective buyer would tend 
to buy the cheaper contract (without this coverage), rationalizing that this type of 
misfortune is something which happens only to other people. 

A few years ago, the Annual Report of the President’s Committee on Mental 
Retardation contained a section on the cost of residential services for retarded 
persons and proposed that these costs be added to the benefit structure of the Social 
Security System to be supported by an additional tax of about 0.2 percent to 0.3 
percent of payroll. This was a sound proposal, and I regret that apparently it has 
been dropped. 

The above type of analysis applies to all catastrophic health costs. In order 
for a system of voluntary insurance to be successful, it must cover a risk common 
to a large number of persons and a risk which causes financial hardship to those 
who do suffer a loss. It must also be possible to make these persons aware of the 
fact that they run this risk. This may be difficult to do if the chances are small that 
any given one of them will have a loss. This difficulty also works against the most 
efficient operation of the plan since the greater the spread of the risk, the smaller the 
margins for unexpected claims need to be. If two health contracts are available, 
one covering a catastrophic loss and one not covering it, the typical insurance pros- 
pect will reason that catastrophic events occur only to other people and will buy 
the cheaper coverage. If the unfortunate event then befalls him, he will naturally 
complain, and it is human nature that he will put the blame on everything except 
his own deliberate choice of the cheaper contract. 

All persons, whether they believe it or not, risk catastrophic medical expenses. 
Since it is human nature to ignore this risk, it is my opinion that it can be managed 
only under a type of involuntary program such as the Social Security System. Under 
this arrangement, the few parents of retarded persons who face extraordinary 
medical expenses and the others who must seek residential facilities would have 
the needed financial resources. The average cost per person for this type of pro- 
tection would be slight; the benefit would be substantial. 


Reaction Comment 


HERSCHEL H. FRIDAY 


FOLLMANN’s paper is thorough and well done and represents an up-to-date, 
accurate analysis of insurance coverage available to mentally retarded citizens. 
The topic of adequate insurance coverage for mentally retarded citizens is one 
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concerning which judicial relief is unlikely to be of much benefit. If compulsion 
is necessary, it can be accomplished most effectively in the legislatures of the 
various states, where insurance is normally regulated, or in the Congress. Much, 
however, may be possible through voluntary action, once the issues are defined. 
Follmann’s paper is a significant step toward this goal. 

Before I discuss the broader subject of providing adequate coverage, some 
clarification is needed in the areas of capacity to contract and to execute releases, 
guardianship, and insurance protection. Difficulties regarding these matters can- 
not and should not be allowed to stand in the way of obtaining insurance for retarded 
persons. Legal competence to contract is not absolutely necessary in order to 
obtain an individual policy of insurance. Assuming incompetence under existing 
legal criteria, an insurance contract would be voidable by the incompetent and 
not inherently void! If an insurance policy is written and a claim is made by, or on 
behalf of, the insured, the insurer cannot assert the insured’s incompetence at the 
time of contracting as a defense.? The only apparent risk from the standpoint of the 
insurer would occur if an insured individual should sue to recover premiums on 
the ground that he was incompetent to contract. If this risk is really a deterrent to 
providing insurance, legislation could be drafted to protect the insurer against 
such a suit. 

Limitations upon competence to grant releases also should not serve to restrict 
coverage. In most instances the insurer can rely upon payment whether or not 
a release is or can be obtained. Payment is the satisfaction of an obligation accord- 
ing to its terms, whereas a release is the giving up, or abandonment, of a right. 
Although some benefits might not be subject to precise determination, this is not 
usually the case. In the absence of a statute to the contrary, payment to an incom- 
petent person will satisfy the debt owing to him. In the case of large sums of money, 
an insurer can always reduce any risk by requesting the appointment of a guardian 
and make payment under the protection of a court order. 

Turning now to problems of adequate insurance coverage, the principal need 
is in the area of health insurance. The reasonable availability of life insurance and 
loss of income insurance, although certainly not unimportant, is far less impor- 
tant than the need of the retarded person for protection against illness and injury. 
The basic purpose of life insurance is to care for an insured’s dependents after 
the insured dies, and severely mentally retarded persons are not likely to have de- 
pendents. As the degree of retardation decreases, both the likelihood of dependents 
and the availability of life insurance increase. Loss of income protection is appli- 
cable to persons who are employed or employable, and mentally retarded persons 
are in only slightly different circumstances from other persons in this regard. 

Adequate health insurance is the greatest problem. As a first step, all health 
insurers should be encouraged to follow the lead of the few insurers who have 
adopted underwriting criteria for individual policies that increase the availability 


1Field v. Koonce, 178 Ark. 862, 12 S.W.2d 772; Annot., 68 A.L.R. 1303 (1929); 41 Am. Jur. 2d In- 
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of coverage to retarded persons. The fact that some insurers have adopted such 
criteria indicates its feasibility. The underwriting criteria can be evaluated periodi- 
cally with an eye toward further improvements. Since the cost is not significant 
from an industrywide standpoint and the need to be served is so great to those 
affected, the insurers should be expected to let their overall operations subsidize 
premiums to some extent. 

The National Association for Retarded Citizens (NARC) might, in cooperation 
with private insurers, devise a group health insurance plan which would be available 
by reason of retardation alone. The financing of such a plan would need to be 
studied, but a combination of premium charges to those who are able to pay, con- 
tributions to NARC for this purpose, and appropriations from NARC’s funds (in- 
cluding perhaps a special dues assessment) might be sufficient to provide at least 
minimum coverage. Of course, any other group or organization could undertake 
a similar project. 

Closely related to the need for health care insurance is the need for custodial 
care coverage. This need is not being, and cannot be, met under existing govern- 
mental and private programs. One solution would be to make the need insurable 
in all health insurance policies, and a logical place to start would be with group 
health insurance plans. At the outset, it would be difficult to estimate the cost, but 
experience would be accumulated in a relatively short time. If need be, restrictions 
could be inserted initially, such as limitations on the amount payable, restrictions 
concerning the severity of retardation as it relates to the extent of custodial care 
required, or other limitations necessary to make the coverage feasible. After ex- 
perience is gained, some or all of the restrictions could be removed. The fact that 
the risk might be different from those presently insured under health insurance 
does not mean that these risks are not insurable, nor does it diminish the close rela- 
tionship between health care and custodial care. 

If broadened coverage on a feasible basis cannot be voluntarily accomplished, 
compulsory legislation should be considered. A good example of this is the model 
law°(which also applies to group policies in Arkansas®and in other states) discussed 
in Follmann’s paper.’ There are difficulties with compulsory legislation because 
insurers invariably proceed in accordance with the strict letter of the law (and 
sometimes only after court interpretation). For example, a problem has arisen with 
teference to the model law. Policies written under this law have required that proof 
of incapacity and dependence be furnished within 31 days of a child’s attainment 
of the limiting age and annually following a 2-year period after the child’s attain- 
ment of the limiting age. This provision has the effect of placing the consequences 
of inaction on the insured. There have been instances in which an insured person 
has neglected to provide the annual proof and coverage has lapsed. The statute 
itself does not require annual notice, nor does it place the consequences of inaction 
on either the insured or insurer. The law would be complied with just as well by 
policy provisions obligating the insured member to furnish the necessary proof 


5 ARK. STAT. ANN. § 66-3632.1 (Supp. 1973). 
SARK. STAT. Ann. § 66-3702 (Supp. 1973). 
7 See pp. 150-51 supra. 


170 The Mentally Retarded Citizen and the Law 


only after a request from the insurer to do so. In this event, inaction would leave 
coverage in effect. The necessary steps should be taken to remedy this feature, 
including an appropriate amendment to the model law if needed. 

We must proceed on the basis that a dedicated cooperative effort on the part 
of persons interested in the cause of mentally retarded citizens can obtain broader 


insurance coverage to meet their needs at an acceptable cost to retarded persons 
or individuals acting on their behalf. 


PART TWO 


Rights 

of Mentally 
Retarded 
Citizens 
within 
Community 
Systems 


CHAPTER 7 


The Right to 
Community 
Services 


Editorial Introduction 


Tn a broad inquiry into the right of mentally retarded citizens 
to community services, Gilhool emphasizes that the issues raised 
pertain not just to mentally retarded citizens. Rather, there is a broader 
question of the right of all citizens who are “different” in one way or 
another to receive publicly supported services they need. Gilhool’s 
inquiry begins with a classification of services. Some services are 
required specifically and only by mentally retarded citizens because 
they are mentally retarded. Many other services are needed by, and 
provided to, members of society at large, and the only claim that is made 
by mentally retarded citizens is that they have the same rights as others 
in society to these services. With two intermediate categories, this 
model serves as Gilhool’s framework for analysis. He illustrates that 
services such as education are made available to members of society 
in very diverse forms, so that the claim for education is a claim for.a 
service generally available, not a special service for the mentally retarded, 
even though special educators may call it “special” education. 

Scott, in his reaction comment, lauds the efforts of the legal pro- 
fession to achieve for mentally retarded citizens their entitlement to 
community services. With a focus on the right to education, Scott then 
calls for a continuing alliance to seek adequate public resources to 
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fulfill the rights proclaimed. He laments that present funding levels for 
urban school systems present only the choice between total exclusion 
of a child or inadequate provision for his educational needs within a 
bankrupt school. Scott, like Gilhool, notes that the deprivation applies 
not alone to mentally retarded children, but to all children. 

Price presents a different kind of caution. Noting that advocates 
of remote institutions once heralded such institutions as a total solution 
to the provision of services to the mentally retarded, Price warns that 
a similar illusion can lead to false hopes for community programs. He 
is particularly concerned about the manipulation by state officials of 
the “normalization” concept and its advocates. Drawing from the 
California experience, Price points out that the movement toward de- 
institutionalization can lead to a closing of institutions without a cor- 
responding development of adequate community services, unless the 
budgetary commitment to community services follows the program- 
matic commitment. 


PRINCIPAL PAPER 


THOMAS K. GILHOOL 


THE CENTRAL ROLE OF FACT IN THE LAW 


In 1923, writing for the Supreme Court in Meyer v. Nebraska, Mr. Justice 
McReynolds sounded an essential theme in the American constitutional experience. 
He took as his counterpoint Plato’s Commonwealth. 


For the welfare of his Ideal Commonwealth, Plato suggested a law which should 
provide: “That the wives of our guardians are to be common, and their children 
are to be common, and no parent is to know his own child, nor any child his 
parent. . . . The proper officers will take the offspring of the good parents to the 
pen or fold, and ... will deposit them with certain nurses ... but the offspring of 
the inferior, or of the better when they chance to be deformed, will be put away 
in some mysterious, unknown place, as they should be.”2 


I wish to express my appreciation to my brother. Robert K. Gilhool, who began my education in these 
matters, to the members of the Pennsylvania Association for Retarded Children, who have been my 
co-workers, and to Andrew L. Niven, a second-year student at the University of Southern Calfornia 
Law Center, for his delving. 

1262 U.S. 390 (1923). 
2262 U.S. at 401-02. 
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But, for the Court, Justice McReynolds declared: 


Although such measures have been deliberately approved by men of great genius, 
their ideas touching the relation between individual and State were wholly different 
from those upon which our institutions rest; and it hardly will be affirmed that 
any Legislature could impose such restrictions upon the people of a State without 
doing violence to both the letter and spirit of the Constitution.3 


The constitutional presumption is integrative. It is essential to our constitu- 
tional scheme that judgments of Plato's sort — that some (invariably “they”) are in- 
ferior and some (invariably “we”) are superior—are disfavored. It is essential to our 
constitutional scheme that stereotyping of men by government is to be prohibited. 
and that stereotyping of men by men is not to be encouraged by government, but 
affirmatively to be discouraged. 

On January 7, 1971, 13 retarded children went to federal court in Philadelphia, 
suing for themselves and for all retarded citizens in the commonwealth of Pennsyl- 
vania, seeking access to a community service provided other citizens, namely, a 
free public education.4 Thereby they placed themselves in a very old tradition in 
the United States. It is the tradition of the use of the courts by citizens who are 
different to achieve social change, or, from the perspective of the citizen, to achieve 
justice. In going to court, the children placed themselves and other retarded and 
handicapped citizens in this tradition alongside the black, the poor, women, and 
the elderly.5 


3262 U.S. at 402. 

4Pennsylvania Ass'n for Retarded Children v. Pennsylvania, 343 F. Supp. 279 (E.D. Pa. 1972) 
[hereinafter cited as PARC]. The history and meaning of this case, which marked the beginning 
of the affirmative use of the courts by retarded citizens, are treated in Gilhool, The Uses of Litiga- 
tion: The Right of Retarded Children to a Free Public Education, 50 Peasopy J. Epuc. 120 (1973); 
Gilhool, Education: An Inalienable Right, 39 ExcepTionaL CHILDREN 597 (1973); variations of 
these papers are printed in U.S. Dep't oF HEALTH, EDUCATION & WELFARE, Pus. No. (OS) 73-86, 
CURRENT Issues IN MENTAL RETARDATION AND HUMAN DEVELOPMENT 27 (Stedman ed. Dec. 1972); 
2 LEADERSHIP SERIES IN SPECIAL EDUCATION 167 (Univ. of Minn. 1973). The case is treated exten- 
sively in L. LIPPMAN & I. GOLDBERG, RIGHT TO Epucation (1973). 

On the now extensive line of right to education cases, set out at note 47 infra and concerned 
with access to schooling and with hearings before and after the classification and assignment of 
children, see Dimond, The Constitutional Right to Education: The Quiet Revolution, 24 Hast. 
L.J. 1087 (1973); Dimond & Reed, Rodriguez and Retarded Children, 2 J. Law & Epuc. 476 
(1973); Herr, Retarded Children and the Law, 23 Syr. L. Rev. 995 (1972); Kirp, Schools as 
Sorters: The Constitutional and Policy Implications of Student Classification, 121 U. Pa. L. REV. 
705 (1973); Kirp, Buss & Kuriloff, Legal Reform of Special Education: Empirical Studies and 
Procedural Proposals, 62 Cair. L. REV. 40 (1974): Murdock, Civil Rights of the Mentally Retard- 
ed, 48 Notre D. Law. 133 (1972). See also Note, Equal Protection and Intelligence Classification, 
26 Stan. L. Rev. 647 (1974); Note, The Right of Handicapped Children to an Education: The 
Phoenix of Rodriguez, 59 Cornett. L. Rev. 519 (1974); Note, Toward a Legal Theory of the 
Right to Education of the Mentally Retarded, 34 Onto Sr. L. J. 554 (1973); Comment, Public 
Instruction to the Learning Disabled; Higher Hurdles for the Handicapped, 8 U.S.F.L. REV. 
113 (1973). See also Sorgen, Chapter 8 of this volume; Herr, Chapter 9 of this volume. 
°The tradition dates back at least to 1909, when W.E.B. DuBois and others founded the National 
Association for the Advancement of Colored People. From the beginning the NAACP was com- 
mitted, among other strategies, to the use of the courts to secure the rights of black people. Vose, 
Litigation as a Form of Pressure Group Activity, 319 ANNALS 20 (1958); C. Vose, CAUCASIANS 
OnLy: THE SUPREME Court,THE NAACP AND THE RESTRICTIVE Covenant Cases (1959). That effort 
culminated in the decision of the Supreme Court in Brown v. Board of Educ., 347 U.S. 483, 349 
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It is not mere historical accident which binds the members of these groups 
together. Rather, they have shared a common social experience. Each of them — 
the retarded, the handicapped, the black, the poor, the elderly, and women — have 
been subjected systematically to the judgment McReynolds decried: They are 
inferior and we are superior. This judgment has two important social con- 
sequences. 

First, it results in the attribution of stigma to the citizens who are on the wrong 
end of the judgment. It results in prejudice and in discrimination against them.7 
It means that they are not listened to, or if listened to, not heard, or if heard, not 
heeded.8 Persons discounted by stigma, prejudice, and discrimination become 
nonpersons from both official and private perspectives. Finally, there is a tendency 


U.S. 294 (1954). As the contemporary civil rights movement has flowered, of course, resort has 
frequently been made to the courts. 

In the mid-1960’s, significantly influenced by the strategies of the civil rights movement, as 
lawyers became more generally available to poor citizens through the Office of Economic Oppor- 
tunity’s Legal Services program, welfare recipients, low-income tenants, and low-income con- 
sumers turned to the courts. JOHNSON, JUSTICE AND REFORM (1974). Later, the women’s movement 
turned to the courts, Symposium— Women and the Law, 23 Hast. L.J. 1-316 (1971); L. KANOWITZ, 
WoMEN AND THE Law 150-96 (1969). And most recently, aged citizens have looked to the courts 
to secure their rights. Cf. Jennings, Private Pensions and the Elderly: A Broken Promise, 18 
N.Y.L.F. 121 (1972). See also Bernstein, Aging and the Law, in 2 AGING AND Society (1969). 

®On the proposition that the judgment of superiority is at the center of prejudice and political 

oppression, see generally G. ALLPORT, THE NATURE OF PREJUDICE 410-21 (1954); H. ARENDT, 
THE ORIGINS OF TOTALITARIANISM 232-36 (new ed. 1966); Reisman, Some Observations on Margin- 
ality, 13 PHyLon 113 (1951). 

On the retarded, compare Martin Luther, quoted in Wolfensberger, The Origin and Nature 
of Our Institutional Models, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR THE MENTALLY 
RETARDED 71 (R. Kugel & W. Wolfensberger eds. 1969) and L. KANNER, A HISTORY OF THE 
CARE AND TREATMENT OF THE MENTALLY RETARDED 7 (1964) with Buck y. Bell. 274 U.S. 200, 
207 (1927) (Holmes, J.). 

On blacks, e.g, compare David Hume quoted in W. Jorpan, WuiTE OveR Bracks 253 
(1968) with Scott v. Sandford, 60 U.S. (19 How.) 393, 407 (1857) (Taney, C.J.). 

On the poor, e.g, compare Walter Channing quoted in D. ROTHMAN, THE DISCOVERY OF 
THE ASYLUM 172 (1971) with City of New York v. Miln, 36 U.S. (11 Pet.) 102, 142-43 (1837). 

On women, e.g., compare JOHN STUART Mitt & Harriet TAYLOR MILL, Essays ON SEX 
Eguatity 123 (Ross ed. 1970) with Muller v. Oregon, 208 U.S. 412, 421-22 (1908). 

On the elderly, see S. DE BEAUVOIR, THE COMING OF AGE 3-4 (1972). A 

7The core meaning of “prejudice” is to judge beforehand, and of “discriminate,” to have the 
difference marked. WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 647, 1788 (1966). 

“Stereotype” takes its meaning from the technology of printing: The purpose of “stereo- 
typing” is to produce a printing surface that can be used for thousands of impressions without 
needing to be replaced. A stereotype is (1) simple rather than complex, (2) erroneous rather 
than accurate, (3) acquired secondhand rather than through direct experience with the reality it 
is supposed to represent, (4) resistant to modification by new experience. 15 INTERNATIONAL 
ENCYCLOPEDIA OF THE SOCIAL SCIENCES 259 (1968). See also Lusky, The Stereotype: Hard Core 
of Racism, 13 BurFAto L. Rev. 450, 451 (1964). 

8 See John Adams’ observation, J. ADAMS, Discourses on Davila, in VI WORKS OF JOHN ADAMS 239 

(C.F. Adams ed. 1851): 
The Poor man’s conscience is clear; yet he is ashamed. . . . He feels himself out of the sight of 
others, groping in the dark. Mankind takes no notice of him, He rambles and wanders unheeded. 
In the midst of a crowd, at church, in the market . . . he is in as much obscurity as he would be 
in a garret or a cellar. He is not disapproved, censured or reproached; he is only not seen... . 
To be wholly overlooked and know it are intolerable. 

Compare with R. ELLIson, INVISIBLE Man (1952) (on the black) and M. HARRINGTON, THE OTHER 

AMERICA (1962) (on the poor). 
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to separate them out.® When public policy is made, they are excluded or omitted 
or wronged. 10 

Being on the wrong end of the judgment has a second consequence; it affects 
the self-regard of those subject to it. With the judgment played back again and 
again to those on the wrong end, by people and by institutions, often they come 


®Slavery, segregation, and what has come to be called “institutionalization” are functional equiv- 
alents; they are for the retarded and the handicapped, as for Plato, the historic expression of the 
judgment of inferiority taken to its furthest conclusion; such has characterized the historical treat- 
ment of the retarded, as it has each of the groups. 
A. DeutscH, THE MENTALLY ILL IN AMERICA 116-18 (2d rev. ed. 1949) records that: 

. . . Sick poor, old poor, able-bodied poor, infant poor, insane and feebleminded—all 
were grouped together under the same stigmatizing label, “paupers”, and all were treated in 
very much the same manner... . 

The custom most shocking to modern thought, undoubtedly, was that of placing the poor 
on the auction block like so many chattel slaves. . . . [T]he system was at that time generally 
accepted with quite the same complacency that the average Southerner then showed toward 
the institution of slavery. As a matter of record, the custom of bidding off the poor persisted 
over a wide area throughout the 19th Century and survives to this day, in modified form, in at 
least one southwestern state. . . . 

The insane and the feebleminded are often most eagerly sought after, for “strong backs 
and weak minds” make good farm laborers—and the bidders are invariably farmers. . . . 

Whole families, pauperized through one circumstance or another, were frequently torn 
apart.... 

In the 1820s and 1830s enslavement of the feebleminded gave way to a network of institutions 
(almshouses, poorhouses, or asylums) for the inclusive pauper class. See generally D, RoTHMAN, 
supra note 6. “. . . [Slocietal responses toward retardation were not specific, but were part of a 
generalized pattern of response toward deviance.” Wolfensberger, The Origin and Nature of Our 
Institutional Models, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR THE MENTALLY RETARDED 
66 (R. Kugel & W. Wolfensberger eds. 1969). 

In the middle of the nineteenth century the retarded were separated into their own institutions— 
State Asylums for Idiots (New York); Institutions of Feebleminded Youth (Ohio); Schools of 
Imbeciles (Connecticut), L. KANNER, supra note 6, at 62-66, 

In the early 1900s two “scientific” Judgments damned the retarded. Social scientists, misinter- 
preting demographic statistics, concluded that “feeblemindedness is the mother of crime, pauperism 
and degeneracy,” Fernald, What is Practical in the Way of Prevention of Mental Defect, Proc. 
NAT. CONF. CHARITIES & CORRECTIONS 192 (1915). Eugenicists, misapplying Mendel’s rediscovered 
genetic studies, urged that the retarded not be allowed to reproduce, “to prevent our being swamped by 
incompetence,” Buck v. Bell, 274 U.S. at 207. See, e.g., Goddard, The Possibilities of Research as 
Applied to the Prevention of Feeblemindedness, Proc. NAT. Conr. CHARITIES & CORRECTIONS 
308 (1915). Three methods for preventing future generations of the retarded were advocated. 
(1) Exclusionary marriage laws—by 1914, 25 states prohibited marriage with a person character- 
ized generically as “idiot,” “imbecile,” “feebleminded,” etc. SmitH, WILKINSON & WAGONER, 
SUMMARY OF STATE LAWS ON MARRIAGE OF FEEBLEMINDED, ASEXUALIZATION, AND INSTITUTIONAL- 
IZATION FOR THE MENTALLY RETARDED (1914). (2) Eugenic sterilization—by 1947 nearly 25,000 
mental defectives had been involuntarily sterilized under statutes in 28 States. See, e.g., DAVIES, 
THE MENTALLY RETARDED IN SOCIETY 52-53 (1960). See generally N. KITTRIE, THE RIGHT TO BE 
DIFFERENT 308-35 (1971). (3) Mass colonization—modeled on the Indian reservation. Barr, Presi- 
dent's Annual Address, 2 J. PsYCHO-ASTHENICS 13 (1897). In England “. . . under the Mental 
Deficiency Act of 1913 many mental defectives were segregated in colonies for the years when 
they were most likely to bear children.” Shaw & Wright, The Married Mental Defective: A Follow- 
up Study, THE Lancer 273 (Jan. 30, 1960). 

On the pattern of legal disqualifications to which the retarded are subjected, see note 23 
infra. Generally, on the historical experience of the retarded in the United States, see DEUTSCH, 
supra at 332-86, and Wolfensberger, supra, at 59-171(b). See also the testimony of Professor 
Ignacy Goldberg, Columbia Teachers College, in PARC, 343 F. Supp. 279 (E.D. Pa., 1972) and of 
Professor Gunnar Dybwad, Brandeis University, in Lebanks v. Spears, 60 F.R.D. 135 (E.D. La., 
1973), and the Appendix to the Brief of Council for Exceptional Children, National Center for 
Law and the Handicapped et al., Amicus Curiae in Lori Case v. California, Civil Appeal No. 
13127 (Cal. Ct. App. 4th Dist. 1973). Cf. Kriegel, Uncle Tom and Tiny Tim: Some Reflections 
on the Cripple as Negro, 38 AMERICAN SCHOLAR 412 (1969); ten Broek & Matson, The Disabled 
and the Law of Welfare, 54 Cau. L. Rev. 810-16 (1966). 

John W. Davis, counsel for the state of South Carolina, predicated his argument in Brown 
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to internalize it.!! They come to believe that they are inferior. They regard them- 
selves with shame and with guilt. What they have from others they have by grace 
of others; they take it (as they are expected to) with gratitude. Before those others 
and before authority they are timid and unusually acquiescent.!2 

These social facts have a place in our jurisprudence. The most coherent state- 
ment of that place, by the late Chief Justice Stone, is in the famous footnote four 


v. Board of Educ. upon the historic and functional similarity here noted. He commenced his 

argument for appellees by saying: 
May it please the Court, I think if appellants’ construction of the Fourteenth Amendment 
should prevail here, there is no doubt in my mind that it would catch the Indian within its 
grasp just as much as the Negro. If it should prevail, I am unable to see why a state would 
have any further right to segregate its pupils on the ground of sex or on the ground of age or 
on the ground of mental capacity. If it may classify . . . for one purpose on the basis of 
admitted facts, it may, according to my contention, classify it [sic] for other. ARGUMENT 51 
(L. Friedman ed. 1969). 

The crux, of course, is, what are “admitted facts,” see note 23 infra. 

‘This aspect of the common social experience is briefly, and, in terms immediately germane to 
our inquiry here, best put by E. GOFFMAN, STIGMA 5-6 (1963): 

The attitudes we normals have toward a person with a stigma and the actions we take in 
regard to him, are well known, since these responses are what benevolent social action is 
designed to soften and ameliorate. By definition, of course, we believe that a person with a 
stigma is not quite human. On this assumption we exercise varieties of discrimination, through 
which we effectively, if often unthinkingly, reduce his life chances. We construct a stigma- 
theory, an ideology to explain his inferiority and account for the danger he represents, some- 
times rationalizing an animosity based on other differences. . . . We use specific stigma terms 
such as cripple, bastard, moron in our daily discourse as a source of metaphor and imagery, 
typically without giving thought to the original meaning. We tend to impute a wide range of 
imperfections on the basis of the original one, and at the same time to impute some desirable 
but undesired attributes, often as a supernatural case, such as “sixth sense” or “understand- 
ing.” . . . Further, we may perceive his defensive response to his situation as a direct expres- 
sion of his defect, and then see both defect and response as just retribution for something he 
or his parents or his tribe did, and hence a justification of the way we treat him. 

''The already classic work on the self-perception of stigmatized persons and their relations with 
others, drawing its data from the experience of the handicapped, including mentally retarded 
persons and noting explicitly its similarity to the experience of the other groups under discussion 
here is E. GOFFMAN, STIGMA (1963). Compare the discussions of stigma in Scott v. Sandford, 60 
U.S. (19 How.) 393, 409, 416 (1857); Anti-Fascist Comm. v. McGrath, 341 U.S. 123, 168 (1950); 
Wisconsin y. Constantineau, 400 U.S. 433, 435-36, 437 (1971). 

On the impact of stigma on self-regard see A. KaRDINER & L. OvesE, THE MARK OF OPPRES- 
SION (1951); G. ALLPORT, supra note 6, at 150-53, 302 (1954); K. Lewin, RESOLVING SociaL CoN- 
FLICTS 186-200 (1948). Self-image may suffer even among those who share in stigma only by associa- 
tion: Hart, Frequently Expressed Feelings and Reactions of Parents Toward Their Retarded Children, 
in DIMINISHED PEopLe 47-71 (N. Bernstein ed. 1970); Schild, The Family of the Retarded Child, in 
THE MENTALLY RETARDED CHILD AND His FAMILY 431-42 (R. Koch & J. Dobsen eds. 1971). A 

Coping with degradation may, of course, take forms other than internalization of the stigma. 
See G. ALLPORT, supra at 142-50, 153-62; Edgerton & Sabagh, From Mortification to Aggrandize- 
ment: Changing Self-Concepts in the Careers of the Mentally Retarded, 25 PsycHiaTRY 263 (1962); 
R. EDGERTON, THE CLOAK OF COMPETENCE 144-71 (1967). 

The great decisions of the Court touching upon the groups here under discussion (Brown v. Board 
of Educ., 347 U.S. 483, 349 U.S. 294 (1954), King v. Smith, 392 U.S. 309 (1968), Shapiro v. Thompson, 
394 U.S. 618 (1969), and Frontiero v. Richardson, 411 U.S. 677 (1973)) have had perhaps their most 
significant effect upon the self-regard of members of the groups. See, e.g., Carter, The Warren 
Court and Desegregation, 67 Mic. L. REV. 237, 246-48 (1968); F. Piven & R. CLOwARD, REGULATING 
THE Poor 306-08 (1971); 1969 ANNUAL REPORT OF THE DEPARTMENT OF WELFARE, COMMONWEALTH OF 
PENNSYLVANIA 43. There are signs of a similar effect of court decisions upon retarded citizens and their 
families. See Gilhool, supra note 4, 50 Peanopy J. Epuc. 130; Gilhool, supra note 4, 39 EXCEPTIONAL 
CHILDREN 608-09. Prejudice exacts a considerable toll also—in unrealism, lost opportunity, guilt— from 
those who deem themselves superior. See, e.g., CLARK, PREJUDICE AND YOUR CHILD 168 (1956) re- 
printing in part, The Effects of Segregation and the Consequences of Desegregation: A Social 
Science Statement, Appendix to Appellants’ Briefs, Brown v. Board of Educ., 347 U.S. 483 (1954). 
See also Clark, The Social Scientists and the Brown Decision, in ARGUMENT XXXI-L (L. Friedman 
ed. 1969). 
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to United States v. Carolene Products Co.13 Mr. Justice Stone there recited that 
legislative judgments are to be accorded the presumption of constitutionality 
unless the judgment is of such a character as to preclude the assumption that it rests 
upon some rational basis within the knowledge and experience of the legislators. 
And in particular, Justice Stone wrote, in the closi ng lines of the footnote: 


prejudice against discrete and insular minorities may be a special condition, which 
tends seriously to curtail the operation of those political processes ordinarily to 
be relied upon to protect minorities, and which may call for a correspondingly 
more searching judicial inquiry.14 


The point can be stated at a level of still greater generality: The constitutional 
scheme, in its central concern that governmental action not be arbitrary, makes 


13304 U.S. 144, 152-53 n.4 (1938). 

For his prime source Mr. Justice Stone returned to McCulloch v. Maryland, 17 U.S. (4 Wheat.) 
400 (1819) and the basic notions of republican government and the role of courts in a republic there 
expressed. Chief Justice Marshall had written: 

The only security against the abuse of [a government's] power, is found in the structure of the 

government itself. In imposing a tax the legislature acts upon its constituents. This is in general 

a sufficient security against erroneous and oppressive taxation. 

The people of a State . . . give to their government a right of taxing themselves and their 
property, . . . resting confidently on the interest of the legislator, and on the influence of the 
constituents over their representative, to guard them against its abuse. /d. at 428. 

But when a person burdened by the law is outside the polity, the protection of the “ordinary 

political processes” may not be relied upon and the ordinary presumption of constitutionality shall 

not be accorded acts of the legislature. One may be outside the polity physically, or geographically, 

as were the plaintiffs in South Carolina Highway Dept. v. Barnwell Bros., 303 U.S. 177, 184-85 n.2 

(1938), cited by Stone. One may be outside the polity because of restrictions upon one’s right to vote, 

or to speak, or to organize politically, or to assemble. And one may be outside the polity by virtue 

of the operation of prejudice within the polity: 

1. prejudice which closes to the minority access to instruments of political communication, either 
by direct prohibition against access by the minority or indirectly by so affecting the minority’s 
view of itself that the minority avoids political activity and is thus foreclosed; 

2. prejudice which, even with access, renders communication ineffective, either because the 
political actors, themselves dominated by stereotype, cannot hear, or because, hearing, they do 
not act lest they trouble the stereotype embraced at large in the polity and themselves incur the 
fear and hostility cloaked by stereotype. 

In each event, the mechanisms that ordinarily work to ensure tolerably rational decisions, or to 

preclude nonrational judgments, do not. In each event, “more exacting judicial scrutiny,” 304 U.S. 

at 152 n.4, is necessary and appropriate to ensure that legislative judgments are rational and that 

citizens are neither affected erroneously nor oppressed. 

Mr. Justice Stone’s footnote 4 is in most significant aspects the source of “the two-tiered equal 
protection paradigm of recent glory,” Michelman, In Pursuit of Constitutional Welfare Rights: One 
View of Rawls’ Theory of Justice, 121 U. Pa. L. REV. 962, 1013 n. 148 (1973). The notion of “strict 
scrutiny” is often traced to Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). See, e.g., Developments 
in the Law—Equal Protection, 82 Harv. L. REV. 1065, 1131 (1968); Fessler & Haar, Beyond the 
Wrong Side of the Tracks: Municipal Services in the Interstices of Procedure, 6 HARV. Civ. RIGHTS— 
Civ. Lip. L. REV. 441, 444 n.11 (1971); Gunther, Foreword: In Search of Evolving Doctrine ona 
Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. REV. 1 (1972). Yet Skinner v. 
Oklahoma is at most the source of the “fundamental interest” trigger of strict scrutiny. The notion 
of strict scrutiny itself and the suspect class criterion for invoking more exacting judicial scrutiny 
had their first articulation in footnote 4. Certainly, Stone’s formulation is still the soundest functional 
justification for the special judicial role. Indeed, it was to footnote 4 that Mr. Justice Blackmun and 
the Burger Court turned for rationale in Graham v. Richardson, 403 U.S. 365, 372 (1971) to bring 
alienage under the suspect class rubric. For a contemporary appreciation of the footnote—and an 
authoritative understanding of it, for Professor Lusky was law clerk to Mr. Justice Stone when foot- 
note 4 was written, see Lusky, Minority Rights and the Public Interest, 52 YALe L. J. 1 (1942). 

Another part of footnote 4 provides the rationale also for the preferred place given to first 
amendment freedoms and for the corollary requirement that legislation touching upon preferred 
freedoms select the “least intrusive” or the “least restrictive” modes of regulation. See, e.g., Shelton 
v. Tucker, 364 U.S. 479, 488 (1960); Sherbert v. Vener, 374 U.S. 398, 407 (1963). 
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special insistence that fact should be separated from myth and that governmental 
action should be grounded in fact. In the same case, Carolene Products Co., for 
example, the Court declared that: “the constitutionality of a statute predicated 
upon the existence of a particular state of facts may be challenged by showing... 
that those facts have ceased to exist.”15 More recently, in Stanley v. Illinois, the 
Court wrote, “when [a procedure] explicitly disdains present realities in deference 
to past formalities, . . . it . . . cannot stand.”!6 In short, citizens, including mentally 
retarded citizens, are protected in the constitutional scheme from what Judge 
Skelly Wright has called “the arbitrary quality of thoughtlessness.”17 

This understanding of the place of fact in our scheme of laws — and the deriva- 
tive requirement that the social and case-specific facts which characterize the 
experience of the retarded be marshaled and displayed—must serve as the touch- 
stone of any analysis of the rights of retarded citizens to services in the community 18 

Thus, for example, in one of the areas of service in the community with which 
there is great concern — education — statutes adopted from the 1930s through the mid- 
1950s provided education for some retarded children but excluded many others. 
These statutes reflected the then perceived “fact” (or the then perhaps reasonably 
thought to be “fact”) that some retarded children could not learn!9 But this “fact” 
has changed. The fact now clearly is that every child, whatever his handicap, can 
benefit from education.2° The fact is that among every 30 retarded children, 29, 


15304 U.S, 144, 153 (1938). 

16405 U.S. 645, 657 (1972). 

17 Hobson v. Hansen, 269 F. Supp. 401,497 (D.D.C. 1967), aff'd sub nom. Smuck v. Hobson, 408 F.2d 
175 (D.C. Cir. 1969). 

18This is not the place to seek systematically to parse the doctrinal origins of this focus upon fact nor 
to examine the doctrinal clothing in which this concern for fact is presently applied. For example, 
there are some who regard the Carolene Products Co. rule (see note 14 supra), if not footnote 4 itself, 
as a trace of the old substantive due process doctrine, cf. McCloskey, Economic Due Process and 
the Supreme Court, 1962 Sur. Cr. Rev. 34-37. Others divine in recent cases a “new,” and proper, 
Substantive due process, though they may prefer to call it the “newer” equal protection. Gunther, 
supra note 14, at 20-24, 41-43, Tribe, Foreword: Toward a Model of Roles in the Due Process of Life 
and Law, 87 Harv. L. REV. 1 (1973). Whether the rubric is equal protection with the Court increas- 
ingly applying “middle scrutiny”—e.g., Reed v. Reed, 404 U.S. 71 (1971) (women); Weber v. Aetna 
Casualty & Surety Co., 406 U.S. 164 (1972) (illegitimates)—or due process with the Court engaging 
in an irrebuttable presumption analysis—e.g., Stanley v. Illinois, 405 U.S. 645 (1972) (unmarried 
fathers); Viandis v. Kline, 412 U.S. 441 (1973) (“nonresidents”); Cleveland Bd. of Educ. v. LaFleur, 
414 U.S. 632 (1974) (women) — the trigger very often seems to be the presence of a footnote 4 class 
and the danger of stereotyping. ‘ 

Or, more properly, “could not be taught.” See, e.g, PA. STAT. ANN. tit. 24, § 13-1375 (1962) 
(children who are “uneducable and untrainable” may be excluded from schooling); Pa. STAT. 
ANN. tit. 24, § 13-1304 (1962) (school directors may refuse to accept or retain children who have 
not yet attained a “mental age of five years”); PA. Stat. Ann. tit. 24, § 13-1330 (1962) (children 
who are “unable to profit” from further public school attendance may be excused). For the 
similar exclusionary provisions of the school codes of virtually every state, some two dozen of 
them now being contested in litigation, see DIGEST oF STATE AND FEDERAL Laws: EDUCATION OF 
HANDICAPPED CHILDREN passim (E. Trudeau ed. 1971). à 

The explosion of attention and resources in the education of the retarded and the discovery of 
new teaching techniques in the late 1950s and early 1960s changed the fact. For the fact of the 
educability of all, see, inter alia, Cohen, Vocational Rehabilitation of the Mentally Retarded, AS 
PEDIATRIC CLINIC OF NORTH AMERICA 1021 (1968); Roos, Trends and Issues in Special Education 
for the Mentally Retarded, 5 Epuc. & TRAINING OF THE MENTALLY RETARDED SL( 1970); YATES, 
BEHAVIOR THERAPY 324 (1970); Council for Exceptional Children, Policy Statement: Basic Com- 
mitments and Responsibilities to Exceptional Children, 37 EXCEPTIONAL CHILDREN 421 (1971). 
See generally L. LIPPMAN & I. GOLDBERG, supra note 4; and the expert testimony presented in 
litigation, e.g., PARC, 343 F. Supp. at 296; see also NATIONAL CENTER ON LAW AND THE HANDI- 
CAPPED, COLLECTION OF AUTHORITIES ON EDUCABILITY OF HANDICAPPED CHILDREN (1973). 


180 The Mentally Retarded Citizen and the Law 


with a proper program of education and training, have the potential to achieve 
self-sufficiency: 25, in the ordinary marketplace; 4, in a sheltered environment, 
The remaining 1 of every 30, with a Proper program of education and training, is 
capable of achieving a significant degree of self-care.2! In the face of these existing 
facts, as a matter of law, whether of the Constitution or of the statutes themselves,22 
each mentally retarded child must be accorded access to a free public education. 

It is against this background—the central importance of fact to confront stereo- 
type?*— that I turn to the litigation seeking to discern principles which may guide 
the pursuit of the rights of retarded citizens to services in the community. 


21 See, e.g., PRESIDENT'S COMM. ON MENTAL RETARDATION, MR69: ANNUAL Report 17 (1969). See 
also PARC, 343 F. Supp. at 296. 

Rehabilitation Act of 1973 § 503, 29 U.S.C.A. § 793 (Supp. 1974), requiring every federal 
contractor of $2,500 or more to “take affirmative action to employ . . . handicapped individuals,” 
enhances still further the significance of the new fact that all mentally retarded citizens are 
educable and lends pointed additional importance to the recognition and enforcement of the right 
of each to an education. 

®As to the constitutional effect of these facts, see PARC, 343 F. Supp. at 296-97; as to the effect 
of these facts on interpretation of the exclusionary provisions of the statutes, see PARC, 343 F., 
Supp. at 307-08, 312-13. See also cases cited note 47 infra. 

28Stereotype has bred a host of legislative and administrative disqualifications of mentally retarded 
persons, without regard to specific competence. The pervasive patterns of official disqualification, 
touching, inter alia, the capacity to contract, to hold property, to make wills, are set out in 
THE MENTALLY DISABLED AND THE Law (rev. ed. S. Brakel & R. Rock eds. 1971); R. ALLEN, 
E. Ferster & H. WEIHOFEN, MENTAL IMPAIRMENT AND LEGAL INCOMPETENCY 144-225 (1968). Yet 
social science studies repeatedly penetrate the stereotype, establishing that persons labeled retarded, 
far from being generally incompetent, possess a range of skills often approaching and so setimes 
exceeding the normal in the very activities from which they are excluded. The competence | erature 
is reviewed in Goldstein, Social and Occupational Adjustment, in MENTAL RETARDATIO í 214-58 
(Heber & Stevens eds. 1964) (supplemented annually in MENTAL RETARDATION RESEARCH ABSTRACTS). 

The literature as it pertains to learning and occupational competences, and the common 
disqualification by law, is reviewed in part elsewhere in this paper. Here, by way of example, note 
some of the studies indicating competence for marriage, for voting, and for driving, as to which, THE 
MENTALLY DISABLED AND THE LAW, supra at 226-29, 240-43, 308-09, 334-40, 308, the retarded are 
commonly disqualified by law. On marriage, see Baller, Charles & Miller, Mid-Life Attainment of 
the Mentally Retarded: A Longitudinal Study, 75 GENETIC PSYCHOLOGY Monocrapus 235, 255-65 
310 (1967); Bobroff, A Survey of Social and Civic Participation of Adults Formerly in Classes for 
the Mentally Retarded, 61 Am. J. MENTAL Derictency 127, 128 (1956); Dinger, Post-School Adjust- 
ment of Former Educable Retarded Pupils, 27 EXCEPTIONAL CHILDREN 353, 355-56 (1961); Fairbank, 
The Subnormal Child—Seventeen Years After, 17 MENTAL HYGIENE 177, 182, 190, 196-97, 204 (1933); 
Hartzler, A Ten-Year Survey of Girls Discharged from the Laurelton State Village, 57 AM J. MENTAL 
Derictency 512, 516 (1953); Muench, A Follow-up of Mental Defectives After Eighteen Years, 

39 J. ApyormaL & Socia PsycHoLocy 407, 412-14 (1944); Shaw & Wright, The Married Mental 
Defective: A Followup Study, THe Lancer, Jan. 30, 1960, at 273-74; MATTINSON, MARRIAGE AND 
Mevra Hanpicap 180 (1971). On voting, see Baller, Charles & Miller, supra at 257; Bobroff, supra 
at 130-31; Dinger, supra at 356; Peterson & Smith, The Post-School Adjustment of Educable Mentally 
Retarded Adults Compared with Adults of Normal Intelligence, 26 EXcePrionaL CHILDREN 404, 
406 (1960). On driving, see Baller, Charles & Miller, supra at 257, 260-66, 310; Bobroff, supra at 
131-32; Fairbank, supra at 201; Peterson & Smith, supra at 406; Gutshall, Harper & Burke, An 
Exploratory Study of the Interrelations Among Driving Ability, Driving Exposure and Socio-economic 
Status of Low, Average and High Intelligence Males, 35 EXCEPTIONAL CHILDREN 43-47 (1968). 
Against this history of stereotype dominating fact, the recent gratuitous dictum of Mr. Justice 
Brennan, writing in Frontiero v. Richardson, 411 U.S. 677, 686 (1973) for four members of the Court 
who would have held sex a suspect criteria, that a 
|w]hat differentiates sex from such non-suspect statutes | sic] as intelligence or physical disability, 
and aligns it with the recognized suspect criteria, is that the sex characteristic frequently bears 
no relation to ability to perform or to contribute to society, 411 U.S. at 686. 
is outrageous. This dictum derives almost verbatim, as the opinion indicates, 411 U.S. at 686 n.18, 
from Developments in the Law—Equal Protection, 82 Harv. L. Rev. 1065, 1173-74 (1969), where 
the notion was presented, uninformed and unanalyzed. Intelligence and physical disability are con- 
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LEGAL RIGHTS TO SERVICES 


Despite the general welfare clause of the Constitution’s Preamble and the guarantee 
of life in the fifth and fourteenth amendments, there is in the federal Constitution 
no presently recognized affirmative right to sérvices for retarded citizens or for 
any citizens.?” Recently, Professors Michelman and Sparer and others have sug- 
gested theories of “minimum protection” and of the “right to life.” which would 
give constitutional underpinning to affirmative rights to services.25 But recently 
the Supreme Court also has become explicit about the matter, seeming to say in 
Lindsey v. Normet that there is no constitutional right to housing,?6 in Jefferson v. 
Hackney that there is no constitutional right to welfare,2” and in San Antonio Inde- 
pendent School District v. Rodriguez that there is no constitutional right to edu- 


nected with “lack of merit or performance,” not in the “common experience,” as the Harvard note 
had it, but only in common stereotype. See Note, Equal Protection and Intelligence Classification, 
26 Stan. L. REV. 647 (1974). 

More recently, in Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 644-646 (1974), the 
Court held an “irrebuttable presumption of physical incompetency” embodied in a school rule 
imposing mandatory pregnancy leave to be “neither necessarily nor universally true” and, therefore, 
violative of the due process clause. In contrast to the Frontiero dictum, the LaFleur Court, in an 
opinion by Mr. Justice Stewart, found: 

Wil. the medical experts . . . differed on many points, they unanimously agreed on onethe 
ability of any particular pregnant woman to continue at work past any fixed time in her pregnancy 
is very much an individual matter. Even assuming arguendo that there are some women who 
would be physically unable to work past the particular cut-off dates embodied in the challenged 
rules, it is evident that there are large numbers of teachers who are fully capable of continuing 
work longer than the , . . regulations will allow, 414 U.S. at 645 (footnote omitted). 
Indeed, the LaFleur Court articulated its suspicion that maternity leave rules “rationalized” in 
Physical incompetence terms have their source, rather, in stereotype: fi 

The records in these cases suggest that the maternity leave regulations may have originally been 
inspired by other less weighty considerations. For example, . . . [a] Superintendent , . . testified 
that the rule had been adopted in part to save pregnant teachers from embarrassment at the 
hands of giggling school children. . . . [S]everal members of the « + Board thought a mandatory 
leave rule was justified to insulate school-children from the sight of conspicuously pregnant 
women. One member . . . thought that it was “not good for the school system" for students to 
view pregnant teachers, “because some of the kid [sic] say, my teacher swallowed a watermelon, 
things like that.” h r 

The school boards have not contended in this Court that these considerations can serve 
as a legitimate basis for a rule requiring pregnant women to leave work; we thus note the com- 
ments only to illustrate the possible role of outmoded taboos in the adòption of the rules. Cf. 
Green v. Waterford Board of Education, 473 F.2d 629, 635 (CA2) (“Whatever may have been the 
reaction in Queen Victoria's time, pregnancy is no longer a dirty world.” 44US. at 641 n.9. 

“The constitutions of the several states almost universally guarantee rights to education and may 
eventually come explicitly to provide for other affirmative rights to government services. See, e.g., 
Morris, New Horizons fora State Bill of Rights, 45 Wasn. L. Rev. 474 (1970). 

Michelman, Foreword: On Protecting the Poor Through the Fourteenth Amendment, 83 Harv. 
L. Rev, 7, 14-16 (1969); Michelman, The Advent of a Right to Housing: A Current Appraisal, 5 Harv. 
Civ. Ricuts—Cwv. Lig. L. REV. 207 (1970): Sparer, The Right to Welfare. in THe RIGHTS or AMERICANS 
65, 83-84 (N. Dorsen ed, 1970); Karst & Horowitz, Reitman v. Mulkey:A Telophase of Substantive 
Equal Protection, 1967 Sup. Cr. REV. 39, 55-56. See also Dworkin, There Oughta Be a Law, reprinted 
in SOCIETY AND THE LEGAL ORDER 632-33 (R. Schwartz & J. Skolnick eds. 1970). But see Winter, 
Poverty, Economic Equality and the Equal Protection Clause, 1972 Sup. Cr. Rev. 41, esp. 66-85. 

405 U.S. 56, 74 (1972). 

406 U.S. 535, 545-51 (1972). 
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cation.28 These cases, however, are not conclusive, and developmental work 
to support affirmative rights to services will undoubtedly continue.3° 
But the claims of retarded citizens to services in the community do not depend 

on these developments. One can construct from the social fact discussed previously 
and its place in our legal scheme, and from other places in the Constitution and 
in the laws, much of the dynamic necessary to secure and realize the rights of 
these citizens.3! To be sure, since there is no recognized direct affirmative right to 
governmental services, what we are doing is something like pushing with a string.32 
Several strings are available to us: equal protection, due process, federal statutes 
(especially section 504 of the Rehabilitation Act of 1973), state constitutions, state 
statutes enforceable-in mandamus, the common law of tort and contract, taxpayer 
suits, and, throughout, procedural due process and the structuring of relief. 


Types of Services 


Before a consideration of the uses of each of these doctrinal strands, four types of 
services need to be distinguished. This tentative typology of services will then be 
used in suggesting the analysis and argument appropriate in claiming each. 


28411 U.S. 1, 35 (1973). 
29 Indeed, in Rodriguez, 411 U.S. at 36-37, the Court explicitly left open the question of a constitutional 
right of access to education: 


Even if it were conceded that some identifiable quantum of education is a constitutionally pro- 
tected prerequisite to . . . [the right to speak or to vote], we have no indication that the present 
levels of educational expenditure in Texas provide an education that falls short. Whatever merit 
appellees’ argument might have if a State's financing system occasioned an absolute denial of 
educational opportunities to any of its children, that argument provides no basis for finding an 
interference with fundamental rights where only relative differences in spending levels are 
involved and where—as is true in the present case—no charge fairly could be made that the 
system fails to provide each child with an opportunity to acquire the basic minimum skills. . . . 
Similarly, although the welfare rules upheld in Jefferson v. Hackney, 406 U.S. 535, rehearing 
denied, 409 U.S. 898 (1972), and Dandridge v. Williams, 397 U.S. 471 (1970), did undoubtedly exclude 
some persons from public assistance, no one was denied an income altogether. By hypothesis (the 
Court majority's) the additional family members in Dandridge would share in the maximum grant. 
See 397 U.S. at 477, 480-81 (“some aid is provided to all... .”) (emphasis supplied); compare the dissent 
397 U.S. at 511-12. By definition of eligibility for public assistance those denied welfare under 
Hackney had some —indeed, according to the eligibility rule, too much — income, 406 U.S. at 540, 
541 & n.8. Similarly, there was no showing in Lindsey that without the house in question plaintiff 
would have no house. These cases are about what a minimum might be, not about whether a mini- 
mum is constitutionally required. The minimum protection theory remains, neither rejected nor 
yet adopted. 
20 For the most recent approaches to a theory, see Michelman, supra note 14; Tribe, supra note 18. 
31On the relationship between litigation and the other modes of petitioning the government for redress 
of grievances, see Gilhool, supra note 4, 39 EXCEPTIONAL CHILDREN at 599; cf. Gilhool, supra note 4, 
50 Peasopy J. Epuc. at 125-27. y 
A recent and significant illustration of this relationship is the adoption of the Rehabilitation 
Act of 1973 §§ 503-04, 29 U.S.C.A. §§ 793-94 (Supp. 1974) (see text at note 111 infra). F 
32Without undertaking to articulate exactly the extent to which it succeeded or failed (and my view 
is that it has significantly succeeded) or why (see Sparer, supra note 25), the analogy is to the welfare 
litigation strategy pursued by various welfare rights groups. The final objective (on one view) was a 
guaranteed annual income (one view would add “or job,” cf. Wexler, Practicing Law for Poor People, 
79 YALE L.J. 1049, 1066 (1970)). The strategy was to transmute the public assistance program into 
a guaranteed annual income by shaving restrictive eligibility requirements (eliminating durational 
residence requirements, man in the house rules, liens and other repayment obligations, relatives 
responsibility rules and other non-need related requirements), by eliminating grant maximums, by 
effecting rising grant minimums, by evening (up) differences among grant levels, categorically and 
geographically, by ensuring privacy, independence, and respect (eliminating midnight searches, 
home visits, and service requirements and simplifying the eligibility determination process), and 
throughout by ensuring that all persons eligible know of their rights and, if they wish, claim them. 
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Type one services are those available generally, to all citizens, and which the 
retarded would use and enjoy in the same way as the rest of the citizenry: street 
cleaning, garbage collection, fire and police protection, and perhaps recreation, 
education, and employment services. 

Type twoare services available generally, to all citizens, and which the retarded 
would use in some special way. Access to public buildings, for example, is generally 
available to all citizens, but physically handicapped citizens if they are to partake 
of access will require special provisions. Some would identify recreation, educa- 
tion, and employment as type two services, but they are, it will be argued in this 
paper, more properly classified as type one services. 

Type three are services available only to some citizens, classified on grounds 
that do not touch on retardation as such, and which the retarded would use as part 
of the “some” on the same terms as other members of the defined class. Public 
assistance, Medicare, Medicaid, or homemaker services, for example, are available 
to some, with eligibility defined categorically, and if the retarded would otherwise 
be among the “some,” they would be eligible. 

Type four are services available to mentally retarded citizens as such; for 
example, supervised residential services. 

With respect to each of the four types of services, there are two quite different 
claims that can be made. One is for access to the service; the other is for quality of 
service. Each claim utilizes quite different analysis and argument. 


The Constitutional Strands: Equal Protection and Due Process 


It is in the equal protection argument that the social facts which characterize the 
historic experience of the retarded citizen have their most apparent effect. Past 
stigmatization, isolation, and irrational exclusion of the mentally retarded provide 
a strong basis for arguing that a legislative or administrative classification which 
excludes or differentially burdens retarded citizens is suspect, subject to strict 
Scrutiny, and justifiable only by a compelling interest of the state.°* 

Even on a lesser standard — rational scrutiny, if that be its proper name**— this 
historic experience requires that the relationship of means to end be scrutinized 
warily, and the legislature’s or administrator's judgment be measured against the 
true relevant facts. 

Even on the least standard, minimum rationality, the effect of these social 
facts survives. On the one hand once a classification created under the distorting 
influence of those facts is deprived of the comfort of the distortion (as it may be 
by careful proof, even on this rational basis test), it is often seen to be starkly 
arbitrary without any justification even in reasonable speculation;35 and on the 
other hand, under that distorting influence very often patently arbitrary things 
have been done.36 


33 See Wald, Chapter 2 of this volume. l j can 
Gunther, supra note 14, distinguishes three equal protection standards and denominates them “strict 


scrutiny,” “rationality scrutiny” and “minimum rationality.” 
See text at notes 60-64 infra. 
36 See text accompanying notes 59-60 infra. 
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Two cases, one a claim for education and the other a claim for health services, 
may help by way of example to focus the analysis. The claim for education was 
framed, from the beginning, in terms of access and education was treated as a type 
one service. In McInnis v. Shapiro** grievance about the quality of education and 
a claim for “special education” brought by ghetto children had been held to be 
nonjusticiable: There are no clear or authoritative standards, the court found, 
by which a judgment of quality or the match of “special needs” to “special 
education” may be tested, and since courts are in the business of making only 
principled decisions this claim could not be decided by the courts. The claim for 
access to a free public education accorded generally to all children, however, 
does not raise the McInnis problem. 

However problematic the quality of education delivered to retarded children 
who were in school, a very great number of retarded children were not in school at 
all. Furthermore, it was unnecessary to frame the claim for education in terms of 
some “special” education, since some governmental services, education, recreation, 
and employment services among them, although available to all, are by their nature 
special: Different people partake differently of these services, and the services 
themselves are designed more or less differently for different persons. The statutes 
of virtually every state provide, as does California’s Education Code, section 8505, 
that “Any course of study. . . shall be designed to fit the needs of the pupils for which 
the course of study is prescribed.”4° Normative educational theory is uniformly in 
terms of fitting education to each child. Descriptively, education is varied things 
for various children. The legal definition of “education” has never been univocal. 
The briefest review of the cases shows that since its inception in the nineteenth cen- 
tury, public education has never been limited even to reading, writing, and arith- 
metic.41 Education for the profoundly and severely retarded, the education most 
likely to be regarded as “different” from that accorded children generally, is not 
different. Teaching a child to walk is not functionally different from driver training; 
both are about mobility. Teaching a child to feed himself is not functionally dif- 


37 Contrast the access to type one services theory of the right to education cases with the McInnis-prone 
theory suggested in the creative, Hall, The Politics of Special Education 1970 INEQUALITY IN EDUCA- 
TION 17, 22. 

38293 F. Supp. 327, 335-36 (N.D. Ill. 1968), aff'd sub nom. McInnis v. Ogilvie, 394 U.S. 322 (1969). See 
text at notes 47-49 for alternate approaches to the quality of education. (In my opinion, standards 
for judgment of quality and of appropriateness—input and output standards—may be more readily 
ascertainable and more certain in the education of exceptional children than they are in general 
education and the justiciability problem of McInnis may therefore be less a problem in litigation 
about the education of exceptional children.) 

3Some 13,000 out-of-school retarded children were located in the search after judgment in Penn- 
sylvania. The 1970 census shows some 80,000 children, aged 7-15, not in school in California. See 
U.S. BUREAU OF THE CENSUS, DEP’T OF COMMERCE, PC(1) C6 CALIFORNIA, CENSUS OF THE POPULA- 
TION: 1970 GENERAL SOCIAL AND ECONOMIC CHARACTERISTICS 6-421 (1972). The greatest number of 
these out-of-school children is probably handicapped. The Children’s Defense Fund (1745 R Street, 
N.W., Washington, D.C.) has developed the methodology for deriving these census figures and is 
now field testing them in several jurisdictions. 

40 CAL. Epuc. Cope § 8505 (West 1969). Among the similar provisions of other states, see, e.g., CONN. 
Grn. STAT. ANN. § 10-4a (Supp. 1973) (“suitable”); On1o Rev. Cope Ann. § 3301.07 (Supp. 1973) 
(“sufficient to meet the needs”); ORE. Rev. STAT. § 326.011 (1973) (“best suited”); PA. STAT. ANN. 
tit. 24, § 15-1512 (1962) (“adapted to the age, development and needs”). , 

41 See the definitions of “education” collected in 14 WORDS AND PHRASES 123-27 (1952). See also Brief 
of Amicus Curiae in Lori Case v. California, Civil No. 13127 (Cal. Ct. App. 1973) (available from 
the National Center for Law and the Handicapped). 
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ferent from health, hygiene, or home economics. Toilet training is not functionally 
different from the self-control and self-care taught in health, hygiene, or physical 
education. Nor are the teaching techniques different from those used in “ordinary” 
education. Thus, the claim for education was a claim for education no more dif- 
ferent or special than the difference or specialty already accommodated in the 
education delivered generally to all children. Retarded children were claiming no 
variation greater than the variation already accommodated in the service called 
education. 

The strongest equal protection claim can be made for type one and type three 
services. For, in services extended generally to all or to some categorically defined, 
except for the retarded, the suspect classification or the patent irrationality of the 
exclusion springs starkly into relief. Relief in such a case (providing the retarded 
with services others already enjoy) smacks not at all of an affirmative constitutional 
right to services. Thus, it becomes important to cast what might on first glance seem 
to be type two services as what they really are, namely, type one services.42 Educa- 
tion,’ recreation, employment services,*4 and other services as well4> can be readily 
demonstrated to be type one services. What is called for is an application of the 


® The strongest, or at least the surest, case for type two services, and type four services, is a statutory 
case. E.g., Washington Urban League, Inc. v. Washington Metropolitan Area Transit Authority, 
Civil No. 776-72 (D.D.C., June 29, 1973) (permanently enjoining the D.C. Transit Authority from 
constructing the District’s subway until and unless it will accommodate physically handicapped 
citizens as required by the Act of March 5, 1970, Pub. L. No. 91-205, 84 Stat. 49, amending 42 U.S.C. 
§ 4151). See text at notes 86-134 infra. 

This is not to say that there is not a sound constitutional case against treating equally persons 
who are situated unequally. Dissenting in Dennis y. United States, 339 U.S. 162, 184 (1950), Mr. Justice 
Frankfurter wrote, “[T]here is no greater inequality than equal treatment of unequals.” See, egu 
Selph v. City Council of Los Angeles, Civil No. 74-48DWW (C.D. Cal., filed Jan. 7, 1974) (seeking 
access to the polls for physically handicapped and elderly citizens). 

43 See text at notes 39-41 supra. 

44 See the Federal Employment Service Act, 29 U.S.C. § 49(b), (g) (1970), and the state employment 
acts adopted pursuant thereto. “ z 

45 Although residential services in the sense of specially organized and supervised residences are 
undoubtedly type four services, many, if not most, of the significant difficulties encountered in the 
effort to realize these services for retarded citizens are type one difficulties and should be recognized 
and addressed as such. r 3 

Zoning, for example, functions in significant part as gatekeeping, regulating entry to such type 
one services as street cleaning, parks, fire and police protection, and so on. The difficulty in ex- 
clusionary zoning cases is that legislators are doubtful about sharing these services and the amenities 
they support, available generally to all citizens, with the retarded. Apart from statutory approaches to 
exclusionary zoning and apart from equal protection challenges based on fundamental interesi 
implicated by exclusionary zoning— the right to settle, see, egs Corfield v. Coryell, 6 F. Cas. 546 
(No. 3230) (C.C.E.D. Pa. 1823), and the right of citizens to associate freely together, Boraas v. Village 
of Belle Terre, 476 F.2d 806 (2d Cir. 1973), rev'd, 416 U.S. 1 (1974) (holding a zoning ordi- 
nance prohibiting unrelated persons from occupying a residence in an area zoned ‘one family, 
a denial of equal protection) —such exclusions may be fruitfully addressed as a denial to retarded 
citizens of access to type one services. So addressed the crux of the matter becomes the distorted, 
irrational factual judgments underlying the exclusion: that the retarded are prone to criminality, 
that the retarded require medical supervision, that the retarded are uneducable and unemployable. 
On the facts confronting the stereotype which haunts zoning regulation, see the Affidavit of Gunnar 
Dybwad, July 25, 1970, in Defoe v. San Francisco City Planning Comm. 1 Civil No. 30789 (Cal. Ct. 
App. Ist Dist. 1973), and on approaches to the zoning problem see Chandler and Ross, Chapter 11 
of this volume. Stated still more globally, the point here is that exclusionary zoning is merely the 
flip side of the historic effort to separate the retarded, see note 8 supra, and the removal of zoning 
barriers is part and parcel of undoing the deprivation of liberty involved in remote institutionaliza- 
tion. The zoning cases, therefore, are very much at the boundary where equal protection and due 
process meet. See text at notes 80-89 infra and cf. Burt, Chapter 14 of this volume. 

Similar type one access questions are involved in challenges to restrictive safety and fire codes. 
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principle of normalization,*® increasingly the reigning perspective in work in re 
tardation, to the framing of the claims of retarded citizens. 

Although equal protection claims for access to type one services are argued, 
the pursuit of service quality by litigation is not thereby abandoned.” Rather, 
quality is pursued in doctrinally distinct ways; for example, by structuring an ad- 
ministrative process and assigning questions of quality there in the first instance, 
with the traditionally familiar and institutionally comfortable review of these pro 
ceedings in the courts** or by redress through the common law forms of tort or 
contract.” 

‘The crux of this approach through equal protection to rights to services in the 
community was clearly stated in Brown v. Board of Education.“ in which the 
segregation of students by race was held unconstitutional. In a passage central to 
the access to education cases®! and declared by the Court as recently as Rodriguez 


p.m 
For example, the successful administrative challenges to a proposed ruling of the Industrial Board, 
Department of Labor and Industry, under Pennsylvania's building and construction codes, which 
would have allowed residential facilities for the retarded only in stone and brick baildings with wide 


“The most influential statement of the normalization principle is Nirje, The Normalization Principle 

and Its Human Management Implications, in CHANGINO PATTERNS IN Resionvniat, Sexviees ror 
eds, 1969). Cf. ten Brock & Marson, 
The Disabled and the Law of Welfare, S4 Caw. L. Rev 810, B15-16 (1966) (denominating normaliza- 
tion the “integrationist” perspective, as contrasted with the “custodial”), 


at 30203 (Al free Program of education and training appropriate to | the child's) 

» 6); Mills v, Board of Education, 48 F. Supp, 866 (D.D.C, 1972) | hereinafter 

cited as Mills); Lebanks v. Spears, 60 F.R.D. 135 (E.D. La. 1973); Jn re H.G., Civil No, 8930 (Sep. 
Ct. N.D., April 30, 1974); of. Appeal of Riley Reid, No, 8742, at 6 (Commissioner of Education of 


tional child in an inappropriate program is tantamount to excluding the child from schooling. C/. 

Lau v. Nichols 414 U.S, 563, 566 (1974). There, holding on Tithe VI grounds that Chinese-speaking 

children cannot be assigned to English-only clases, the Court found: "students who do not under 

aporianee tel effectively foreclosed from any meaningful education... . {Their} clasroom 
arel incomprehensible meaningful.” 


See text at notes 144-47 infra. 
M7 US. 483 (1954). 


Pi Lippman had written in a letter to the editor, in Children Limited, June 1955, 
at 9(NARCS J, “that [Brown's] statement of equal applies to the handicapped 
Ek doen to minoridea. Letter roms Lacpotd Lionnan © ater ot Limited, June 9, 1955. 
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to have “lost none of its vitality," a unanimous Supreme Court said in Brown: 


[Education| is required in the performance of our most basic responsibilities... . 
It is the very foundation of good citizenship. Today it is a principal instrument 
in awakening the child to cultural values, in preparing him for later. . . traim 
ing, and in helping him to adjust normally to his environment. In these days, 
it is doubtful that any child reasonably be expected to succeed in life if he is 
denied the opportunity of an education. Such an opportunity where the state has 
undertaken to provide it, is a right which must be made available to all on equal 
terms, 53 


If “it is doubtful” that an ordinary “child may reasonably be expected to succeed 
in life if he is denied the opportunity of an education,” how much clearer is it that 
the retarded child denied an education may not be expected to succeed. For the 
ordinary child may be expected to learn willy-nilly, wandering in the world, watch- 
ing television, or riding the bus, The retarded child, however, if he is to learn to 
his full capacities requires a formal, structured opportunity to learn. Furthermore, 
the retarded child denied the opportunity to learn is in jeopardy not merely of suc 
cess, but of liberty and of life itself. 

Given the present fact that all retarded children can learn, the purposes of 
public education will not brook a classification denying retarded children access 
to it. Any exclusionary classification will be arbitrary. This is so whatever the equal 
Protection standard. To test this conclusion consider one purpose consistently 
offered by the states to support exclusionary classification; namely, saving money, 

On any full record, exclusion must be seen not to save but to squander, Absent 
education, the retarded are very likely to be institutionalized. The cost of institu: 
tional care, per year per person, averages $5,865, almost $400,000 for a lifetime.” 
The cost of special education is 1.9 times the average per student cost, or $1,936 
Per year, for most retarded students; 3.5 times for some, 5.9 for a few, and 2.2 times 
overall; the average lifetime cost of education for the mentally retarded student 
is about $26,000.53 Proper education not only avoids the costs of institutional care, 


alt US: at 09% 
US, at 493, 
™ The rate of institutionalization, ef. note 6 mpra. is higher for retarded citizem whe 
he ben demad chotng. Ad the dat ae ee ines ions ewe. 
significantly greater than it would be if education had not been denied, aang oly 

a avoidance and selt-belp skills which education sould bring. R. Hceewoneacs 


school is lower than one would expect). See CONLEY 
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but it yields employment for the retarded, lifetime earnings ranging, at least, from 
$23,000 to $185,000, and, of course these earnings yield taxes.59 Thus, on the middle 
standard of equal protection scrutiny, the exclusionary classification fails to serve, 
indeed it frustrates, its supposed purpose of saving money. 

Furthermore, the records in each of the litigated access to education cases 
indicate that each out-of-school mentally retarded child has a functional twin who 
is being accorded a free public education. There is every reason to suppose this is 
so in each state. Exclusion of any particular retarded child thus becomes as patently 
arbitrary, even on minimum scrutiny, as excluding every red-headed child or ex- 
cluding every other child. 

And, finally, in a holding apparently applicable on any equal protection 
standard, the Court announced in Shapiro v. Thompson®' that protecting the 
fisc is never in itself a constitutionally sufficient ground for classification; any such 
classification must have an independently rational ground, other than saving 
money: 


[A] state has a valid interest in preserving the fiscal integrity of its programs. 
It may legitimately attempt to limit its expenditures, whether for public assistance, 
public education, or any other program. But a state may not accomplish such a 
purpose by invidious distinctions between classes of its citizens. It could not, for 
example, reduce expenditures for education by barring indigent children from 


its schools. . . . [A]ppellants must do more than show that denying . . . benefits... 
saves money. The saving of costs . . . cannot justify an otherwise invidious classi- 
fication.62 


Nor, constitutionally, may the fisc be protected by delay.°2In Watson v. City 
of Memphis,®4 access to recreation services had been denied to black citizens. 
Finding an equal protection right to access, the Court wrote: 


5°COnLEY table 50, at 272-84, 292-97. 

Tn support of the Proposition that follows, the Shapiro Court at 394 U.S. 618, 633 n.11 relied upon 
Rinaldi v. Yeager, 384 U.S. 305 (1966), a case regarded by Gunther, supra note 14, at 27, as at most 
a middle “rational Scrutiny” case, and in its own terms a “some rationality” or minimum scrutiny case. 
See Note, Legislative Purposes, Rationality, and Equal Protection, 82 Y Ave L.J. 123 (1972). 

81394 U.S. 618, 633 (1969). 

82d. Occasionally, though not often in a courtroom, someone will suggest that education may be 
restricted only to persons who will return a contribution to the state. Or, faced with the fact of 
contributions by retarded citizens such as the income (and hence tax) data given in the text 
represent, they will say that education should go first to those who will contribute “most.” At its 
most sophisticated, such a justification for exclusion is merely a variant on the principle of triage — 
the battleground axiom which would accord medical treatment first to those least injured. L. Lewin, 
TRIAGE 136-37 (1973). Apart from its Hobbesian (and therefore presumptively repugnant constitu- 
tionally) roots, the problem with it is that education is not a “state insurance program,” cf. Shapiro 
v. Thompson, 394 U.S. at 632-33. We do not exact or enforce a promise of performance before 
granting entry to school. Indeed, such a scheme would raise severe constitutional problems of its 
own, not unlike McReynolds’ with Plato's. p 4 

°° number of states, e.g., Arkansas, Colorado, and New Mexico, has responded to the decisions in 
PARC, Mills, and Lebanks by adopting statutes providing access to education to all exceptional 
children to be phased in over 5 years, or 6, or 10. But see Harrison v. Michigan, 350 F. Supp. 846, 
847-48 (E.D. Mich. 1972) (indicating that 1 year, no more, is a reasonable time for effectuating the 
duty to provide access to all); Opinion No. 73-187 of the Arkansas attorney general (Sept. 7, 1973) 
(holding despite the statute's 6-year clause that the obligation to educate all handicapped children 
was effective immediately); PARC, (where access for some 13,000 previously out-of-school retarded 
children, was achieved within 16 months between the May 5, 1972 final order of the court and the 
opening of the school year in September 1973). 

4373 U.S. 526 (1963). 
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The rights here asserted are, like all such rights, present rights; they are not merely 
hopes to some future enjoyment of some formalistic constitutional promise. The 
basic guarantees of our Constitution are warrants for the here and now and, unless 
there is overwhelmingly compelling reason, they are to be promptly fulfilled. 

The claims of the city to further delay in affording petitioners that to which 
they are clearly and unquestionably entitled cannot be upheld except upon the 
most convincing and impressive demonstration by the city that such delay is mani- 
festly compelled by constitutionally cognizable circumstances warranting the 
exercise of an appropriate equitable discretion by the Court. 

[Vindication of conceded constitutional tights cannot be made dependent 
upon any theory that it is less expensive to deny than to afford them.65 


The second example of the equal protection analysis, a claim in the California 
courts for round-the-clock personal and individual nursing care, illustrates the 
present limits of constitutional argument before even the most venturesome of 
courts. It illustrates as well the relationship between constitutional and statutory 
argument and the importance of a thorough grasp and careful use of the statutory 
strand in seeking services in the community. The case, Roberts v. Brian, will serve 
also as a paradigm for approach to type four services, those available to handi- 
capped citizens as such.§7 

John Roberts, a citizen with myoclonic epilepsy, required individualized 
nursing care during all of his waking hours, for his seizures came frequently and 
unpredictably and in the absence of prompt assistance would bring his death. 
Roberts lived in a nursing home whose routine nursing service was reimbursed by 
Medi-Cal. Neither the nursing home nor Medi-Cal, however, provided the personal 
attendants his condition required. For some years the cost of these attendants had 
been advanced by Roberts’ sister. After an administrative hearing in the department 
of health care services found that there was no provisions under Medi-Cal permit- 
ting payment for attendant care, John Roberts went to court. 

The Superior Court of Los Angeles County scrutinized the Medi-Cal statue 
and regulations, but found no authority therein for “personal and individual nursing 
care ...not less than fifteen hours per day.®8 Hurdling difficult equal protection 
problems and being moved, no doubt, by some basic notion of a right to life, Judge 
Pacht looked to the provision under department regulations of “pulmonary respi- 
Tators and renal dialysis machines” to others with “unique forms of illness and con- 
ditions of disability” and found the denial of the individualized nursing care 
Tequired for Roberts’ “unique illness and condition of disability” to be a denial of 
the equal protection of the law.® 

On appeal, the California Supreme Court did not reach the constitutional 
ground. Instead the court indulged a careful, broad, and creative reading of the 
Medi-Cal statute focused by the legislature’s declared “intention, whenever 


oT U.S. at 533, 537 (emphasis in original). 
6 Cal. 3d 1, 489 P.2d 1378, 98 Cal. Rptr. 50 (1971). m 
“Or perhaps, of type three services, those categorically available to some. Courts may be more 


comfortable in viewing type four services as type three, and since the question is so much a matter 
of which rung of Plato’s ladder of abstraction one chooses to perch on, counsel wisely so frames 
it. As the lower court in Roberts had it, personal and individualized nursing care for a person with 
myclonic epilepsy is surely the functional equivalent of a renal dialysis machine for another. 

e oberts v. Brian, 6 Cal. 3d at 1-4, 489 P.2d at 1378-80, 98 Cal. Rptr. at 50-52. 
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feasible, that the needs of recipients of public assistance for health care and related 
remedial or preventive services be met.”7° The director of health care services 
argued that the Medi-Cal program commanded limited funds, insufficient to meet 
all medical needs of individual recipients; he must, he argued, therefore choose to 
fulfill some needs but fail to fulfill others.7! The court lightly turned this argument 
with the characterization: “Respondent does not argue that aid to petitioner is 
financially infeasible, but simply that he has issued no regulations providing for 
such care.” 72 

The director, having exercised his authority to “prescribe policies” under the 
statute and having created a series of classifications for treatment, evidently in- 
cluding pulmonary respirators and renal dialysis machines, urged that an eligible 
patient can receive only such medical treatment as comes within one or another 
of these categories. Roberts, he argued, suffers from a unique illness, with abnormal 
requirements.’3 The court, however, found a regulation establishing a categorical 
service within which personal and individual nursing service for a myoclonic epi- 
leptic must be encompassed.74 In Title 22, California Administrative Code § 51215, 
setting standards for nursing homes, the director had provided that the facility must 
“employ staff sufficient in number and qualifications to meet the requirements of 
the patient accepted for care” and must “provide 24-hour nursing services adequate 
in quality amount to meet the needs of patients who are admitted.”75In construing 
these regulations the court found: 


[The director] argues that nursing homes need only provide adequate general 
nursing services, and not the exceptional services required for [Roberts]. The regu- 
lation, however, does not speak in terms of meeting the prescribed needs of an 
average or typical patient, but clearly ordains that services meet the prescribed 
personal needs of the specific patients accepted for care.76 


Indeed, the California Supreme Court noted that even absent the state regulations, 


7OCAL. WELF. & INST. CODE § 14001.1 (West 1972). 

"The necessity of an independent rational ground for choice (see discussion of Shapiro in the text 
accompanying notes 61-63) other than limited funds appears as a canon of statutory interpretation, 
as well as a constitutional canon. Note that the director had cited Dandridge y. Williams, 397 U.S. 
471, 487 (1970) in his support. Note also, in the text accompanying notes 75-78, the Roberts court's 
treatment of a second cost question, “provided . . . rates do not increase over-all program costs.” 

Judicial treatment of cost objections in the face of well-framed claims for evenhandedness, 
whether framed in statutory or constitutional terms — that is to say, judicial steadfastness in pressing 
scrutiny of fiscal objections to the point of a reality judgment—is surely one of those styles which 
distinguish the courts institutionally. See text accompanying notes 13-15 supra. 

726 Cal. 3d at 5, 489 P.2d at 1381, 98 Cal. Rptr. at 53. 

73In other words: “Roberts is claiming a type four service and for this type four service there is no 
statutory or regulation authority.” 

74In other words: “there is regulation authority, and, besides, it’s a type three service.” 

756 Cal. 3d at 5, 489 P.2d at 1381, 98 Cal. Rptr. at 53. 

786 Cal. 3d at 6, 489 P.2d at 1381, 98 Cal. Rptr. at 53. In their nature, the regulation nursing services 
(of a type three variety, like type one) are to be individuated, yielding the benefits of type four 
and type two services (i.e., a fit to the individual). Compare discussion of education, etc., at notes 
39-46 supra. 

Note also in the remainder of the Roberts opinion that a “needs” analysis which in other constitu- 
tional terms may be found by a court to present severe problems of justiciability, see McInnis v. 
Shapiro, 293 F. Supp. 327 (N.D. Ill. 1968), aff'd sub nom. McInnis v. Ogilvie, 394 U.S. 322 (1969), 
and discussion at note 38 supra, comes easily to a court engaged in unpacking a statute or a 
regulation. See discussion following note 47, supra. 
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the federal medical assistance law, framed in similar terms,” would require the 
same result. 

Finally, recognizing that a nursing home need not accept any particular 
patient and that a home’s decision will hinge upon whether the state must pay for 
the personal and individual nursing services, the court turns to construction of 
the payment provisions of the regulations. They provided: 


the per diem rate . . . shall not exceed $14.00, except that the director may nego- 
tiate all-inclusive per diem rates... for additional medically indicated covered 
services and provided that such negotiated rates do not increase over-all program 
cost.78 


Considering the alternative costs, namely, the cost of hospitalization with special- 
duty nurses or intensive care?’ the court held that $33 a day for personal and indi- 
vidual services in the nursing home would not increase overall program costs. Thus, 
the court concluded the director was in error in his finding that existing regulations 
provided no means by which Roberts could obtain the needed individualized 
nursing care. This service was ordered provided. 

Before further consideration of nonconstitutional approaches to services in 
the community, consider how very much the equal protection arguments sound 
also of due process. It is not simply the doctrinal point made widely in contem- 
porary discussions that the two substantive strands of the fourteenth amendment 
are significantly intertwined and perhaps interchangeable.*” The similarity of 
equal protection and due process analysis here also reflects the fact that, for 
retarded citizens, behind every question of access to services in the community, 
and not distantly, is the question of institutionalization or liberty. 

In a host of recent cases, courts have found a due process right to treatment; 
if a citizen is to be deprived of his liberty he must be provided treatment of the dis- 
abling condition.8! Formulated originally in cases dealing with the commitment 
of persons found incompetent to stand trial®” and not guilty by reason of insanity,” 
the right to treatment has been extended to the civilly committed mentally i 


7742 U.S.C. § 1396(a)(26)(B)(ii) (Supp. II 1972): “a state plan . . . must provide—with respect to each 
patient . . . adequate . . . services . . . to meet current health needs.” 

786 Cal. 3d at 7, 489 P.2d at 1382, 98 Cal. Rptr. at 54. 

79The director had urged that hospitalization was not an alternative, on the ground that Roberts’ 
condition could not be “successfully treated.” The court held, however, that hospital “treatment” 
is not limited to “curing” of a disease: “persons with incurable diseases such as petitioner are often 
hospitalized to facilitate procedures which will alleviate their distress and prolong their lives. The 
Medi-Cal regulations do not limit hospitalization to cases of curable illnesses, but provide that the 
need for hospital care be determined in accordance with the usual standards of medical practice in 
the community.” 6 Cal. 3d at 7-8, 489 P.2d at 1382, 98 Cal. Rptr. at 54-55. 

Michelman, supra note 25, at 7, 14-16; cf. Tribe, supra note 18; Winter, supra note 25, 100-02; 
McCloskey, Economic Due Process and the Supreme Court, 1962 Sup. CT. REv. 34. 

81 See generally Halpern, Chapter 13 of this volume; Burt, Chapter 14 of this volume. 

®2Ragsdale v. Overholser, 281 F.2d 943, 950 (D.C. Cir. 1960) (concurring opinion). But see Benton v. 
Reid, 231 F.2d 780 (D.C. Cir. 1956) (a tubercular citizen housed in “hospital wing” of the D.C. jail 

. has right to treatment or release). 4 

Rouse v. Cameron, 373 F.2d 451, 453 (D.C. Cir. 1966). 

%0’Connor v. Donaldson, 95 S.Ct. 2486 (1975), Lake v. Cameron, 364 F.2d 657 (D.C. Cir 1966); 
a v. Superintendent of Bridgewater State Hosp., 353 Mass. 604, 611-12, 233 N.E.2d 908, 913 

). 
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and to retarded citizens committed to institutions.85 The due process right to treat- 
ment has the familiar due process corollary, the principle of the least restrictive 
alternative: the requisite treatment is to be delivered in the least restrictive 
setting®® If the injunction to provide treatment in the least restrictive setting were 
given operational meaning (and to date it has not been)® the result plainly would 
be services to the retarded in the community. At some point, equal protection claims 
to services and due process-least restrictive alternative claims merge. 

Indeed, starting from a base of deprivation of liberty, the due process approach 
more easily (doctrinally at least) makes the crossover to affi:mative rights to 
service. The practical difficulty is that the least restrictive alternative doctrine, or 
indeed any doctrine at all, may not be sufficient to carry the enormous practical 
burden of dismantling institutions. Furthermore, the due process doctrine extends 
only to persons already institutionalized, and perhaps only to persons involuntarily 
institutionalized. The question is whether the threat to liberty, historically always 
lurking for retarded persons not yet institutionalized is sufficient to give rise to 
the due process, least restrictive alternative right to services. Is the fact, for 
example, that the rate of institutionalization goes up as a function of the unavail- 
ability of community services sufficient to trigger an affirmative right to services? 
The very conceptual confusion of the preliminary opinion of the federal district 
court in New York Association for Retarded Children v. Rockefeller, conveying 
exactly the opposite of the message it purports to convey, suggests that it may be. 
There the court refused, preliminarily, to extend the right to treatment to persons 
voluntarily committed, saying, 


At the outset, there is a difference in the nature of the commitment. In Rouse, 
the commitment of persons acquitted by reason of insanity was not only involun- 
tary but mandatory. On the other hand, a large part of the residents of Willowbrook 
entered because they had no alternative, and none have been denied a right 
to release. There is a significant difference between the state requiring commitment 
as an alternative to criminal incarceration and the state providing a residence for 
the mentally retarded. The residents of Willowbrook are for the most part incapable 
of existing independently unless they are habilitated.89 


89 Wyatt v. Stickney, 344 F. Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 325 F. 
Supp. 781 (M.D. Ala. 1971), aff'd, 503 F.2d 1305 (5th Cir. 1974). See also Halpern, Chapter 13 of this 
volume; Burt, Chapter 14 of this volume. 

Lake v. Cameron, 364 F.2d 657, 659-60, 661 (D.C. Cir. 1967). See also Covington v. Harris, 
419 F.2d 617, 623-24 (D.C. Cir. 1969); Kesselbrenner v. Anonymous, 33 N.Y.2d 161, 168, 305 
N.E.2d 903, 907, 350 N.Y.S.2d 889, 894 (1973). See Chambers, Chapter 16 of this volume. 

87Horacek v. Exon, 357 F.Supp. 71 (D. Neb. 1973), where plaintiffs are claiming a right to services 
in the community, rather than in an institution, poses precisely this opportunity as may further 
proceedings in Wyatt v. Stickney. 

88357 F.Supp. 752 (E.D.N.Y. 1973). See addendum, p. 213. 

89357 F. Supp. at 759-60 (emphasis supplied). Apart from a well-grounded finding of a right to 
reasonable protection from harm, the conceptual confusions in the opinion are legion. After 
finding a difference between “involuntary mandatory commitments” and commitments “because 
they have no alternative,” the court seeks further comfort in that “none have been denied a 
right to release,” yet the court itself denies release: “The court cannot in fairness direct that 
any of the residents be released before they have been habilitated as far as possible.” Jd. at 768. 

The most egregious of the other errors touch the claim of plaintiffs for education: The 
court mistakes an access claim for one of quality, id. at 762; misreads Rodriguez, id. at 763; 
mistakes a counterfactual conditional statement of Judge Friendly in McMillan y. Board of Educ., 
430 F.2d 1145 (2d Cir. 1970) as unconditional and factual, id. at 763; and mistakenly finds a 
D.C. code ground for decision in Mills, id. at 763. Indeed, the court's preliminary holding on 
education is contrary to the decision of the New York commissioner of education in Appeal of 
Riley Reid, discussed in text at note 101 infra. 
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State and Federal Statutes and Regulations and State Constitutions 


Roberts v. Brian illustrates well the uses and the strength of finely threaded state 
and federal statute and regulation based claims, albeit with some admixture of the 
constitutional to secure services in the community to retarded citizens. 

In Usen v. Sippreil 8° a New York Supreme Court had before it two children, 
a welfare statute, a juvenile court statute, a family court statute, and claims for 
adequate care, treatment, and education. A moderately retarded and emotionally 
disturbed 15-year-old girl had need of psychiatric, educational, and residential 
services. A seven-year-old boy twice expelled from the first grade with severe learn- 
ing disabilities and emotional disorders caused by brain damage from lead poison- 
ing had need of educational, psychiatric, and medical services. One state facility 
had refused the boy services because he required long-term treatment and it pro- 
vided only short-term intensive treatment; another refused services because his 
behavioral problems required more supervision than it could give. A judge of the 
family court testified that scores of children had similar disabilities and that no 
appropriate program of care, treatment, and education was available.- 

The statutes in Usen were those common to most of the states. The Social 
Services Law provided that: 


[a] public welfare district shall be responsible for the welfare of children who are 
in need of public assistance and care, support, and protection.?! 


With respect to handicapped children, the Social Services Law provided: 


[the commissioner of public welfare must] obtain admission to state and other 
suitable schools, hospitals, other institutions, or care in their own homes or in 
family free or boarding homes or in agency boarding homes or group homes for 
such children... .°? 


The Mental Hygiene Law provided: 


All mentally disabled persons not in confinement under criminal proceedings 
who are unable to care for and maintain themselves or who are in need of care and 
treatment in a hospital or institution or whose mental or neurological condition 
is such as to endanger his own person, or the person and property of others, shall, 
without unnecessary delay, be properly and suitably cared for and maintained. . . 93 


Various other statues provided that the department of mental hygiene is respon- 


71 Misc. 2d 633, 336 N.Y.S.2d 848 (Sup. Ct. 1972), rev'd in part, 41 App. Div. 2d 251, 342 N.Y.S.2d 
599 (1973). 

9N, Y. Soc. WELF. Law § 395 (McKinney 1966). This provision, the court held, controlled the 
construction of another provision, section 131(1), of the Social Services Law, which provides: 
“It shall be the duty of social services officials, insofar as funds are De Darme purpose, 
to provide adequately for those unable to maintain themselves, in accordance with the require- 
ments of this article and other provisions of this chapter.” 71 Misc. 2d at 637, 336 N.Y.S.2d at 
852. But see Usen II in text at note 97 infra. 

2N.Y. Soc. SERV. LAW § 398(4)(a) (McKinney Supp. 1973). 

N.Y. MENTAL HYGIENE LAW § 24(1) (McKinney 1971). 
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sible for the provision of sufficient facilities for the care and treatment of the 
mentally disabled. Yet these children had been provided nothing. 
Observing that, 


There may be some who question the wisdom, or the ability, of the State to take 
on the[se] obligations, ... but since they are already stated in the statute, ap- 
proved by the legislative and executive branches of government, we have no alter- 
native but to interpret the obligations imposed by the aforementioned statutes,94 


the state supreme court held: “In view of the existing statute law of this State, 
government must, unless the statutes are repealed, provide the facilities and ser- 
vices necessary for the care of these children and others so situated.” The court 
ordered the respondent officials and agencies to submit to the court within 20 days 
a plan for the temporary care and treatment of the two children, and within 60 days 
a plan for their care and treatment and for the provision of education and mental 
health services over the next 5 years. 

This penetrating and arguably correct decision was shortly reversed in part by 
the supreme court's appellate division.% In particular, the appellate division seemed 
to hold that the respondents’ duties under the Statutes are limited by budget, and 
further, since giving the children the services they sought might require eliminating 
other services respondents deem essential, that respondents’ judgments are to be 
respected unless so arbitrary as to be without any reasonable explanation. Nonethe- 
less, observing that, 


The needs of the two children in this proceeding are indeed real, and our society 
may not, through its several agencies, nonchalantly assert that there is no way to 
care for them and that, therefore, because of their nature they . . . should be 
incarcerated for the protection of the public, 


the court directed: 


[The] matter should be remitted for an evidentiary hearing to ascertain more par- 
ticularly the needs of [the children] and the actual services which respondents 
are able to provide for them, and to determine whether respondents or any of them 
are acting arbitrarily or capriciously in denying to [the children] necessary avail- 
able services.97 


9471 Misc. 2d at 638-39, 336 N.Y.S.2d at 854. 

9571 Misc. 2d at 639, 336 N.Y.S.2d at 854. 

9641 App. Div. 2d 251, 342 N.Y.S.2d 599 (1973). 

9741 App. Div. 2d at 258, 342 N.Y.S.2d at 606-07. The appellate division sent the case to family 
court for a hearing under the newly amended Family Court Act § 255, which gives the Family 
court authority to order any local or state agency “to render such information, assistance and 
cooperation as shall be within its legal authority. . . .” 

Months later, in Kesselbrenner v. Anonymous, 33 N.Y.2d 161, 305 N.E.2d 903, 350 N.Y.S.2d 

889 (1973), a unanimous New York Court of Appeals in an opinion by Chief Judge Fuld rejected 
a cost defense raised by the state to the application of the least restrictive alternative principle 
in the assignment of a civilly committed “dangerous” citizen, saying: “Implicit in the petitioner's 
resistance to the appellant's transfer . . . is the absence of funds to provide for civil placement of 
all civil patients. But the ‘[clontinuing failure to provide suitable and adequate treatment cannot 
be justified by lack of staff or facilities.” Jd. at 168, 305 N.E.2d at 907, 350 N.Y.S.2d at 894. 
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The result is a set of uncertain, even ambivalent opinions, not yet working the 
conflicting principles to a clear and sound resolution, but an advance. 

In In re Mare H. Leitner,®® In re David H.°and In re Held,!°° actions brought 
by individual children and their parents, the courts ordered that education be pro- 
vided the children, on statutory grounds. In the Appeal of Riley Reid et al. and the 
New York Association for Brain Injured Children’! the class claims of New York 
City’s excluded handicapped children for education, in and out and up and down 
in the federal courts on federal constitutional grounds,!°2 were finally honored 
by order of the commissioner of education in a decision grounded in the state’s 
education statute and regulations. 

In Washington Urban League, Inc. v. Washington Metropolitan Area Transit 
Authority, 1° a federal district court enjoined the construction of the Capital Sub- 
way until it was fitted for physically handicapped persons as required by an act of 
Congress. 104 

In Souder v. Brennan'’the 1966 Amendments to the Fair Labor Standards Act 
were declared by a federal district court to require the payment of a minimum 
wage to resident-workers in institutions for the mentally retarded and the mentally 
ill, and the Secretary of Labor was enjoined to enforce the act.!°% 

These few recent cases make clear the enormously fertile field for staking 
claims to rights in regulations and statutes. Commonly intricate and obscure and 
occasionally even unavailable, these acts can, nevertheless, supply a firm basis for 


°8(Fam. Ct. Westchester Co., Nov. 6, 1972) (en banc) 168 N.Y.LJ., Dec. 5, 1972, at 1, col. 78 
(holding that N.Y. FamıLy Court Acr § 232 (McKinney 1963) and N.Y. Epuc. Law § 4403(2) 
(McKinney 1963) require that autistic child for whom there were no suitable educational facilities 
in New York State be provided education at a school in Rhode Island with the cost not to 
exceed $12,500 to be borne equally by New York State and County). 

*°72 Mise. 2d 59, 337 N.Y.S.2d 969 (Fam. Ct. Queens Co., 1972) (under the same statutes, directing 
City of New York to pay $2,500 tuition for education of physically handicapped schizophrenic 
child), 

‘Nos. H-2-71 and H-10-71 (Fam. Ct. Westchester Co., N.Y., Nov. 29, 1971) (ordering school district 
to pay tuition at private school since district did not have an appropriate program for child). 
See also Kivell y. Nemoitin, No. 143913 (Sup. Ct. Fairfield Co., Conn., July 18, 1972) (ordering 
school district to pay out-of-state private school tuition of $13,400 since district did not have 
an appropriate program). 

101 No, 8742 (Commissioner of Education of the State of New York, Nov. 26, 1973). In New York, 
the commissioner of education has quasi-judicial powers. 

102 Resulting finally in abstention: Reid v. Board of Educ., 453 F.2d 238 (2d Cir. 1971) (vacating 
district court's order of dismissal with direction to retain jurisdiction). See also McMillan v. Board 
of Educ., claim dismissed at district court level, rev'd, 430 F.2d 1145 (2d Cir. 1970) (finding a 
federal constitutional cause of action), dismissed, 331 F. Supp. 302 (S.D.N.Y. 1971) (court abstaining). 

"SCivil No. 776-72 (D.D.C., June 29, 1973). See generally Comment, Abroad in the Land: Legal 
Strategies to Effectuate the Right of the Physically Disabled, 61 Geo L.J. 1501 (1973). 

10442 U.S.C. § 4151 (1970). A significant portion, at least 78%, of the moderately and severely 
retarded are also physically handicapped. ConLEY 41-48. z 

Note also the pending Civil Aeronautics Board rule-making proceeding on the transportation 

a of handicapped persons. 36 Fed. Reg. 20,309 (1971). 

5367 F. Supp. 808 (D.D.C. 1973). 

106 Although the minimum wage and overtime compensation provisions, 29 U.S.C. §§ 206-07 (1970), 
are extended to resident-workers, the court notes (367 F. Supp. at 814) the availability under 29 
U.S.C. § 214 (1970) of work activity exemptions. They are granted when a handicap is so severe 
as to make the worker's productive capacity “inconsequential” (in practice, where workers are 
unable to earn at least half of the minimum wage). See ConLEY at 340. The court’s note under- 
Scores the importance of an orchestrated approach in claims for services. 
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claims of some rights. The first task, as it has been in the development of welfare 


rights,!’is to marshall the full array of these regulations and statutes (federal bureau 


by federal bureau, state department by state department) which define, perforce, 
the conditions of much of life for the retarded, and from this array, to constitute an 
agenda for litigation and other action. Unhappily, I cannot offer here even a pre- 
liminary sketch of that agenda!°*Some elements, however, are clear. 

There must be litigation like Usen to resolve affirmatively the question of 
whether common statutory provisions like section 4201 of Pennsylvania’s Mental 
Health-Mental Retardation Act: 


The department shall have power, and its duty shall be: (1) to assure within the 
State the availability and equitable provision of adequate mental health and mental 
retardation services for all persons who need them. . . . 109 


create a type four service categorically available to all retarded citizens regardless 
of limited resources.!!° 

Similarly at the top of any agenda must be sections 503 and 504 of the Voca- 
tional Rehabilitation Act of 1973.111 Section 504, entitled “Nondiscrimination Under 
Federal Grants,” provides: 


107 After the first constitutional bloom, much welfare litigation has been the assiduous pursuit of 
decisions on the statutes and regulations. E.g., Shea v. Vialpando, 416 U.S. 251 (1974); Carleson 
v. Remillard, 406 U.S. 598 (1972); Townsend v. Swank, 404 U.S. 282 (1971); Engelman v. Amos, 
404 U.S. 23 (1971); Wyman v. Rothstein, 398 U.S. 275 (1970); Rosado v. Wyman, 397 U.S. 397 
(1970); King v. Smith, 392 U.S. 309 (1968). But see United States Dep't of Agriculture v. Moreno, 
431 U.S. 528 (1973); United States Dep't of Agriculture v. Murry, 413 U.S. 508 (1973); New Jersey 
Welfare Rights Org. v. Cahill, 411 U.S. 619 (1973); Graham v. Richardson, 403 U.S. 365 (1971). 

108Kramer, Chapter 2 of this volume, presents more than a sketch of a significant portion of such 
an agenda. 

109Pa. STAT. ANN. tit. 50, § 4201 (1969). See also Pa. STAT. ANN. tit. 50, § 4305 (1969). Unlike 
the N.Y. Soc. Serv. Law, § 131(1) (1973), the Pennsylvania provision and the similar provisions 
in the statutes of most states are not, on the face of it, limited by the “funds available.” 

110The prototype of such a statutory mandate is in the public assistance title of the Social Security 
Act. 42 U.S.C. § 602(a)(10) (1970) provides that “aid to families with dependent children shall be 
furnished with reasonable promptness to all eligible individuals.” The Court has held that this 
statute requires aid to be furnished to one who is eligible. E.g., Carleson y. Remillard, 406 U.S. 
598, 600 (1972); Townsend v. Swank, 404 U.S. 282, 285-86 (1971); King v. Smith, 392 U.S. 309, 
333 (1968). For the state Statutes, the analogous interpretation is: If one needs services, services 
must be provided. Thus, unlike public housing, for example, if one is eligible for public assistance 
(or if one needs mental retardation services), one is entitled to receive the assistance (or services), 
not just a waiting list. In a sense such a mandate is the Statutory analogue of the constitutional 
“present right.” Watson v. City of Memphis, 373 U.S. 526, 533 (1962). See text at notes 65-66 
supra. 

A supplementary approach, making guarantees to services in the community operational, 
would borrow from Wyatt v. Stickney. In that case the court promulgated certain minimum 
quantitative standards (staff : resident ratios, for example) adopted from accreditation standards; 
holding that absent these standards being met, treatment duties could not be discharged. Similar 
threshold quantitative standards can and should be formulated for services in the community, 
from epidemiological data and model service schemes. Such standards could be promulgated 
legislatively or they could be used by courts to give content to statutory declarations of duty 
like Pennsylvania's. Operational standards of this sort are crucial if guarantees of community 
services are to be real, rather than “will-o’-the-wisp.” 

11129 ULS.C.A. §§ 793-94 (Supp. 1974). For committee and conference reports on sections 503 and 
504 see 1973 U.S. Cope Conc. & ApM. News 214-43, 2154. See also Hearings on H.R. 8395, and 
Related Bills Before the Select Subcomm. on Education of the House Comm. on Education and 
Labor, 92d Cong., 2d Sess. 113 (1972); 118 Conc. Rec. H 1257 (1972); 118 Conc. Rec. 1595 
(1972) (remarks of Representative Vanik). 
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No otherwise qualified handicapped individual in the United States . . . shall, solely 
by reason of his handicap, be excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under any program or activity receiving 
Federal financial assistance. !!2 


Section 503(a), entitled “Employment Under Federal Contracts,” provides: 


Any contract in excess of $2,500 entered into by any Federal department or agency 
for the procurement of personal property and nonpersonal services (including 
construction) for the United States shall contain a provision requiring that, in 
employing persons to carry out such contract the party contracting with the United 
States shall take affirmative action to employ and advance in employment qualified 
handicapped individuals. ... The provisions . . . shall apply to any subcontract 
in excess of $2,500 entered into by a prime contractor. . . . 113 


These provisions track, virtually verbatim, the declaratory provisions of Title 
VI of the Civil Rights Act of 1964114 and of the executive orders on nondiscrimi- 
nation in employment by government contractors and subcontractors.!15 Their po- 


11229 U.S.C.A. § 794 (Supp. 1974). 

829 U.S.C.A. § 793(a) (Supp. 1974). Section 503(a) further provides: “The President shall implement 
the provisions of this section by promulgating regulations within ninety days after the date of 
enactment of this Section.” /d. The regulations were due on Christmas Day 1973. Although the 
regulations under other parts of the Rehabilitation Act were promulgated by the appointed date, 
39 Fed. Reg. 898 (1974), regulations implementing § 503 have yet to be promulgated. The Presi- 
dent has delegated his section 503 authority to prescribe regulations to the Secretary of Labor, 
in consultation with the Secretary of Defense and the administrator of general services. Exec. 
Order No. 11,758, 39 Fed. Reg. 2075 (1974). And on June 11, 1974 an inadequate set of regulations 
was published. 39 Fed. Reg. 20565 (1974). 

Section 503(b) provides for complaint to, and assigns investigation and compliance duties 
to, the Department of Labor. See 29 U.S.C.A. § 793(b) (Supp. 1974). 

11442 U.S.C. § 2000d (1970). Title VI prohibits discrimination in federally funded programs on 
grounds of race, color, or national origin. 

Section 504, unlike Title VI, 42 U.S.C. § 2000d-1 (1970), does not carry express authority 
or direction to any agency to issue regulations for its implementation. Each statute establishing 
a federal grant-making program, however, delegates authority to issue regulations, and section 
504 may be taken to establish a new standard that must be accommodated in the administration 
of these grant-making programs. Moreover, even without these collateral sources for rule-making 
authority to effectuate section 504, the authority and the duty to issue implementing regulations 
under section 504 would be implied. See K. Davis, ADMINISTRATIVE Law Text § 6.04 (1959). 

The importance of such regulations is illustrated in Lau v. Nichols, 483 F.2d 791, 805 (9th 
Cir. 1973) (Hufstedler & Ely, J.J., dissenting), rev'd, 414 U.S. 563 (1974). One ground upon which 
Plaintiffs proceeded in that case and the ground upon which the Supreme Court unanimously 
reversed, is a regulation issued under Title VI requiring: 


Where inability to speak or understand the English language excludes national origin-minority 
group children from effective participation in the educational program offered by a school 
district, the district must take affirmative steps to rectify the language deficiency in order to 
open its instructional program to these students. 35 Fed. Reg. 11595 (1970). 


For my suggestion that, even before section 504 was adopted, HEW had authority and 
perhaps the duty to issue regulations requiring zero reject education, periodic review, and due 
process hearings as a condition of federal funding under the Education of the Handicapped Act 
of 1972, 20 U.S.C. § 1401 (1970), see Gilhool, The Uses of Litigation: The Right of all Retarded 
Children to Access to Free Public Schooling, CURRENT IssuES IN MENTAL RETARDATION 27, 32 
(U.S. Dep't of Health, Education & Welfare, Pub. No. (OS) 73-86, Dec. 1972). x 

MS Exec, Order No. 11,246, 3 C.F.R. 173 (1973). The order is published also in the annotations to 
Title VII, 42 U.S.C.A. § 2000e (Supp. 1974). Title VII prohibits discrimination in private employ- 
ment, 42 U.S.C.A. § 2000e-2 (Supp. 1974), and in federal government employment, 42 US.C.A. 
§ 200e-16 (Supp. 1974) on ground of race, color, religion, sex, or national origin; the executive 
order prohibits discrimination and also requires affirmative action to ensure employment by 
government contractors without regard to race, color, religion, sex, or national origin. See also 
the Age Discrimination in Employment Act, 29 U.S.C. § 621 (1970). 
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tential impact upon the lives of retarded and other handicapped citizens cannot be 
overstated. At least 400,000 of the 690,000 adult retarded citizens who are currently 
idle or institutionalized, for example, could be employed.!!6 As Ronald W. Conley 
writes in The Economics of Mental Retardation, 


A wide diversity of products increases the number of assembly-line operations, 
widening the variety of specialized and uncomplicated jobs .... When an eco- 
nomy becomes as specialized and as diverse as the American economy is, the vast 
majority of the retarded, including the physically and psychologically handicapped, 
can be placed on jobs in which their residual abilities can be utilized, 117 


Most of the additional jobs for the retarded, including those which must provide 
sheltered work, can and should be found in regular employment channels.!!*® The 
employment of 400,000 at minimum wage would increase output by $1.6 billion 
annually!’ The opportunity of employment, apparently guaranteed to “otherwise 
qualified handicapped” persons by section 503, underscores the importance of 
education for all, and must affect affirmatively the content and quality of education, 
particularly in the later vocational training years.!20 Employment would hove a 
similar impelling and supportive effect on the availability of residential facilities 
in the community?! Section 504 can provide a basis for securing a great many 
services only problematically secure otherwise. 

Whether these benign and rippling effects of sections 503 and 504 are realized 
depends upon whether remedies are fashioned which “give flesh to the word and 
fulfillment to the promise those norms embody.”!?? Two questions, in particular, 
will be decisive. First, what is the reach of the affirmative action duty under section 
503? Second, may the duties declared in sections 503 and 504 be enforced by pri- 
vate actions in the courts? 

Affirmative action invokes a host of devices for increasing the representation 
of minority workers in a work force where they are underemployed: active 
recruitment efforts, advertising a policy of nondiscrimination, and (whether called 
“preferential hiring” or “quotas” or not) undertakings to achieve certain ranges 
of minority employment. As one court, upholding the requirements of the Phila- 
delphia plan, wrote: 


116 ConLEY 336 and the studies cited therein at 332-53. Conley’s estimate is avowedly conservative; 
he omits employment needs among mentally retarded teenagers, the desirability of upgrading the 
existing employment of retarded employees (1,542,600 retarded persons over 20 were employed 
in 1970, Contey 207), and, most significant, he omits for purposes of calculation the severely 
retarded, those persons attributed IQs from 20 to 35 or 40. The severely retarded are a significant 
portion of the employees in sheltered work and there is no doubt that with a properly structured 
work opportunity virtually all could be employed. See ConLEy 333-34. 

117 Contey 352. 

118The distinction is between sheltered work in private and public employment settings otherwise 
normal and sheltered work in segregated often eleemosynary settings. The former is economically 
more productive, most certain, and preferable on normalization or integration grounds. 

119 Coney 371. 

12 E.g., CONLEY 335, 

121 Cf. ConLeEY 357-58. 

E Of Rights and Remedies: The Constitution as a Sword, 85 Harv. L. Rev. 1532, 1534 
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The heartbeat of “affirmative action” is the policy of developing programs which 
shall provide in detail for specific steps to guarantee equal employment opportunity 
keyed to the problems and needs of members of minority groups, including when 
there are deficiencies [in the number employed], the development of specific goals 
and gine eeDics for the prompt achievement of full and equal employment oppor- 
tunity. 12 


For the handicapped, the attitudes of employers are not the only spring of 
discriminatory practices. For the full realization for the handicapped of the oppor- 
tunity for employment three barriers must be overcome: 


First, just plain prejudice. !24 


Second, the structure of work settings (for the physically handicapped, for 
example, physical barriers to access and to functioning at the work table; 
for the deaf, communication systems which rely on the spoken word rather 
than the written; for the blind, the reverse; for the severely retarded, the 
unsheltered nature of some work settings and the structure of superivision.)!25 


Third, the definition of job tasks themselves (mentally retarded persons with 
limited mobility may do such tasks as stuffing envelopes or assembling electri- 
cal appliances; retarded persons with impaired use of upper extremities may 
be messengers).!26 


That section 503 should reach each of these barriers is clear, for example, from 
the Supreme Court's statement in Griggs v. Duke Power Co.!? of the Title VII 
obligation of nondiscrimination (a lesser obligation than affirmative action): 


Under the Act, practices, procedures, or tests neutral on their face, and even neutral 
in terms of intent, cannot be maintained if they operate to “freeze” the status quo 
of prior discriminatory practices. . . . 

Congress has now provided that tests or criteria for employment or promotion 
may not provide equality of opportunity merely in the sense of the fabled offer 
of milk to the stork and the fox. On the contrary, Congress has now required that 
the posture and condition of the job seeker be taken into account. It has— to resort 
again to the fable—provided that the vessel in which the milk is proffered be one 
all seekerscan use. The Act proscribes not only overt discrimination but also practices 
that are fair in form, but discriminatory in operation. 128 


123Contractors Ass'n v. Secretary of Labor, 311 F. Supp. 1002, 1009 (E.D. Pa. 1970) aff'd, 442 F.2d 
159 (3d Cir. 1970), cert. denied, 404 U.S. 854 (1971). Generally on affirmative action under the 
executive order program, and under Title VII, see Developments in the Law—Employment 
Discrimination and Title VII of the Civil Rights Act of 1964, 84 Harv. L. Rev. 1109, 1291-1304 
(1971), and the works cited therein at 1277 n.8. On the remedial use of affirmative action under 
Title VII see, e.g, Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.S. 
950 (1972). 

124 Cf. CONLEY 348. 

125 CONLEY 337, 338-53. 

128Cf. ConLEY 349, 

127401 U.S. 424, 430-31 (1971). 

128 For a discussion of the statistical proof required to establish a prima facie case under Title VII, and 
of the business necessity and bona fide occupational qualification defenses, see Note, Height Standards 
in Police Employment and the Question of Sex Discrimination: The Availability of Two Defenses 
for a Neutral Employment Policy Found Discriminatory Under Title VII, 47 S. CaL. L. Rev. 585 
(1974). f; N 
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Whether the affirmative action required by section 503 will reach each of these 
barriers depends upon the implementing regulations” and upon the course of 
enforcement and of litigation thereafter. 

Neither section 503 nor section 504 expressly creates a private cause of action 
to enforce the rights created therein. Yet 32 year’s experience with the executive 
order programs indicates that reliance upon administrative mechanisms for com- 
pliance is starkly ineffective.'°° And reliance upon administrative mechanisms for 
compliance with Title VI of the 1964 Civil Rights Act has been only marginally 
more effective?! Thus, finding a private cause of action under sections 503 and 
504 so that retarded and other handicapped persons may attend directly to the 
enforcement of their rights is crucial. 

The executive orders, upon which section 503 is in part modeled, have been 
held not to create a private cause of action??? But those cases emphasized the 
availability to plaintiffs of a private cause of action expressly created in Title VII 
of the Civil Rights Act of 1964 to achieve the same results sought in suits under the 
executive order! Title VI of the Civil Rights Act, upon a part of which section 504 
is modeled,'™ has been held to create an implied private cause of action.!° In addi- 


12 Section 503 regulations should not only require affirmative recruitment efforts where there exist 
appropriately defined job tasks in settings fitted to persons with particular handicaps, but should 
also require, where task definitions (but not work settings) are appropriate, that work settings be 
fitted to the handicapped; and where work settings (but not job tasks) are appropriate, that job 
tasks be redefined; and where neither are appropriate, that both be redesigned. 

In a separate regard section 503 may present a dilemma. If, as is not unlikely, employers seek 
to meet their affirmative action obligations by “creaming,” by employing and advancing the mildly 
handicapped, there is considerable risk that these citizens will be subject to “labeling” and to conti- 
nued stigma. Heretofore many mildly handicapped persons suffered labeling only during their school 
years and afterward integrated normally without label into the community. E.g, PRESIDENT'S 
Comm. ON MENTAL RETARDATION, THE SIX Hour RETARDED CHILD (1970). Section 503 regulations, 
therefore, must in some fashion seek to control against labeling. If they cannot, then the question 
will be whether the economic and other benefits to the mildly handicapped of section 503 protection 
are worth the cost of continued stigmatization. And furthermore, who will make this judgment? 
And how? 

Undoubtedly, coincident with the implementation of section 503, some address of the state 
employment services and vocational rehabilitation agencies, perhaps by way of litigation to enforce 
performance of their statutory outreach and monitoring duties, will be ripe. See ConLEY 350. See 
also Federal Employment Service Act, 29 U.S.C. § 49(g) (1970), providing that: 


Such plans shall include provision for the promotion and development of employment opportu- 
nities for handicapped persons and for job counselling and placement of such persons, and for 
the designation of at least one person in each State or Federal employment office, whose duties 
shall include the effectuation of such purposes. 


And see the various state employment service statutes. 

130 See Developments in the Law—Employment Discrimination and Title VII of the Civil Rights Act 
of 1964, 84 Harv. L. Rev. 1275-91 (1971) and the works cited therein. See also THe UNITED STATES 
Comm. on Civit RIGHTS, THE FEDERAL CIVIL RIGHTS ENFORCEMENT EFFORT—A REASSESSMENT 1-12 
(1973). 

131 See THE UNITED STATES COMM. ON CIVIL RIGHTS, THE FEDERAL CIVIL RIGHTS ENFORCEMENT EFFORT— 
A REASSESSMENT 1-12 (1973). 

182Farkas v. Texas Instrument, Inc., 375 F.2d 629, 632-33 (5th Cir.), cert. denied, 389 U.S. 977 (1967); 
Farmer v. Philadelphia Electric Co., 329 F.2d 3, 8-10 (3d Cir. 1964) (dictum); cf. Gnotta v. United 
States, 415 F.2d 1271, 1275 (8th Cir. 1969), cert. denied, 397 U.S. 934 (1970). 

133 See Farkas, 375 F.2d at 633-34 & n.3; Gnotta, 415 F.2d at 1275; 42 U.S.C. § 2000e-5(e) (1970). 

184 Section 504 tracks exactly the declaratory provisions of Title VI, 42 U.S.C. § 2000d (1970), but omits 
the administrative remedies created to enforce Title VI, 42 U.S.C. § 2000d-1 (1970). This omission, 
if anything, strengthens the case for a private action under section 504. 

135 Lemon v. Bossier Parish School Bd., 240 F. Supp. 709, 715 (E.D. La. 1965), aff'd, 370 F.2d 847, 851-52 
(Sth Cir.), cert. denied, 388 U.S. 911 (1967). See Alvarado v. El Paso Independent School Dist., 
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tion, the criteria usually invoked to determine whether a statute implies a private 
cause of action — chiefly, whether a private action is a “necessary supplement” to 
effectuate the social policy declared by the Congress'*°—seem clearly to require 
the implication of a private cause of action under section 504. And the same criteria 
invoked to find a private action to enforce section 504 and Title VI would seem to 
locate one in section 503. 

Thus, conduct discriminating against the retarded and other handicapped 
persons has been proscribed by sections 503 and 5041%% only an additional remedy 
is sought.'** Implying a cause of action will increase the likelihood of compliance, 
giving victims incentive to assist in the enforcement of sections 503 and 504, and 
potential violators added reason to conform their conduct to the law. The sections 
create new duties that are generally without state statutory or common law ana- 
logues. Only a few states presently prohibit discrimination against the handicapped 
in employment and these prohibitions vary significantly in their effectiveness.189 
Section 504 confides no enforcement duties to any agency, unlike Title VI, where 
nonetheless a private cause of action has been implied. Section 503 does confide 
undefined enforcement duties to the Department of Labor, but to the extent that 
the duties track administrative enforcement under the executive orders, they are 
apt to be ineffective and inadequate, and to the extent that they track adminis- 
trative enforcement under Title VI, they should create no problems precluding 
private judicial enforcement. The necessity of a private cause of action, if the 
purposes of sections 503 and 504 are to be fully effectuated, makes its implication 
appropriate. 140 


445 F.2d 1011 (5th Cir.), rev'z, 326 F. Supp. 674 (W.D. Tex. 1971); Green v. Kennedy, 309 F. Supp. 
1127, 1132 (D.D.C. 1970), appeals dismissed, 398 U.S. 956 (1970), 400 U.S. 986 (1971); Hicks v. 
Weaver, 302 F. Supp. 619, 620-21 (E.D. La. 1969); Marable v. Mental Health Bd., 297 F. Supp. 291 
(M.D. Ala. 1969). 

136.1, Case Co. v. Borak, 377 U.S. 426, 433-34 (1964). See Note, Implying Civil Remedies from Federal 
Regulatory Statutes, 77 HARV. L. REV. 285, esp. 291-96 (1963); Note, The Implication of a Private 
Course of Action Under Title III of the Consumer Credit Protection Act, 47 S. CaL. L. Rev. 383, 
esp. 403-21 (1974). See also Bivens v. Six Unknown Named Agents of the Federal Bureau of Investiga- 
tion, 403 U.S. 388, 395-97 (1971); Dellinger, supra note 23, esp. 1550-52. See generally H.M. Hart 
& H. WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 798-800 (2d ed. 1973). 

137 The legislative history, note 111 supra, makes clear that the sections are proscriptions. They embody 
the rules of law declared in the equal protection cases concerned with access to education, for example, 
and those concerned with employment, e.g. King-Smith v. Aaron, 455 F.2d 378 (3d Cir. 1972) (hold- 
ing that a complaint alleging that a school district which refused employment to a blind teacher 
because of her blindness states a cause of action). Cf. Lemon v. Bossier Parish School Bd., 370 F.2d 
709 (E.D. La. 1965). 

138 Under section 503, a remedy in addition to whatever administration remedies may be created in 
regulations; under section 504, a remedy period. : 

The treacherous nature of the most common statutory interpretation argument against implica- 
tion, the maxim of negative inference: expressio unius est esclusio alterius, invoked, e.g., in Farkas 
v. Texas Instrument, Inc., 375 F.2d 629, 633 (5th Cir. 1967), and arguably available against implica- 
tion for section 503, is considered, and a recommendation against its use is made, in Note, /mplying 
Civil Remedies from Federal Regulatory Statutes, 77 Harv. L. Rev. 285, 290-91 (1963). See also 
J.I. Case Co. v. Borak, 377 U.S. 426, 433-34 (1964). 

189 ALASKA STAT. § 18.80.220(1) (1969); ILL. Const. art I, § 19; Iowa CODE Ann. § 601D.2, 601F (1974); 
Mass. Gen. Laws. ANN. ch. 149, § 24k (1972); N.M. Srat. Ann. § 4-33-7 (1973); N.C. GEN. STAT. 
§ 168-6 (1973); Wis. STAT. ANN. § 111.325 (1974). 

14 Jurisdiction of section 503 or 504 actions, given a private cause of action, will lie under 28 U.S.C. 
§§ 1331 and 1343(3) (1970). With these additional heads of jurisdiction for section 504 claims, absten- 
tion problems such as these sometimes encountered in constitutional claims for education may be 
mitigated. See Hart & WECHSLER, supra note 137, at 989. And with § 1343(3) jurisdiction in section 
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Torts and Contract 


S. F. C. Milsom, in his Historical Foundations of the Common Law, writes: 


The life of the common law has been in the unceasing abuse of its elementary 
ideas. If the rules of property give what now seems an unjust answer, try obligation; 
and equity has proved that from the materials of obligation you can counterfeit 
almost all of the phenomena of property. If the rules of contract give what now 
seems an unjust answer, try tort. Your counterfeit will look odd to one brought 
up on categories of Roman origin; but it will work. If the rules of one tort, say 
deceit, give what now seems an unjust answer, try another, try negligence. And so 
the legal world goes round.!41 


“Change,” Milsom concludes, “is largely brought about by re-classification.”!42 

In Peter W. Doe v. San Francisco Unified School District, et al.,!43 a dyslexic 
high school graduate, able to read at lower than a fifth-grade level, has sued the 
district, the members of its board, and others for $500,000 in damages for his dimi- 
nished earning capacity. The action is grounded in negligence and misrepresen- 
tation. Peter Doe alleges that when his parents inquired whether he was having 
problems in school, whether he might have a learning disability, the school district 
represented to them that he was doing fine and had no special problem. Doe alleges 
that the district negligently failed to use reasonable care in imparting basic acade- 
mic skills to him. For example, the district negligently failed to take notice of his 
reading disabilities and to design his schooling accordingly, despite school records 
recording his difficulties; the district negligently assigned him to classes unfitted 
to his reading abilities when its officials knew or should have known the class was 


504 cases, any jurisdictional amount problem, or in a class action, any aggregation or membership 
problem, see Zahn v. International Paper Co., 414 U.S. 291 (1973); Snyder v. Harris, 394 U.S. 332 
(1969), is avoided. 

In any such action the United States may intervene as a party. Feb. R. Civ. P. 24(b). The United 
States has appeared as amicus curiae in Lebanks v. Spears, 60 F.R.D. 135 (E.D. La. 1973) and Wyatt 
v. Stickney, 344 F. Supp. 373 (M.D. Ala. 1972), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (5th 
Cir. 1974), and it has recently intervened in New York Association of Retarded Children y. Rock- 
feller, 357 F. Supp. 752 (E.D.N.Y. 1973). 

Title VI, unlike Title VII, 42 U.S.C. § 2000e-5(k) (1970), does not expressly authorize the 
payment of attorneys’ fees to prevailing parties. (But see 28 U.S.C. 1617 (1970) expressly authoriz- 
ing attorneys’ fees in schools cases). Nor do Sections 503 or 504 expressly authorize attorneys 
fees. They may nonetheless be awarded. 

In LaRaza Unida v. Volpe, 57 F.R.D. 94, 98 (N.D. Cal. 1972), the court wrote: 

The rule briefly stated is that whenever there is nothing in a statutory scheme which might be 
interpreted as precluding it, a “private attorney general” should be awarded attorney's fees when 
he has effectuated a strong Congressional policy which has benefited a large class of people, 
and where the necessity and financial burden of private enforcement are such as to make the 
award essential. 
See generally, Note, Allowance of Attorney Fees in Civil Rights Litigation Where the Action is Not 
Based on a Statute Providing for an Award of Attorney's Fees, 41 U. Cin. L. REV. 405 (1972); Note, 
Awarding Attorney's Fees to the Private Attorney General: Judicial Green Light to Private Litigation 
in the Public Interest, 24 Hast. L.J. 733 (1973). Note that attorney fees were awarded in Wyatt v. 
Stickney, 344 F. Supp. at 408-11, and, under authority of CaL. WELF. & Inst. CODE § 10962, in 
Roberts v. Brian, 6 Cal. 3dy1, at 10 n.6, 489 P.2d at 1384 n.6, 98 Cal. Rptr. at 56 n.6 (1971). 
141 S.F.C. MILSOM, HISTORICAL FOUNDATION OF THE Common Law xi-xii (1969). 
142]d. at xii. 
143No. 653312 (Cal. Super. Ct. for San Fransisco, filed Feb. 8, 1973). 
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inappropriate; the district negligently passed him on from grade to grade and 
graduated him from high school when its officials knew or should have known he 
was not so qualified. The action looks inter alia to certain provisions of California’s 
Education Code for the standard of care:!44 for example, section 10759 requires that 
the schools keep parents advised of the child’s progress; section 8505 requires that 
a child’s course of study be designed to fit his needs; sections 1057 and 8002 require 
that members of the school board inspect the schools, and revise and adjust curri- 
culum as appropriate; and section 8573, in force when Peter Doe graduated, re- 
quired at least an eight-grade reading level for the award of a high school diploma. 

The point is not the claim for money damages, for this remedy may be 
available in any suit, whatever the grounds of suit.!45 The point is the new ground 
in the developing common law for claims on public entities by mentally retarded 
citizens and, furthermore, the ground for articulating new rights for mentally re- 
tarded persons as among private persons by change in the common law which still 
largely regulates private relationships. '“° Again, the agenda for such change and its 
return to retarded citizens can now be perceived only dimly; the work remains to 
be done. 


Taxpayer Suits and Other Approaches to Irrational Administrative 
Behavior 


It is not only the perspective of a sometime Philadelphia lawyer which suggests 
still another ground for action — what shall be called generically a taxpayer action for 
waste. In Price v. Philadelphia Parking Authority, the Pennsylvania Supreme Court 
announced: 


|A| recognition of the need to subject the activities of public authorities to 
judicial scrutiny: As public bodies, they exercise public powers and must act strictly 
within their legislative mandates. Moreover, they stand in a fiduciary relationship 
to the public which they are created to serve and their conduct must be guided 
by good faith and sound judgment. ... The mushrooming of authorities at all levels 
of government and the frequent complaint that such bodies act in an arbitrary and 
capricious manner in violation of existing law dictate that a check rein be kept upon 
them.... These considerations dictate that the independence of authorities from 
some of the usual restrictions on governmental activity not be extended so as to 
insulate them from judicial scrutiny through the medium of taxpayers’ suits!47 


1440n the relationship between statutory standards and standards of care in negligence actions, see 
Thayer, Public Wrong and Private Action, 27 Harv. L. Rev. 317 (1914). 

145 And the utility of a claim for damages is to be weighed, whatever the context. Apart from the impor- 
tance of money relief to plaintiffs, the damage remedy may be thought to have some special utility 
in deterring particular behavior by defendants or by others similarly circumstanced. On the other 
hand, (and its possible cost stems from the same circumstance as its possible benefit) money damages 
may engage the “face” or the personal honor of a defendant in a manner dysfunctional to significant 
change in defendant's behavior. Cf. E. GOFFMAN, RELATIONS IN PUBLIC 11 (1973) (the distinctions 

pgumone warning, promise, threat, and challenge). SE : i 
Again, the pioneering work is ten Broek, The Right to Live in the World: The Disabled in the Law 

of Torts 54 Cauir. L. Rev. 841 (1966). 

422 Pa. 317, 329, 221 A.2d 138, 145 (1966). Extensive citation, inter alia, to Jaffe, Standing to Secure 

Judicial Review: Public Actions, 74 Harv, L. Rev. 1265 (1961); Davis, Judicial Control of Administra- 

tive Action: A Review, 66 CoLuM. L. REV. 635 (1966); Note, Taxpayers’ Suits: A Survey and Summary, 

69 YALE L.J.895 (1960), and many cases, is omitted in the quoted excerpt. 
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The point is not just that taxpayers have standing, for there is seldom a shortage of 
proper parties to raise claims for the mentally retarded.!48 Rather, an additional 
basis is provided for a state court claim that is especially telling in maters concern- 
ing the retarded, where authority judgments respond so often to counter factual 
stereotypes. Beyond taxpayer actions for waste, claims challenging irrational 
official behavior may be raised through judicial review, whether on broad or 
narrow certiorari, of any administrative decision or rule that is not well based in 
fact or in the record. Indeed, significantly fertile fields exist for interpolating into 
the fabric of state law those canons of rational well-grounded decision articulated 
under the federal Administrative Procedure Act and memorialized in Reich’s Law 
of the Planned Society. For example, such an action would lie against a state 
building or bonding authority which proposed to spend $20 million to expand the 
“bed” capacity of a state residential institution. Such a decision would be vul- 
nerable to attack as economically irrational and wasteful, as well as contradictory 
of statutory duties to advance the care and well-being of mentally retarded per- 
sons.'°° And such an action would lie against a decision or rule of a state board of 
building standards, based on stereotypical and false notions of retarded persons 
and the conditions of “their safety”, requiring prohibitively expensive or scarce 
materials or design in community residences.15! 


TRANSLATING LEGAL RIGHTS TO SERVICES INTO 
REALITY 


Whatever the ground for claims to services in the community, a suit yielding a 
change in the rules is just the beginning. Orders must be enforced, institutions re- 
arranged, and the behavior reliably altered. When the task is to fit things anew 
in the face of stereotype, it cannot be done by order of a court alone. Significantly, 
in the two paradigm cases discussed previously, the right to education cases and 
Roberts v. Brian,'>? the courts retained jurisdiction. And significantly, where as in 
these cases litigation has been prosecuted not in the air, but in close relation to the 
constituency of the suit, where the suit has been used by its constituents to organ- 
ize, and where relief has been structured to invoke and to accommodate the atten- 
tion and talents of the constituency, implementation has been most sure and 
change has held the prospect of being long lasting.153 


148 The most stereotype-shattering party, perhaps, is a retarded taxpayer plaintiff. 

“Reich, The Law of the Planned Society, 75 Yate L.J. 1227 (1966). One federal court, for example, 
applied these canons to void as arbitrary the action of the Department of Defense in terminating 
tuition payments to learning disabled children under the Civilian Health and Medical Program for 
a Uniformed Services. West v. Secretary of Defense, C.A. No. 75-2589-DWW, (C.D. Cal. April 4, 

4). 

150 See CoNLEY 354-60. Cf. Horacek v. Exon, 357 F. Supp. 71 (D. Neb. 1973). See also L. LIPPMAN & 
I. GOLDBERG, supra note 4, at 20-21. 

151 Cf. In re Classification of Residential Facilities for the Retarded (Pa. Dep't of Labor & Indus., Indus. 
Bd. 1972), discussed at note 45 supra. 

152See text accompanying notes 66-79 supra. 

153 The orders in PARC, 343 F. Supp. at 302-06, in Lebanks v. Spears, 60 F.R.D. (E.D. La. 1973), and 
in Wyatt v. Stickney, 344 F. Supp. at 376, 392 (M.D. Ala. 1972), provided in varying form, for the prep- 
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When the task is to fit things right in the face of stereotypes, particular proce- 
dures for continuing oversight are necessary. In the education cases, for example, 
retarded children have been accorded the right to periodic review of the appro- 
priateness of their educational assignment and, upon any original assignment and 
periodically thereafter, the right to notice and the opportunity to be heard, lest 
assignment succomb again to stereotype. Colloquially, it is the right to a due pro- 
cess hearing.’™! Periodic review and formal opportunities to be heard are necessary 
if the integrationist axiom is to be fulfilled: that exceptional children should be in 
the most normalized setting consistent with meeting their needs.'°° It is necessary 
if the pains?58 and penalties!57 of misclassification are to be avoided.158 

It has long been established that before a person may be deprived of any signif- 
icant interest by the state, he must first be given notice and the opportunity to be 
heard.!59 And recently, in Wisconsin v. Constantineau,'® the Court made clear that 
the state may not allocate stigma without extending to its citizens the same oppor- 
tunity. A Wisconsin statute had provided that anyone publicly drunk too often could 
be “posted.” The sheriff thought Ms. Constantineau too often publicly drunk and 
posted a notice in all retail liquor establishments forbidding sales to her because 
of “excessive drinking.” The Supreme Court held the statute unconstitutional, 
writing: 

The only issue . . . here is whether the label or characterization given a person 
by “posting,” though a mark of illness to some, is to others such a stigma or badge 
of disgrace that procedural due process requires notice and an opportunity to be 
heard. ... [T]he private interest [here] is such that those requirements must be 
met. 


Only when the whole proceedings leading to the pinning of an unsavory label 
ona person are aired can oppressive results be prevented. !°! 


aration and submission of plans for implementation, for state and local district task forces composed 
of official and constituency members with reporting systems and access by task force members to 
all necessary data and persons and processes to participate in formulation of plans and to oversee 
their implementation, and for recourse to masters, committees, and ultimately the court to resolve 
any extended controversy. Perforce, this configuration of the constituency dealt extensively also 
with legislatures, governors, universities, experts, professionals, agencies, and with newly visible 
members of the constituency itself, as well as with defendant bureaus and districts and the courts. 
See Pa. Dep't of Educ., Introductory Information and Instructions for the Right to Education Plan 
(May 1972); Pa. Dep't of Educ., Commonwealth Plan for Identification, Location and Evaluation 
(1972) (available from Pa. Right to Education Office, Harrisburg). 

'4'The particular procedures required in the prior hearings are set out in PARC, 343 F. Supp. at 303-05, 
Mills, 348 F. Supp. at 880-83, and Lebanks v. Spears, 60 F.R.D. 135 (E.D. La. 1973). They are collated 
and annotated in Dimond, supra note 4, 1115-20. See also Wyatt v. Stickney, 344 F. Supp. at 376, 392. 

155 Compare PARC, 343 F. Supp. at 307 with Wyatt v. Stickney, 344 F. Supp. at 396. 

156 See, e.g., the discussion of stigma, notes 7-12 supra; PARC, 343 F. Supp. at 293-95. 

187 Consider, e.g., that for mentally retarded individuals misplacement is tantamount to no placement 
at all, to the denial of access itself, note 47 supra. + 
158 See, e.g., Garrison & Hammill, Who are the Retarded? 37 EXCEPTIONAL CHILDREN 13 (1971) (reporting 
that in 5-county metropolitan Philadelphia at least 25% and perhaps as many as 68% of the children 
in classes for the educable mentally retarded had been misclassified and misplaced). See generally 
J. MERCER, LABELING THE MENTALLY RETARDED (1973). See also PARC, 343 F. Supp. at 295; cf. Larry 
P. v. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972), aff'd, 502 F.2d 963 (1974); Diana v. California State 

Bd. of Educ., Civil No. C-70-37 (N.D. Cal., Feb. 5, 1970). 

159E.g., Slochower v. Board of Higher Educ., 350 U.S. 551 (1956) (employment); Schware v. Board of 
Bar Examiners, 353 U.S. 232 (1957) (professional license); Dixon v- Alabama Bd. of Educ., 294 F.2d 
150 (Sth Cir. 1961), cert. denied, 368 U.S. 930 (1961) (public college education). See Bell v. Burson, 
402 U.S. 535 (1971) (driver’s license); Goldberg v. Kelly, 397 U.S. 254 (1970) (public assistance). 

1400 U.S. 433 (1971). 

°1400 U.S. at 436-37. 
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As the Court had previously written in Kent v. United States: 


[T]here is no place in our system of law for reaching a result of such tremen- 
dous consequences without ceremony — without hearing, without effective assis- 
tance of counsel, without a statement of reasons. . . .162 


The opportunity for a due process hearing established in the education cases 
serves the child —andall of us— by ensuring a proper education!® It serves the super- 
intendent and the secretary of education by ensuring “feedback,” the opportunity 
toknowifrulesand resources are doing as they should and to make corrections if they 
are not. It serves local administrators by providing a forum at the highest reaches 
of the education bureaucracy where they can raise in particular and vivid terms 
their resources needs. It serves the professional — the teacher, the psychologist — by 
providing a forum in which to assert the rights of his or her clients and to check his 
or her own judgment and the judgment of others.!®4 It serves associations of re- 
tarded citizens by providing a forum in which they can exercise their skills at 
advocacy and oversight, deliver “hard goods” services to their membership, and 
thereby gather further strength to the association. 

Beyond this, due process hearings and litigation itself, like every opportunity 
to petition the government for redress of grievances, indeed, like every opportu- 
nity gathered in the protection of the first amendment, serve still other values, the 
value to oneself and to others — and to all of us — of expression. The pleasure of 
asserting oneself, of saying who one is, and in particular of saying to the world: 
I am a being with rights. 

For citizens who are different, the claim is not only for services in the commu- 
nity. The claim is for recognition: not to be merely tolerated, or even cared for, 
but to be seen, and to see oneself, proudly and with regard. 

If the uses of litigation are to be realized, two things are important for the near 
future. First is needed a framework for the continued gathering of retarded persons, 
their family and friends, their organizations, and their lawyers in the focussed 
pursuit of their rights, by litigation and otherwise, and their full realization of these 
rights in fact. One such framework is the formation, state by state, of centers for law 
and the handicapped, with associations for retarded citizens and associations of 
other handicapped citizens gathered in coalition, contributing, say, $10,000 each 
annually, to maintain a clutch of lawyers whose full time belongs to their constitu- 
encies.!66 The time when such coalitions and legal centers exist in every state can- 


162383 U.S. 541, 554 (1966), See also In re Gault, 387 U.S. 1, 57 (1967). 

163 See text at note 40 supra. 

164 There is increasing recognition of the rights of bureaucratized professionals to assert the interests 
of their clients. See, e.g., Parrish v. Civil Sery. Comm’n, 66 Cal. 2d 260, 425 P.2d 223, 57 Cal. Rptr. 
623 (1967); Chalk Appeal, 441 Pa. 376 (1971); Donahue v. Staunton, 471 F.2d 475 (7th Cir. 1972), 
cert. denied, 410 U.S. 955 (1973). A full statement of the protections necessary, and of the theory to 
support them, if professionals in the bureaucracy are to do so generally is beyond the scope of this 
paper. The due process hearing, however, provides one such protected opportunity. 

165A prelimary analysis of the impact of PARC, Mills, Larry P., and Diana in Kirp, Buss & Kuriloff. 
Legal Reform of Special Education: Empirical Studies and Procedural Proposals, 62 Car. L. REV. 
40 (1974), underscores the importance of the hearings, inter alia, to the implementation of substan- 
tive rule change. 

166GALANTER, WHy THE “Haves” COME OUT AHEAD: SPECULATIONS ON THE SETTING AND LIMITS OF 
LEGAL CHANGE (Yale Program in Law and Modernization, working paper no. 7, (1972), distinguishes 
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not come soon enough. 

Second, the gathering, around litigation and otherwise, of mentally retarded 
citizens to speak for themselves is vital.167 As Mr. Justice Douglas said of children 
in Wisconsin v. Yoder: 


[Children are “persons” within the meaning of the Bill of Rights. We have 
so held over and over again. ... 

On this important and vital matter of education, I think the children should be 
entitled to be heard. While parents, absent dissent, normally speak for the entire 
family, the education of the child is a matter on which the child will often have 
decided views. ... It is the student’s judgment . . . that is essential if we are to give full 
meaning to what we have said about the Bill of Rights and of the right of [persons] 
to be masters of their own destiny. 168 


Nor can this come soon enough. 


Reaction Comment 


HUGH J. SCOTT 


GILHOOL and his colleagues, who have pressed for the acceptance and im- 
plementation of the fundamental right of the mentally retarded child to receive a 


the ability of litigants to use the legal system to secure redistributive change, marked by whether 
litigants are one-shotters (OSs), who resort to the courts only occasionally, or repeat parties (RPs), 
who engage in a large number of similar court suits over time. Galanter urges if have-not parties, 
now typically OSs, are to achieve change they must reconstitute themselves as RPs: 


Our analysis suggests that change at the level of rules is not likely in itself to be determina- 
tive of redistributive outcomes. Rule change is in itself likely to have little effect because the 
[legal] system is so constructed that changes in the rules can be filtered out unless accompanied 
by changes at other levels. In a setting of overloaded institutional facilities, inadequate costly 
legal services, and unorganized parties, beneficiaries may lack the resources to secure imple- 
mentation; an RP (opponent) may restructure the transaction to escape the thrust of the new 
rule. Favorable rules are typically not in short supply to have-nots; certainly less so than any of 
the other resources needed to play the litigation game. Programs of equalizing reform which 
focus on rule-change can be readily absorbed without any change in power relations. The system 
has a capacity to change a great deal at the level of rules without corresponding changes in 
everyday patterns of practice or distribution of tangible advantages. Indeed rule-change may 
become a symbolic substitute for redistribution of advantages. . . . 

The organization of have-not parties into coherent groups [would] have the ability to act 
in a co-ordinated fashion, play long-run strategies, benefit from high-grade legal services, etc. 
An organized group is not only better able to secure favorable rule change (in courts and else- 
where) but is better able to see that good rules are implemented. It can expend resources on 
Sa ac monitoring, threats, litigation that would be uneconomic for an OS. Jd. at 42-43, 


187 See, e.g., Nirje, Towards Independence, 22 MENTAL RETARDATION No. 2 (April 1972) (a report of 
the declaration and proceedings of retarded adults in convention in Scandanavia); OuR Lire: A 
CONFERENCE Report (Ann Shearer ed. 1972). (First Conference of Mentally Handicapped People 
in the United Kingdom); Listen: WEEKEND CONFERENCE OF RETARDED ADULTS (Ann Shearer ed. 
1973) (Campaign for Mentally Handicapped, London). In California, Maryland, Massachusetts, and 

€nnsylvania, at least, retarded adults have begun to convene in annual sessions parallel to the con- 
seg en tions of the Associations for Retarded Citizens. _ EN 
406 U.S. 205, 243-45 (1972) (concurring in part and dissenting in part). Compare Horacek v. Exon, 
357 F. Supp. 71, 74 (D. Neb. 1973). 
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publicly supported education, have accomplished what all educators worthy of the 
identification should have been seeking for all mentally retarded children. A debt 
of gratitude must be acknowledged to these attorneys and justices and those in 
other institutions and agencies who have effectively advocated for the legal rights 
of mentally retarded individuals. 

It remains for this fundamental right to be translated into the provision of 
quality service programs for persons who are labeled mentally retarded. The full 
implementation of the rights of metally retarded citizens to publicly supported 
quality educational programs and services will require a vast outlay of additional 
resources — financial and personnel — to school systems which in many instances cur- 
rently are confronting the negative consequences produced by insufficient funds 
to meet expanding needs. The children who are the easiest to teach and thus the 
least expensive to educate — based on the positive effects of environmental supports 
that stimulate and facilitate growth and development — constitute the majority of 
students in some school systems. However, this is not true in most urban school 
systems. The priorities established in terms of programs and services should be 
aimed at alleviating situations in which socioeconomic factors, academic deficien- 
cies, deficiencies in the service system, and innate impediments to growth and 
development combine to present the most urgent challenges to public education. 
The quality, quantity, and concentration of resources should be in direct propor- 
tion to the extent of student needs. A school system can be effective only to 
the degree that there is a balance between the educational needs presented to the 
system and its programmatic response to such needs. 

The provision of programs and services for students with exceptional needs is 
severely limited by the national shortage of trained and skilled personnel at all 
levels to carry out the specialized demands on professionals who are to serve men- 
tally retarded children. The actualization of the rights of mentally retarded chil- 
dren will necessitate vast training and staff development programs to prepare the 
cadre of personnel needed to provide the required services. Such services must be 
provided in a manner that is compatible with the best contemporary understand- 
ing of human growth and development. 

Along with the assertion of the rights of the mentally retarded, there must be 
a reformation in the conceptual thrust that directs intent and content of programs 
and services. The new thrust should stress continuity and appropriateness of pro- 
grams and services as the principles upon which to make judgments as to whether 
or not a school system is fulfilling its responsibility. Legitimacy is established only 
through the provision of equal educational Opportunity when it can clearly be 
demonstrated that each mentally retarded child is given every possible opportu- 
nity to develop his potentialities to the fullest. Anything less than this represents a 
denial of full access to equality of educational opportunity, 

When the United States Court for the District of Columbia issued its decree 
in Mills,! I was among the defendants. This class action suit was brought against 
the Washington, D.C., Board of Education, the superintendent of schools, the 


1 Mills v. Board of Educ., 348 F. Supp. 866 (D.D.C. 1972). 
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mayor, and the District of Columbia because the plaintiffs believed that some 
students in need of special education services were being denied their rights to a 
publicly supported program of instruction. The defendants openly admitted their 
obligation to provide each child with an education suited to his needs and also 
admitted their failure to do so. The defendants offered the defense that sufficient 
funds did not exist to provide such services unless the Congress of the United States 
appropriated additional funds for the reconciliation of the identified unmet needs 
of the plaintiffs. The Court rejected this rationale, finding that constitutional rights 
must be afforded citizens regardless of the greater expense involved. The Court 
stated: “The inadequacies of the District of Columbia Public School System 
whether occasioned by insufficient funding or administrative inefficiency, certainly 
cannot be permitted to bear more heavily on the ‘exceptional’ or handicapped 
child than on the normal child.” 2 

The Court’s mandate made the means by which this issue was to be resolved 
quite clear, The Court’s reasoning was: 


1. Parents are required to send their children to school by the D.C. Code, and 
criminal penalties are provided for those who fail to do so. The board of educa- 
tion is therefore obliged to provide education for all children in order to make 


it possible for parents to comply with the law. 
2. The Supreme Court in the 1954 decision on school segregation ruled that 
educational opportunity must be made available to all on an equal basis. 


3. In Hobson v. Hansen,3 Judge J. Skelly Wright ruled that the doctrine of equal 
educational opportunity was a part of the law of due process and that denying 
poor children an equal educational opportunity was a violation of the due 
process clause of the Constitution. 


4. Denying handicapped children not only equal education but all education 
violates the due process clause. Due process also require a hearing before a 
child is expelled or given a special classification.4 


Following the Court’s mandate, programs and services to other students have 
been reduced or terminated in order to finance the cost of special education services 
for the identified but unserved student population with exceptional needs. The 
rights not only of students who are mentally retarded, but of all students, especially 
those who suffer from the consequences of the cumulative deficiencies in the 
Acquisition of basic skills, are recognized as non-negotiable. Such rights, however, 
can never be fully implemented until sufficient funds are made available and dis- 
tributed equitably. The greater the child’s needs, the higher the per pupil cost of 
education. The past and present levels of funding to school systems have been 
grossly insufficient to provide a programmatic response to the needs of students 
with exceptional needs in a manner consistent with recognized standards in special 
education. 

Children with exceptional needs which result from physical, psychological, 


2Id. at 876. 
3269 F, Supp. 401 (D.D.C. 1967), aff'd sub. nom. Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969). 
4348 F. Supp. at 875. 
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or mental handicaps comprise neither the only nor the largest group of students 
being denied both equality and a quality education. In the public schools of the 
District of Columbia, more than one-half of the 95 percent black student population 
of 140,000 students require some form of additional services to compensate for 
those impediments to growth and development which are traced directly to a 
disadvantaged environment. The maturation of an individual’s intellectual poten- 
tialities is strongly influenced by those variables in his environment which serve 
as depressants or stimulants to growth and development. Many nonretarded 
students are being denied true equality of educational opportunity because the 
resources and programs are not available to respond to their needs. 

It is true that the right to equality of educational opportunity in publicly sup- 
ported educational institutions for persons who are mentally retarded, especially 
those who are profoundly retarded, has been ignored in most of the school systems 
across this nation. The violation of the rights of mentally retarded individuals has 
perhaps been the most flagrant in scope and impact of all of the denials of public 
education in the United States. Yet, the establishment of the right of all mentally 
retarded school-age children to publicly supported education will mean no more 
than an exercise in futility unless the resources can be secured to provide the range 
of programs and services needed to provide quality instruction and noninstruc- 
tional services. 

The fierce struggle over funds for public education is not being won by those 
who are in the most dire need of additional funds to deal with the scope and com- 
plexities of their needs. Somewhere along the way, the lawyers and courts, along 
with interested educators, must join forces in a united effort to deal with equality 
of educational opportunity. If public education in this nation were to go bankrupt, 
it would be of no comfort to the mentally retarded children that the nonretarded 
also were deprived. The needs of one group cannot be singled out as more im- 
portant than the needs of another when the basic issue remains that equality of 
educational opportunity is a non-negotiable right. I see no hope for meeting the 
educational needs of students, including the mentally retarded, as long as the major 
school systems in America are continually denied sufficient funds. A right that is 
not implemented is a right denied. The battle in the court is being won and the 
legal profession is to be commended in this regard, but the struggle to secure both 
resources and appropriate programs for all youth continues. 


Reaction Comment 


MONROE E. PRICE 


I WOULD LIKE to start with a thought inspired by David Rothman, who, in 
The Discovery of the Asylum, wrote so movingly about the wide and deep hopes 
in the nineteenth century that reformists had for the great state institutions that 
were then built and that are now so completely and thoroughly condemned. We 
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are persuaded now that what was seen than as promise was really illusion; that the 
rehabilitative dream of the last century could not be achieved through the course 
pursued. There was a time when people still believed in the utility of the fantastic 
rural fortress, dismayed only by the manner in which plans had been implemented. 
They are a shrinking number. For we now begin, collectively, to place great faith 
in a new asylum, the “asylum of the community.” The community and community 
services are the point for renewal of our faith. 

Is this new asylum also an illusion? Or, to put the question more moderately 
and accurately, what obstacles are to be expected as we move from one system 
of service delivery to another? 

The most difficult issue, of course, is the fiscal aspect of the transfer. The re- 
former’s zeal may have focused upon the city, but it is not clear that the legislature’s 
appropriation will follow. Without great care, “normalization” or “community 
services” can be a technique to reduce state expenditure or to shift the burden of 
spending from one level of government to another. Much of this is true of the ex- 
perience in California involving the closing of state hospitals providing care for 
mentally retarded persons. When the legislation was passed, a meticulous new 
structure was established for regional centers, for the exploration and develop- 
ment of local alternatives, and, as a last resort, state institutions. It was presumed 
that state institutions would be curtailed drastically as the local services developed. 
Following this blueprint and the general state policy to shift services to a com- 
munity base, the state administration began a program of implementation by 
announcing the closing of certain state facilities. The response was surprising and 
overwhelming. The families of retarded children were knowingly concerned that 
the flag of community care might cover a shift from some security (though in a 
not entirely satisfactory setting) to an underdeveloped, uncertain, and therefore 
worrisome system of services. There was a realistic fear that community services 
might not grow adequately even though state alternatives declined. 

An important aspect of Gilhool’s statement is his illustration of lawyerly resi- 
lience, the ability of counsel to function in harsh and unfriendly circumstances, A 
change in the complexion of the courts or a drastic change in signals from appel- 
late court judges does not result in a statement that courts are no longer an im- 
Portant forum for intervention and reform. This kind of conclusion is for the news- 
Papers. Gilhool emphasizes the need to search out new theories, new approaches. 
There is the refinement of the equal protection analysis, the expansion of the due 
Process theories, and the relatively new doctrines of representation and contract. 

What this means, at bottom, is that lawyers like Gilhool are constantly de- 
fining and refining the relationship among men and between men and institutions 
of government. There is a translation of what is intuitively thought to be decent 
to a more formal kind of doctrine. It is amazing how necessary this function has 
become. No matter how much training an educator or a doctor or a hospital ad- 
ministrator might have, it still becomes necessary at rather frequent intervals to 
define and refine the purpose and role of the institution and its relationship to the 
Persons it serves. 

Putanother way, an important role of the lawyer and the judge is to ask questions 


212 The Mentally Retarded Citizen and the Law 


that are not asked frequently enough by the institution itself, or if asked, are not put 
in a context where more than a formalistic, bureaucratic answer is forthcoming. 
Why is it that we do not more searchingly and more certainly ask questions such 
as whether there is an obligation to provide education to all who could benefit 
from it? What the minimum public standards should be for medical care? What 
they shoud be for nutrition, for family care or its substitute? It is peculiar, in the 
sense that few societies have similar patterns, that in the United States it falls to a 
judge, aided by the contributions of counsel and the intellectual investment of 
groups like the President’s Committee on Mental Retardation, to attempt to resolve 
such basic and important issues. 

The PARC v. Pennsylvania litigation provides a superb example of what is extra- 
ordinary about the system. There was a rational, deliberate, careful, and articulate 
pursuit of answers to basic questions. What does the Constitution say about the 
right to education for children who are, in varying degrees, mentally retarded? 
What facts can be adduced to enlighten the process of decision? There was an 
orderly presentation of views and an intelligent judicial panel, unhindered and 
unbound, empowered to resolve the issue. 

A fundamental consideration is how pervasive is the desire to ask such basic 
questions and answer them. This is a particularly important matter with respect to 
mental retardation, for the issues involved often touch quite sensitive matters. 
What is the commitment to life itself? How much help should there be to, and inter- 
vention in, the decisions of the family? What is the relationship between the goals 
of society and the financial commitment it is willing to expend in pursuit of these 
goals? The example given by Gilhool—the recent Medi-Cal case of an epileptic 
patient who sought reimbursement for round-the-clock care—is illustrative of 
the difficulties. The trial judge gave an answer to the question of the quality of care 
available that was too searching, that was founded on the Constitution and provided 
an answer that was, therefore, too certain for some. The Supreme Court, relying 
on the Medi-Cal regulations, reached the same result but in a way that admitted 
tentativeness and frustration about the basic economic issue. It is not known to 
what extent cost is a limit on society's desire to be humane, at what point talk must 
explicitly relate to an allocation of resources, rather than an absolute entitlement. 

But the allocation question is always in the near background. Even when a 
court reaches the basic issues, as in the PARC case, the allocation of resources 
question still permits only qualified commitment to the result. In California, as 
indicated, there has been a rather firm legislative commitment to the principle of 
community mental health services. But the easier portion of the resulting action 
has been carried out more fully than the harder part. The state institutions are in 
the process of being closed without the correlative provision of adequate replace- 
ments in the community. 

Finally, it is interesting that a measure of national willingness to have such 
fundamental questions asked is the commitment to a free and unfettered publicly 
financed legal services program. Of the approximately 40 cases pending, according 
to the President's Committee on Mental Retardation, over 30 have serious and 
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important OEO-funded legal services participation. In the debates over the financing 
of legal services programs, this aspect of the benefit is seldom noted. The kind of 
work, the kind of probing and ameliorative litigation which Gilhool has fostered 
will be forthcoming in a systematic and pervasive way only if a network of publicly 
funded lawyers of high professional quality is maintained. 


ADDENDUM TO FOOTNOTE 88, P. 192 


Although the court initially rejected the right to habilitation concept in its memo- 
randum granting preliminary relief, it has subsequently noted that: 


Somewhat different legal rubrics have been employed in these cases—“protection 
from harm” in this case and “right to treatment” and “need for care” in others, It 
appears that there is no bright line separating these standards. Entry of final consent 
judgment, New York Association for Retarded Children v. Carey, Civil Nos. 72C356, 


72C357 (E. D. N. Y. entered, May 5, 1975). 


CHAPTER 8 


Labeling and 
Classification 


Editorial Introduction 


The testing, labeling, and placement process has been carried 
out by schools to assign children to particular programs or tracks, purport- 
edly in the best interests of the students. Over the years, school have used 
the law, school regulations, and traditional practices to establish special 
education programs, to construct a system for identifying and transferring 
students into such programs, and to exclude children from both regular 
and special programs. It has become increasingly evident that these pro- 
grams and processes show minimal concern for the rights of the individual. 

Sorgen’s paper on labeling and classification has particular relevance 
for practicing attorneys, highlighting the cases and arguments that have 
been developed and utilized to help secure adequate educational opportu- 
nities for mentally retarded individuals. Certain points in the paper bear 
mentioning here to help establish a background. First, the classification 
“mentally retarded” embraces a very diverse group in which the majority 
of individuals need services similar to those required by other school 
children. The instruments used in the labeling and classification process 
are extremely prejudicial against children from the lower socioeconomic 
area, as well as against racial and cultural minority children. Sorgen 
emphasizes the stigma attached to the label of mental retardation and the 
extent to which the labeling and placement process is integral to a self- 
fulfilling prophecy whereby a child is not expected to do well and, in fact, 
does not do well in school. He explores the protection that must be 
afforded such children under the law and the legal safeguards necessary 
to minimize the broad dissemination of what is essentially a school- 
related label. Many of the legal precedents in this area come from court 
rulings in other areas, including racial segregation, employment, and 
civil rights. 
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Although the emphasis on litigation and the judicial process to redress 
obvious wrongs is the focus of Sorgen’s paper, legislative relief also carries 
considerable promise in this area. Sorgen illustrates the great need for 
lawyers and mental retardation personnel to work at and achieve effective 
communication. The ease with which people with a common background 
or profession develop a special jargon mitigates against full understanding 
of ideas and concepts. Communication must be improved to ensure 
achieving the goal of the most appropriate service for the mentally re- 
tarded individual. 

In her comments on Sorgen’s contribution to this volume, Nordin 
emphasizes the impact of Jn re Gault on school actions in a system that 
purports to be serving the needs of children. She elaborates on the signifi- 
cance of several of the cases cited by Sorgen and highlights two correlating 
pressures—the reluctance of courts to move into areas that are not within 
their usual expertise and the need for educators to rectify the inequities 
that result from the testing, labeling, classification, and placement process 
before the courts, no matter how reluctantly or poorly, are forced to 
do so. 

Bransford’s reaction emphasizes the complexity of the educational 
system and of the classification problem, particularly in its discriminatory 
impact on minority children. Bransford comments on the limited impact 
of individual lawsuits on the total educational process. Although he con- 
curs with some of Sorgen’s suggested remedies, he takes exception to 
others. Bransford sees the problemas requiring a whole new set of attitudes 
in and toward public education. Individual prescription of programs to 
serve the needs of each child is essential. He sees this reorientation as 
having to occur within the educational system. Litigation may help, but 
the problem is complex and must be solved by a dramatic reorientation 
of the public education system itself. 


PRINCIPAL PAPER 


MICHAEL S. SORGEN 


THE CLASSIFICATION PROCESS AND ITS CONSEQUENCES 


The Classification 


The relevance of law to classification, labeling, and stigmatization of persons as 
mentally retarded is just beginning to emerge from popular misconception. Two 
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widely held erroneous notions are being, and must be, dispelled. The first is that the 
term “mentally retarded” refers to a homogeneous group. The second is the popular 
image thatalmostall mentally retarded persons are near the low end of the intelligence 
scale, facing a pitiful and practically nonfunctional existence. 

A simple description of two prototypes of mental retardation serves to highlight 
the heterogeneity of the concept. The profoundly retarded person, whose deficiency 
is biological and who is nonambulatory, often requires almost constant care and 
supervision. He haslittle in common with the mildly retarded individual, whose condi- 
tion may be environmentally caused and who is capable of living a normal personal 
life and holding a job. Even the traditional, though highly unsatisfactory, means of 
classifying by scores obtained on standardized intelligence tests stratifies the retarded 
into five groups: borderline (with IQ scores between 70 and 84), mild (55-69), mod- 
erate (40-54), severe (25-39), and profound (0-24).! 

Because the standardized tests themselves raise serious legal problems,? it is 
more useful to elaborate the differences in terms of functional or adaptive ability. 
The profoundly and severely retarded, who constitute only a small portion of the 
groups, can learn basic self-care and improve their behavior control, language 
development, and physical mobility, although their economic productivity is quite 
limited. On the other hand, the educability and developmental potential of most 
mentally retarded persons far exceed current public expectations. Mildly retarded 
individuals can master some formal schoolwork and become self-sufficient as adults. 
Moderately retarded individuals can learn to take care of their physical needs and to 
perform manual skills.3 They may live in a somewhat diminished world, but it is far 
better than is commonly believed. Any discussion of the social and civil rights of the 
mentally retarded citizen must be preceded by recognition of the diverse nature of 
persons classified mentally retarded. 

Even more crucial in attaining recognition of the rights of the mentally retarded 
is the basic fact that the vast majority are at the upper range of the scale. Tarjan’s 
bipartite division is both illustrative and instructive. Individuals with severe to 
moderate intellectual impairment, often accompanied by physical handicaps, con- 
stitute only 10 percent ofall retarded persons. The other 90 percent, with IQs generally 
over 50, can make a reasonably adequate adjustment and, as adults, become absorbed 
into the general population well enough that perhaps they should cease to be labeled 
“mentally retarded.” Members of this second group are rarely characterized by 
physical indicia of their condition and normally are not diagnosed as mentally re- 
tarded until they enter school.4 


1Brison, Definition, Diagnosis and Classification in MENTAL RETARDATION— APPRAISAL, EDUCATION 

AND REHABILITATION 10 (A. Baumeister ed. 1967); Heber, Modifications in the Manual on Termino- 

logy and Classification in Mental Retardation, 65 Am. J. MENTAL DEFICIENCY 499, 500 (1961). The 

scores given in the text are on the Wechsler scale and vary slightly if the Stanford-Binet test is used. 
The previous American Association on Mental Deficiency classification of “borderline” 

retardation has been dropped from the revised classification levels. H. GROSSMAN, MANUAL ON 

TERMINOLOGY AND CLASSIFICATION IN MENTAL RETARDATION 18 (1973). 

2See pp. 229-35 infra. 

SNATIONAL ASSOCIATION FOR RETARDED CHILDREN, FACTS ON MENTAL RETARDATION 4 (1971). 

4Tarjan, Research and Clinical Advances in Mental Retardation, 182 J.A.M.A. 617, 618 (1962). 
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The Process 


Diagnosis and classification of the more severely retarded tends to occur early in 
life. Because a severely retarded child often places great stress on a family’s emo- 
tional and financial resources,$ the early diagnosis and classification may be misused 
to seek institutionalization when other forms of care might be more consistent with 
the child’s best interest.” Notwithstanding these serious problems in classification 
and treatment of the severely retarded, legal activity in the classification area should 
focus in the immediate future on the much larger more adaptable group of less 
seriously impaired individuals for two reasons. First, the less evident nature of their 
handicap and the difficulty of diagnosis raise serious questions regarding the adequacy 
of the sorting devices used. Second, because persons with only moderate intellectual 
impairment have considerable learning capacity and social adaptability, the harm 
of misclassification is especially tragic. A child’s potential may remain not only un- 
recognized, but also be stifled by a decision to exclude him from school or to place 
him in a special program not appropriate to his needs. When a right as elemental as 
human development hangs in the balance, the law must take a hard look at the most 
frequent perpetrator of harm—the public schools. 

Schools have the primary role in labeling and stigmatizing the less severely 
impaired mentally retarded. It is in schools that most persons come into contact with 
their first societal evaluator. Children with learning difficulties are referred by 
teachers or administrators to school psychologists, who, on the basis of standardized 
tests and other considerations, classify the children on the purported basis of intellec- 
tual capacity. The schools label more persons as mentally retarded, and share their 
labels more widely, than any other formal organization in the community.’ 

Given the widespread use of labeling and classifying children in public schools, 
it can be presumed that this process not only accords with educators’ demands for 
the efficiency of categorization, but also serves some significant scholastic purposes. 
For example, narrowing the range of student abilities within a particular classroom 
may enable the teacher to adapt the pace and content of instruction better, so as to 
devote more individual attention to students.!° But given the remarkably primitive 


5Koch, Diagnosis in Infancy and Early Childhood, in PREVENTION AND TREATMENT OF MENTAL RE- 
TARDATION 45 (I. Philips ed. 1966). 

8H. Rosinson & N. ROBINSON, THE MENTALLY RETARDED CHILD 516-23 (1965); Begab, The Mentally 
Retarded and the Family, in PREVENTION AND TREATMENT OF MENTAL RETARDATION 71 (I. Philips 
ed. 1966). 

7See Murdock, Civil Rights of the Mentally Retarded: Some Critical Issues, 48 Notre D. Law. 133, 
136-43 (1972). 
8J. Mercer, The Labelling Process, October 16, 1971 (paper delivered at Kennedy International 
Symposium on Human Rights, Retardation and Research; Panel on the Use and Misuse of Labelling 
Human Beings: The Ethics of Testing, Tracking and Filing). See also Mercer, Institutionalized 
Anglocentrism: Labelling Mental Retardates in the Public Schools, in RACE, CHANGE AND URBAN 
Soctery 311 (P. Orleans & W. Ellis eds. 1971) [hereinafter cited as Anglocentrism]. 

Rist, Student Social Class and Teacher Expectations: The Self-Fulfilling Prophecy in Ghetto Educa- 
tion, 40 Harv. Epuc. REV. 411, 414 (1970); Findley & Bryan, Ability Grouping: Do's and Don'ts, 
9 INTEGRATED EDUC., Sept. 1971, at 31-36. Ml 
M. GOLDBERG, A. Passou & J. JusTMAN, THE EFFECTS OF ABILITY GROUPING 150 (1966) (offering a 
comprehensive review of the literature on this issue). 
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knowledge of the diverse needs of children," the number and variety of differentiat- 
ing characteristics among children, and the inability of schools to devise programs 
properly tailored to individual needs, the result must of necessity be gross simplifica- 
tion of the differences. Because of the rudimentary nature of criteria and techniques 
with which the decisions are made, schools frequently must make crude and in- 
correct classifications. 


The Consequences 


Questionable classification processes used by schools have significant short- and 
long-term effects. They often define what, if anything, the school will try to teach 
the child, and the character of his classmates. Too often the classification also deter- 
mines what the child’s role and status will be both during his school years and after 
the completion of his schooling. 

For the child deemed uneducable and given a one-way ticket out of school, the 
injury is most apparent.!2 Exclusion from school ironically confirms the prediction 
that the child cannot be educated. The child most in need of special instruction and 
attention is the one most completely denied it. The child excluded because of his 
handicap is, in effect, sentenced to a lifetime of illiteracy and public dependence. 
He may even be relegated to total loss of liberty through institutionalization— civil 
orpenal—asaresult of a failure to learn the skills essential to life in this society. 

The child assigned to a special class for the educable mentally retarded (EMR) 
fares only slightly better because of the limited design and minimal curriculum of 
most such programs.!3 These classes are frequently “dumping grounds” for children 
with whom the schools refuse to deal.!4 Studies indicating that classroom peer group 
composition has the highest correlation to pupil performance!5 make it seem doubt- 
ful that a marginally retarded child would benefit as much from isolation in an EMR 
class as from continuation in a regular class.16 If the added financial and educational 
Tesources now devoted toEMR classes were redistributed to normal classrooms, the 
improvement in overall education might more than compensate for the difficulty 
of dealing with EMR children in the regular classroom. 

Itisin the EMR classroom that the social stigma attaches. Whether the children 
are called “retarded” or just “special,” it is in fact a debilitating recognition which 


11 See, e.g, PROBLEMS AND ISSUES IN THE EDUCATION OF EXCEPTIONAL CHILDREN (R. Jones ed. 1971); 
L. Dexter, THE TYRANNY OF SCHOOLING (1964). 
12 Cf. Kirk, Research in Education, in MENTAL RETARDATION 63-67 (H.A. Stevens & R. Heber eds. 1964). 
13See, e.g., CAL. EDUC. CODE § 6902 (the purpose of EMR classes is to make such children “economi- 
cally useful and socially adjusted”). 
14 See H. GOLDSTEIN, J. Moss & L. JORDAN, THE EFFICACY OF SPECIAL CLASS TRAINING IN THE DEVELOP- 
MENT OF MENTALLY RETARDED CHILDREN (1965). 
15See pp. 226-27 & note 61 infra. 
16Dunn, Special Education for the Mildly Retarded: Is Much of it Justifiable?, in PROBLEMS AND 
IsSUES IN THE EDUCATION OF EXCEPTIONAL CHILDREN 382 (R. Jones ed. 1971); G. HOELTKE, EFFECTIVE- 
NESS OF SPECIAL CLASS PLACEMENT FOR EDUCABLE RETARDED CHILDREN (1966); S. Kirk, EDUCATING 


after cited as PARC]; Mills v. District of Columbia Bd. of Educ., 348 F. Supp. 866, 880 (D.D.C. 
1972) [hereinafter cited as Mills]; cf. Seal v. Mertz, 338 F. Supp. 945, 950 (M.D. Pa. 1972). 
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connotes abnormality and limited educability. Children and their parents are well 
aware of what the school’s label means. Children assigned to EMR classes are 
“ashamed to be seen entering the ‘MR’ room . . . [and] dreaded receiving mail that 
might bear compromising identification.”!7 One mother whose son had been in EMR 
classes for five years reported that “|i]t’s as if they have a sign around their neck for 
everyone to read. ”18 

In fact, the manner in which the same school treats different children may be 
amore significant determinant of pupil performance than are the initial bases for the 
classification decision.!® There is, for example, substantial support in education 
literature for the hypothesis that low expectancy by the child’s classroom teacher 
diminishes the motivation of children in low-ability groups. The child who receives 
signals that he is regarded as a school “failure,” who is assigned to EMR classes, and 
who thereby feels ignored and inferior may respond in fact by doing more poorly than 
he would if there were greater expectations of him. Motivation and effort decline. 
As a result, the student fails to develop the skills which might bring a more positive 
response.20 

As Judge Skelly Wright noted in Hobson v. Hansen: 


The real tragedy of misjudgments about the disadvantaged student's abilities is . . . 
the likelihood that the student will act out the judgment and confirm it by achieving 
only at the expected level. Indeed, it may be even worse than that, for there is strong 
evidence that performance in fact declines. . . . And while the tragedy of misjudg- 
ments can occur even under the best of circumstances, there is reason to believe that 


the track system compounds the risk.21 


Voicing the hopeless conclusion that “these kids are dumb” or “retarded” and cannot 
be properly educated, schools assign students to EMR classes are permanently rel- 
egated to an education less stimulating and in most respects decidedly inferior to 
that offered other students. This placement virtually ensures that the initial prognosis 
will be proven true. Classified and subsequently treated as less than “normal,” they 
are“... left behind as second-class citizens . . . find[ing] themselves in a predica- 
ment that they are poorly equipped to overcome. Dimly realizing the powerful odds 
against them, they soon, with few exceptions, succumb to hopelessness. "22 
Regardless of how one explains the consequences of mental retardation on an 
individual's life,23 there is substantial support in psychological and sociological 


1 Mercer, The Labelling Process, supra note 8. 

18 Anglocentrism, supra note 8, at 312. r 

19 See, e@.g., R. ROSENTHAL & L. JACOBSON, PYGMALION IN THE CLASSROOM (1968); Rist, supra note 9; 
Rosenthal & Jacobson, Teacher Expectation for the Disadvantaged, 218 SCIENTIFIC AMERICAN, 
April 1968, at 19. 

°C. Jencks, The Coleman Report and Conventional Wisdom (Harvard Center for Educ. Policy 
Research, 1970); Comer, The Circle Game in School Tracking, INEQUALITY IN EDUC., No. 12, at 

, 25 (1972). 

21269 F, Supp. 401, 491-92 (D.D.C. 1967), aff'd. sub nom. Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 
1969). See also Larry P. v. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972), aff'd, 502 F.2d 963 (1974); Moses v. 
Washington Parish School Bd., 330 F. Supp. 1340, 1345 (E.D. La. 1971), aff'd., 456 F.2d 1285 (Sth Cir.), 
cert. denied, 409 U.S. 1972). 

2? Bettelheim, r e 66 THE ScHooL REV. 251, 265 (1958). 

See generally Dexter, A Sociological Perspective on Mental Retardation Practice, 16 MENTAL 
RETARDATION, Summer 1966, at 2; Dexter, The Sociology of the Exceptional Person, 4 INDIANA J. 
SocIaL RESEARCH 31 (1963); R. EDGERTON, THE CLOAK OF COMPETENCE: STIGMA IN THE LIVES OF THE 
MENTALLY RETARDED (1967); B. FARBER, MENTAL RETARDATION: ITs SOCIAL CONTEXT AND SOCIAL 
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literature for the hypothesis that labeling a person mentally retarded seriously affects 
him throughout his life. Although some persons defined as retarded may eventually 
come tolead “normal” lives, many are characterized by marginal life roles.24 

Certainly, the classification forecloses vocational options. Even when employed, 
the mentally retarded often are relegated to semiskilled, service, or unskilled occu pa- 
tions because of popular folklore about the label. Obtaining employment when one 
has no demonstrable skills is difficult enough, but when the job applicant has a past 
that tends to discredit him in the eyes of the potential employer, the difficulties are 
compounded. Obviously, few employers are looking for, or are willing to accept, 
employees who not only have little training and experience, but who also are labeled 
“mentally retarded.” 

In addition, a retarded person is usually denied participation in social activities 
that “average” citizens living inthe community take for granted. He may be prevented 
from entering into a contract or obtaining a drivers’ license; he may be arbitrarily 
excluded from insurance coverage; he may not be able to exercise the franchise to 
vote.?5 On the incorrect assumption that the retarded citizen is incapable of exer- 
cising the most elemental personal rights, he may be denied the right to marry or to 
retain care and custody of his children? or even to have children.27 

As Robert Edgerton described it on the basis of his study of life styles of over 
100 formerly institutionalized mentally retarded individuals: 


To find oneself regarded as a mental retardate is to be burdened by a shattering 
stigma. . . . These persons cannot both believe that they are mentally retarded and 
still maintain their self-esteem. . . . [T]he stigma of mental retardation dominates 
every feature of the lives of these former patients. Without an understanding of this 
point there can be no understanding of their lives.28 


CONSEQUENCES (1968); L. FREEMAN, ELEMENTARY APPLIED STATISTICS: FOR STUDENTS IN BEHAVIORAL 
Science (1965); J. JAsTAK, H. MACPHEE & M. Wuireman, MENTAL RETARDATION, ITs NATURE AND 
INCIDENCE (1963); Mercer, The Meaning of Mental Retardation, in THE MENTALLY RETARDED LIVING 
IN THE Community (R. Koch & J. Dobson eds. forthcoming); Mercer, Who is Normal? Two Perspec- 
tives on Mild Mental Retardation, in PATIENTS, PHYSICIANS AND ILLNESS (E. Jaco ed. forthcoming); 
Mercer, Social System Perspective and Clinical Perspective: Frames of Reference for Understanding 
Career Patterns of Persons Labelled as Mentally Retarded, 13 SoctaL PROBLEMS 18 (1965). 

See generally Baller, A Study of the Present Social Status of a Group of Adults, Who, When They 
Were in Elementary Schools, Were Classified as Mentally Deficient, 18 Genetic PsycHoLoGY MONO- 
GRAPHS 165 (1936); Doll, A Historical Survey of Research and Management of Mental Retardation 
in the United States, in READINGS ON THE EXCEPTIONAL CHILD 21 (E.P. Trapp & P. Himelstein eds. 
1962); Doll, Social Adjustment of the Mentally Subnormal, 28 J. Epuc, RESEARCH 36 (1934); Fairbanks, 
The Subnormal Child—Seventeen Years After, 17 MENTAL HYGIENE 177 (1933); T. JORDAN, THE 
MENTALLY RETARDED (2d ed. 1966); E. Katz, THE RETARDED ADULT IN THE Community (1968); 
R. Kennepy, THE SOCIAL ADJUSTMENT OF Morons In A Connecticut Crry (1948); Kennedy, A Con- 
necticut Community Revisited: A Study of the Social Adjustment of a Group of Mentally Deficient 
Adults in 1948 and 1960—An Abstract Prepared by Ruby Jo Kennedy, in PersPEcTIVES IN MENTAL 
RETARDATION 353 (T. Jordan ed. 1966); Peterson & Smith, A Comparison of the Post-School Adjust- 
ment of Educable Mentally Retarded Adults with That of Adults of Normal Intelligence, 26 EXCEP- 
TIONAL CHILDREN 404 (1960); G. SAENGER, THE ADJUSTMENT OF SEVERELY RETARDED ADULTS IN THE 
Communtry (1957), 

Haggerty, Kane & Udall, An Essay on the Legal Rights of the Mentally Retarded, 6 Fam. LAW Q. 59, 

-64 (1972). 

* See, e.g., In re Jeannie Q., 31 Cal. App. 3d 709, 107 Cal. Rptr. 646 (1973); In re McDonald, 201 
N.W.2d 447 (Iowa 1972); In re Franklin, 201 N.W.2d 727 (Iowa 1972). 

27 See, e.g., Buck v. Bell, 274 U.S. 200 (1927); In re Cavitt, 182 Neb. 712, 157 N.W.2d 171 (1968), appeal 
dismissed, 396 U.S. 996 (1970). 

°8R. EDGERTON, supra note 23, at 204-08. 
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The label itself almost guarantees a failure life pattern. 

The stigmatized person is viewed, often unconsciously, as being unable to parti- 
cipate in life as a “normal” person and accordingly is forced to the periphery of all 
social situations he enters. It is as though society, in an effort to prove the correctness 
of its label, proceeds to narrow the life chances of the stigmatized person to the pre- 
conceived notions connected with the stigma.29 


The Role of Law 


Where classification schemes create disparities of educational opportunity and 
resultant differences in life roles after school, the equal protection clause of the 
fourteenth amendment is the traditional tool for scrutinizing the school sorting 
process. It provides an available means by which many incorrectly classified and 
labeled students may attempt to realize their legal rights. 

Intellectual ability is a relevant, even basic, criterion for judging differences in 
virtually every educational system. It would not be irrational for school officials to 
Tecognize obvious differences between “retarded” and “average” children, for 
example, by instituting “special education” programs to deal more adequately with 
academic deficiencies. Even if it could be shown that homogeneous grouping of 
retarded children and structuring of their educational experiences to their present 
levels of proficiency stifle educational growth, an unwise policy is not necessarily 
an illegal one. 

Recognizing their lack of finesse and competence in matters of education, 
courts intrude only with grave trepidation into the area of school classification. In 
the absence of bad faith, arbitrariness, or capriciousness, courts usually will not 
intervene.3° As the court stated in Connelly v. University of Vermont: 


[T]he school authorities are uniquely qualified by training and experience to judge 
the qualifications of a student, and efficiency of instruction depends in no small 
degree upon the school faculty’s freedom from interference from other noneduca- 
tional tribunals. Itis only when the school authorities abuse this discretion that a court 
may interfere with their decision to dismiss a student?! 


Although the courts sometimes have reviewed school classification decisions 
to determine whether a student was treated arbitrarily under the school’s operative 
Standards,32 there is no case in which demonstrated academic ability has been held 
Constitutionally invalid asa criterion for educational selection. As the Supreme Court 
Noted in Carrington v. Rash, “Mere classification . . . does not of itself deprive a 
Sroup of equal protection.”33 And as the court declared in Stell v. Savannah-Chatham 


so See, e.g., E. GOFFMAN, STIGMA 5 (1963). 
°See Wright v. Texas S. Univ., 392 F.2d 728, 729 (5th Cir. 1968); Lai v. Board of Trustees, 330 F. Supp. 
a1 204, 906 (E.D.N.C. 1971). 
s 244 F. Supp. 156, 160 (D. Vt. 1965). 
°E.g., Pettit v, Board of Educ., 184 F. Supp. 452 (D. Md. 1960); Jones v. School Bd., 179 F. Supp. 
280 (E.D. Va. 1959), aff'd, 278 F.2d 72 (4th Cir. 1960); Ackermen v. Rubin, 35 Misc. 2d 707, 231 
aa N-¥-S.2d 112 (S. Ct. 1962). 
380 U.S. 89, 92 (1965). 
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County Board of Education,“ . . . (I]t goes without saying that there is no constitu- 
tional prohibition against an assignment of individual students to particular schools 
on a basis of intelligence, achievement or other aptitudes upon a uniformly admini- 
stered program. . . ."34 The court in Miller v. School District No. 2, Clarendon 
County*® permitted the school district to Separate students according to slow or 
accelerated sections and to center its vocational curriculum at one school for finan- 
cial or pragmatic reasons. Even in Hobson v. Hansen, the most far-reaching judicial 
foray into school classification, Judge Wright meticulously pointed out that ability 
grouping could be reasonably related to the purposes of public education, and that 
the mere fact of differential treatment would not necessarily offend constitutional 
protections.36 

Yet because of the serious consequences of the process that labels indi- 
viduals “mentally retarded,” and the fact that the process may be applied differen- 
tially to certain groups, the law must scrutinize school practices to some extent. By 
borrowing doctrine from other areas of law partially analogous to school classifica- 
tion, an analytical framework has begun to emerge. 

A judicial role is traditionally found, for example, where school practices have 
resulted in racial disparities or racial separation. Failure to defer to school authorities 
in such cases can be explained by two factors. First, Brown v. Board of Education” 
made it undeniably clear that, morally and philosophically, racial separation is un- 
acceptable and inherently unequal. Largely because of the formative role of educa- 
tion, the courts have consistently required racial mixture in the schools so as to lay 
the foundation of a society in which races are not separated, alienated, and hostile. 
Second, the willingness of courts to intervene where racial separation occurs can be 
explained by the implicit recognition that educational separation usually means 
inferior education for minorities and that the courts are often the only effective 
resort for vindication of the right to equality. Since the systematic labeling and classi- 
fication of students in public schools invariably leads to disproportionate numbers 
of minority students in classes for the educable mentally retarded,8 the existence of 
racial imbalance has been the the launching pad for judicial missiles aimed at school 
sorting processes.39 

Another approach focuses on the educational harm occasioned by classifica- 
tion as “mentally retarded” and upon the attendant stigma and their implications 
in later life. Whether the immediate consequence is educational exclusion or 


34333 F.2d 55, 61 (5th Cir.), cert. denied, 379 U.S. 933 (1964). 

35256 F. Supp. 370 (D.S.C. 1966). See also Goss v. Board of Educ., 305 F.2d 523 (6th Cir. 1962), rev'd 
on other grounds, 373 U.S. 683 (1963); Board of Educ. v. Clendenning, 431 P.2d 382 (Okla. 1967). 

38269 F. Supp. at 511-12. 

37347 U.S. 483 (1954). 

See C. JENCKS et al, INEQUALITY: A REASSESSMENT OF THE EFFECT OF FAMILY AND SCHOOLING IN 
AMERICA (1972), 

In the two categories of special education in California that rely most heavily on standardized 
intelligence tests for screening and placement, the state has consistently reported substantial racial 
imbalance. See, e.g., CALIFORNIA DEPT OF EDUCATION, RACIAL AND ETHNIC SURVEY OF CALIFORNIA 
Pustic ScHoots (1970-72). This result, consistent with that in most states, has given rise to significant 
challenges to the classification process. 

A pending California case that deals with the disproportionate number of Spanish-speaking 
children in EMR classes is Diana v. State Bd. of Educ., Civil No. C-70-37 (N.D. Cal., Feb. 5, 1970) 
(unreported; Feb. 5 decree superseded by consent decree of June 18, 1973). Of the 13 children in 
the class for the educable mentally retarded in the Soledad Elementary School District, 12 were 
Mexican-American. Of the approximately 85,000 children in EMR classes in the state of California 
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assignment to a special class, courts have begun to recognize the significance of the 
labeling and placement process. Any such fundamental change in a child's academic 
Status triggers the application of procedural due process safeguards to ensure the 
legitimacy of the classification itself and of the manner in which the school treats 
the individual child. Concomitant problems arise from school record-keeping 
practices which compound the stigmatization inherent in the negative label. Emerg- 
ing notions of protection against defamatory connotations and of the right to 
privacy have relevance here. 

Finally, and as counterpoint to the assorted injuries of such school classifica- 
tion, some frontier regions of legal doctrinal development are being explored with 
vigor. Although the contours are nebulous and the supports perhaps tenuous, these 
involve the most basic consideration—the right to an education which meets the 
individual child’s real needs and enables him to achieve a life role consistent with 
his highest capabilities. 


EQUAL PROTECTION AND THE CLASSIFICATION OF 
MENTALLY RETARDED CHILDREN IN 
THE PUBLIC SCHOOLS 


The Burden of Proof in Discrimination Cases 


The presence of extreme racial segregation in special programs for the educable 
mentally retarded serves to dramatize the serious risk of misclassification. Though 
there is little dispute that minority groups are proportionately overrepresented in 
Special education classes, the causes are more uncertain, and therefore, so are the 
legal consequences. Whether because of aspiration and interest, biases inherent in 
the testing instruments and pupil assignment process, different home environment 
and cultural orientation, or teacher prejudice, substantial racial and ethnic isola- 
tion in public school classrooms often results from school classification. The judge’s 
evaluation of the underlying reason for this isolation will be largely determinative 
of the school district's legal responsibility for it.4° 


during the 1966-67 school year, 26 percent were of Spanish surname, although students of this 
ethnic and cultural background constituted only 13 percent of the state's total public schoo! popula- 
tion, Plaintiff's complaint, Zd. r 
The complainant’s uncontroverted statistics, adopted by the court in Larry P. v. Riles, 343 FP. Supp. 
1306 (N.D. Cal. 1972), aff'd, 502 F.2d 963 (1974), another California case challenging racial inequality 
in the EMR program, indicate an even larger statewide disproportion of black children in these 
classes, Although representing only 9.1 percent of the public school population, blacks constituted 
27.5 percent of California's classes for the educable retarded. In the San Francisco Unified School 
istrict, where blacks constituted only 28.1 percent of the student population, more than 60 percent 
of the students in classes for the educable mentally retarded were black. The disparity was even 
greater in the elementary schools alone, where almost 70 percent of children in EMR classes were 
black, more than twice the proportion of blacks in the school district population. 

“See, e.g, Spangler v. Pasadena Bd. of Educ., 311 F. Supp. 501, 519-20 (C.D. Cal. 1970), aff'd, 427 
F.2d 1352 (1970). The court in Spangler voided racially discriminatory school “tracking.” The dis- 
crimination was attributed to a number of factors, including (1) culturally discriminatory tests, (2) 
assumptions by both counselors and teachers that black children will achieve poorly, and (3) defer- 
ence to parental requests which favors the more assertive parents of middle-class children. 
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Without a convincing explanation in terms of cultural or racial differences, it 
would be expected that acute learning disabilities would be spread randomly 
throughout the population, irrespective of racial, ethnic, or socioeconomic back- 
ground. For example, it would seem likely that the percentage of minority children 
with physical handicaps (i.e., blind, deaf, and dumb, or perceptually handicapped) 
would approximate the proportion of minorities in the total school population. The 
same would seem to apply to emotional or psychological disabilities and to mental 
retardation, unless there are racial, genetic, or environmental factors which might 
account for a significant statistical difference among groups. 

In racial discrimination cases, “statistics often tell much, and courts listen.”4! 
When a prima facie case of discrimination has been established, the result is a 
reversal of the traditional equal protection test in which the plaintiffs must prove 
the irrationality of a challenged classification. Instead, the burden shifts to the 
defendants to justify the apparently discriminatory result. This conceptual approach 
finds precedential support in cases involving public housing, employment discrimi- 
nation, and jury selection, as well as school desegregation. Thus, if a greatly 
disproportionate number of blacks fails a job qualification test, the burden shifts 
to the employer to explain how the test is valid as a criterion for employment.*? 
Similarly, where administration of an ostensibly neutral testing device results in 
large-scale exclusion of blacks and low-income people from jury lists, the burden 
shifts to the state to justify the selection criteria.43 And when a school district's 
methods of delineating school boundaries result in student bodies that are sub- 
stantially segregated, the school district must demonstrate the educational rele- 
vance and validity of its methods.44 

Courts haye been concerned primarily with the presumptive invalidity of 
racial classifications which “must be scrutinized with particular care, since they 
are contrary to our traditions and hence constitutionally suspect.”45 The court in 
Larry P., analogizing from employment discrimination cases, embraced the presump- 
tion that statistical imbalance would not occur in the absence of discrimination: 


[F]or most unskilled or semi-skilled jobs, an ample pool of qualified or potentially 
qualified workers of both races exists; and if racial imbalance in the work force 
nevertheless occurs, it is likely to be the consequence of racial discrimination. The 
analogous assumption in the instant case would be that there exists a random distri- 


“Alabama v. United States, 304 F.2d 583, 586 (5th Cir. 1962), aff'd, 371 U.S. 37 (1962); accord, 
Turner v. Fouche, 396 U.S. 345 (1970); Hawkins v. Town of Shaw, 437 F.2d 1286 (5th Cir. 1971); 
United States v. Board of Educ., 396 F.2d 44, 46 (Sth Cir. 1968); Armstead v. Starkville Municipal 
Separate School Dist., 325 F. Supp. 560, 569 (S.D. Fla. 1971), modified, 461 F.2d 276 (1972). 

“Griggs v. Duke Power Co., 401 U.S. 424 (1971). See also Gautreaux v. Chicago Housing Authority, 
296 F. Supp. 907 (N.D. Ill. 1969), aff'd, 436 F.2d 306 (1971). 

43Turner v. Fouche, 396 U.S. 345 (1970); Whitus v. Georgia, 385 U.S. 545 (1967); Carmical v. Craven, 
457 F.2d 582 (9th Cir. 1971), cert. denied, 409 U.S. 929 (1972). 

“See, e.g, Hall v. St. Helena Parish School Bd., 417 F.2d 801 (5th Cir.), cert. denied, 396 U.S. 904 
(1969); United States v. School Dist. 151, 286 F. Supp. 786 (N.D. II), aff'd, 404 F.2d 1125 (7th Cir. 
1968), cert. denied, 402 U.S. 943 (1971). 

“Bolling v. Sharpe, 347 U.S. 497, 499 (1954). See also Loving v. Virginia, 388 U.S. 1 (1967); Korematsu 
v. United States, 323 U.S. 214, 216 (1944). 
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bution among all races of the qualifications necessary to participate in regular as 
opposed to EMR classes. Since it does not seem to be disputed that the qualification 
for placement in regular classes is the innate ability to learn at the pace at which those 
classes proceed, such a random distribution can be expected if there is in turn a 
random distribution of these learning abilities among members of all races.46 


Still another reason that might support shifting the burden, but which was not 
discussed by the court in Larry P., is the traditional doctrine “. . . that where facts 
pleaded by one party lie peculiarly in the knowledge of the adversary, the latter has 
the burden of proving it.”47 Once the statistical racial imbalance in classroom com- 
position is demonstrated, the information necessary to account for the racial dis- 
_ crepancy is almost exclusively within the defendant school district's office files. 
Hence, the party with the power to produce the facts should be called upon to respond 
with an explanation of the perceived difference. 

Thus, once a substantial racial imbalance in EMR classes is shown, school 
district officials ought to be required to rebut the inference that racial factors cause 
the disparity#® and to demonstrate that significant educational benefits outweigh 
the resulting racial isolation.49 If they fail to do either and if it cannot be shown 
that the testing and classification system accomplishes what it purports to accom- 
Plish, then there is neither pedagogical nor legal justification for the differing treat- 
ment of persons labeled educable mentally retarded. Those children unjustifiably 
confined in EMR classes should then be reassigned to regular classes and provided 
_ Special assistance to facilitate their reintegration. They require the special assistance 
to compensate for deficiencies caused by the program, and without this help, are 
_ likely to fail, thus “proving” the accuracy of the original label. 


The Extent of the School's Burden 


For at least the last two decades, a dual standard of equal protection review has 
existed.59 It is said that when a suspect classification is created,5! or when a funda- 
mental interest is infringed,5? the state must come forward to show that its action is 
required by a compelling state interest. When the classification is not “suspect.” 


Pixel F. Supp. at 1310 (citation omitted), 
C. McCormick, HANDBOOK OF THE Law OF EVIDENCE § 318, at 675 (1954). 


“CP. Swann V. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 26 (1971) (establishing a Presumption 
Against schools that are substantially disproportionate in racial composition), The presumption in 
wann relates to the propriety of remedy and not to the finding of initial constitutional violation, See 
4 » The Charlotte-Mecklenburg Case — lts Significance for Northern School Desegregation, 38 
‘ee Cni, L. Rev. 697, 701 (1971), 2 4 
Cf. Tinker vy. Des Moines Independent Community School Dist.. 393 U.S. 503 (1969) (burden is on 
school officials to demonstrate significant educational benefits outweighing students’ right to free 
N expression by wearing black armbands). 
i Developments in the Law — Equal Protection, 82 Harv. L. REV. 1065 (1969). e 
3 pager v. Virginia Bd. of Elections, 383 U.S. 663 (1966); McLaughlin v. Florida 379 U.S. 184 
$ e 
Í Eg, Shapiro v. Thompson, 394 U.S. 618 (1969); Skinner v. Oklahoma 316 U.S. 535 (1942). 
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latent discriminatory purpose; when the effect is to deprive some citizens of 
rights that should be equally available to all, then there must be a compelling 
justification.69 


Despite the widespread use of testing and classifying in American schools, there 
is very little consensus about its impact on the quality of education. Nevertheless, 
with full knowledge of the segregative consequences of the procedures, school 
authorities continue to categorize and separate minority students into classes for 
the mentally retarded. To perform an act with known consequences is to intend the 
consequences. Just as courts have examined areas of school officials’ discretion in 
assignment of pupils and teachers,”° constructing and locating schools and atten- 
dance boundaries,”! or enforcing transfer and zoning policies’? to find de jure acts 
of discrimination, so courts must make similar examinations in regard to testing and 
classification practices.73 

In the context of testing and classifying, the supposed dichotomy between 
de facto and de jure segregation is simply not important. Where school officials 
have for some time employed testing devices in the assignment of pupils the testing 
instruments have been shown to be socially and culturally biased, and the result 
has been a continuing and consistently disproportionate assignment of minorities 
to EMR classes, discriminatory intent can be inferred from the natural, probable, 
and foreseeable effect of perpetuating racially identifiable classrooms.’4 

The prima facie showing of racial imbalance in classes for the mentally 
retarded and the presumption against such a result suffice to require school officials 
not only to prove the relevance of their screening and assignment criteria? but also 
to demonstrate that they serve a compelling educational need and that no less 
segregative alternatives exist to meet this need.’6 


89306 F. Supp. 1355, 1358 (D. Mass. 1969); accord, Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967), 
aff'd sub nom. Smuck y. Hobson, 408 F.2d 175 (D.C. Cir. 1969). 

70 See, e.g, Davis v. School Dist., 309 F. Supp. 734, 742-45 (E.D. Mich. 1970), aff'd, 433 F.2d 573 
(6th Cir.), cert. denied, 404 U.S. 913 (1971); United States v. School Dist. No. 151, 301 F. Supp. 201, 
228-31 (N.D. Ill. 1969). 

71 E.g., Bradley v. Milliken, 338 F. Supp. 582 (E.D. Mich. 1971), aff'd, 484 F.2d 215, rev'd, 418 U.S. 
717 (1974); Johnson v. San Francisco Unified School Dist., 339 F. Supp. 1315 (N.D. Cal. 1971), 
vacated, 500 F.2d 349 (1974). 

72Cases cited note 71 supra. 

73 See, e.g, Larry P. v. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972), aff'd, 502 F.2d 963 (1974); Spangler 
v. Pasadena Bd. of Educ., 311 F. Supp. 501, 519-20 (C.D. Cal.), aff'd, 427 F.2d 1352 (1970); Hobson 
v. Hansen, 269 F. Supp. 401 (D.D.C. 1967), aff'd sub nom. Smuck v. Hobson, 408 F.2d 175 (D.C. 
Cir. 1969). 

74 See, re Davis v. School Dist., 309 F. Supp. 734 (E.D. Mich. 1970), aff'd, 443 F.2d 573, rev'd, 
404 U.S. 913 (1971); Bradley v. Milliken, 338 F. Supp. at 592 (E.D. Mich. 1971), aff'd, 484 F.2d 
215, rev'd, 418 U.S. 717 (1974): “[P]roof that a pattern of racially segregated schools has existed 
for a considerable period of time amounts to a racial classification by the state and its agencies 
which must be justified by clear and convincing evidence.” Cf. Wright v. Council of City of 
Emporia, 407 U.S. 451 (1972). 

75 Cf. Carter v. Jury Comm’n., 396 U.S. 320 (1970); Turner v. Fouche, 396 U.S. 346 (1970). In these 
cases the Supreme Court approved the use of intelligence or education as legitimate criteria for 
jury service. But the court in Carmical restricts the use of screening devices such as intelligence 
tests, once a discriminatory effect is shown, unless they in fact measure what they purport to measure 
and unless no less discriminatory alternative is available. Carmical y. Craven, 457 F.2d 582 (9th Cir. 
1971), cert. denied, 409 U.S. 929 (1972). 

76Cf. Tinker y. Des Moines Independent Community School Dist., 393 U.S. 503 (1969). 
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The Means of Classifying the Mentally Retarded 


The most frequent tool in diagnosing differences of intellectual endowment is the 
standardized intelligence (IQ) test. Test performance might indicate differences in 
mental capacity among persons who 


have had an equal opportunity to learn certain types of cognitive, linguistic and 
mathematical skills and to acquire certain types of information; if they were equally 
motivated to learn these skills and to acquire this information; if they are equally 
motivated to exert themselves in a test situation and equally familiar with the 
demands of the test situation; if they were equally free of emotional . . . and bio- 
logical . . . difficulties which might interfere with their performance. . . .77 


Unfortunately, however, all these factors are rarely equal, and the many 
variables can hardly be isolated effectively. For example, beyond simple reflex acts 
and basic organic processes, few human attributes or behaviors are culture free. 
Intrinsic interest in the test content, rapport with the examiner, drive to excel on 
tests, and past habits of problem solving vary and can all distort results.78 The use 
of instruments like the Wechsler Intelligence Scale for Children or the Stanford- 
Binet (the most commonly used intelligence tests), which were normed and stan- 
dardized primarily by testing members of the dominant culture? and whose content 
is inevitably culturally oriented, is especially inappropriate for children who have 
not had the same Opportunities to acquire the skills and attitudes for successful 


test performance.80 

Language is another factor which can seriously affect the extremely sensitive 
relationship of tester, child, and testing instrument. The grossest kind of linguistic 
handicap was evident in Diana, where children were tested in other than their 
Primary language.8! The problem is manifest in an even broader sense where the 


7 Anglocentrism, supra note 8, at 322. 

8A, ANASTASI, PSYCHOLOGICAL TESTING 251 (3d ed. 1968). A 

Both the Wechsler Intelligence Scale for Children and the Stanford-Binet Test, the two most com- 
monly used, were standardized exclusively on Anglo-American children. The Peabody Picture 
Vocabulary Text was similarly standardized on a population of approximately 4,000 white children 
in the area around Nashville, Tennessee. No mention is made in any standardization sample of the 
inclusion of minority children. See L. TERMAN & M. MERRILL, STANFORD-BINET INTELLIGENCE 
SCALE: MANUAL FOR THE THIRD REVISION (1960); D. WECHSLER, WECHSLER INTELLIGENCE SCALE For 
CHILDREN: MANUAL (1949). NAS , 
In Psychological terms we say the test is not “objective” because it fails to isolate extraneous factors 
Such as race or culture. See R. HURLEY, POVERTY AND MENTAL RETARDATION — A CAUSAL RELATION- 
SHIP (1969); S. Sarason, T. ALDWIN & R. MASLAND, MENTAL SUBNORMALITY (1958); Neff, Socio- 
economic Status and Intelligence: A Critical Survey, 35 PSYCHOLOGICAL BuLL. 727 (1938). See 
generally Comment, Segregation of Poor and Minority Children into Classes for the Mentally 
Retarded, 71 Micu. L. REV. 1212, 1215-22 (1973) for a full discussion of inaccuracies in IQ testing. 

"No. C-70-37 (N.D. Cal., Feb. 5, 1970). In response to Diana and to the urging of psychologists, the 
California Procedure was amended so as to require translation of tests into the native language of the 
tested subjects. 5 CAL. ADMIN. CODE § 3401 (1971). See also Guadalupe Organization v. Tempe Elemen- 
tarySchoolDist.No. 3, Civil No. 71-435 (D. Ariz.,May9, 1972); Darcy, Bilingualism and the Measurement 
of Intelligence: Review of a Decade of Research, 103 J. Genetic PSYCHOLOGY 259 (1963); Torrance, 
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child’s auditory perception is defective,82 where the test uses words of increasing 
rarity,83 where the child misunderstands the pronunciation of an examiner from 
another culture,®4 or where the child comes from a home in which verbalization 
occurs only infrequently.8> As the court found in Hobson: 


The evidence shows that the method by which track assignments are made 
depends essentially on standardized aptitude tests which, although given on a 
system-wide basis are completely inappropriate for use with a large segment of 
the student body. Because these tests are standardized primarily on and are 
relevant to a white middle class group of students, they produce inaccurate and 
misleading test scores when given to lower class and Negro students. As a result, 


Testing the Educational and Psychological Development of Students from Other Cultures and 
Subcultures, 38 Rev. Epuc. RESEARCH 71 (1968). Because of experiential gaps among different 
cultures, efforts at cross-cultural testing have not met with success. Anglocentrism at 324-38. 
Even where alternate wording was utilized to adjust for culturally different meanings, additional 
problems arose in the clinical interpretation and use of the test results, Coyle, Another Alternate 
Wording on the WISC, 16 Psycu. Reports 1276 (1965). Similarly, because of the cultural bias 
in content, experiments in relying more heavily on performance portions rather than verbal parts 
of tests produced no significant change for black children. Anglocentrism, supra note 8, at 324-38. 
Such modifications either fail to erase cultural variations or leave the evaluator without a normative 
framework from which he can interpret results. 

82Weintraub & Abeson, Appropriate Education for all Handicapped Children: A Growing Issue, 
23 SYR. L. Rev. 1037, 1038-39 (1972). 

83 Anglocentrism, supra note 8, at 325. See also Watson, /Q— The Racial Gap, 6 PsycHoLocy TODAY, 
September 1972, at 48. 

Efforts might be made to recruit and employ minority psychologists and psychometrists to conduct 
and interpret tests of minority children, but such efforts will prove fruitless in many areas because 
of the scarcity of minority professionals. Requirements of in-service training of personnel who 
administer tests or who evaluate and place children in special classes is also inadequate by itself 
because the cultural background and experience of personnel is only one of many variables affecting 
test performance. Attempts to substantiate test results with “adaptive behavior” measures of a child’s 
functional performance or with investigation of the child’s home environment are not objective if 
conclusions are colored by primary reliance on standardized tests, See, e.g., the discussion in Larry P., 
343 F. Supp. at 1311-12, of the inadequacy of CaL. Epuc. Cope § 6902.085 as a procedure for screen- 
ing minority students. 

Another solution might be to use different norms for different ethnic groups. See, e.g., Mercer, 
Pluralistic Diagnosis in the Evaluation of Black and Chicano Children, Sept. 3-7, 1971 (paper 
Presented at meeting of American Psychological Ass'n, Washington, D.C.). This has been occa- 
sionally attacked as “reverse discrimination” and sometimes advocated as necessary to compensate 
for past inequities. However, the nature of psychological testing makes it possible, and in fact 
logically necessary, to use different norms for different ethnic groups, since identical cutoff points 
are inherently discriminatory. The principle has long been established by the use of different norms 
on intelligence tests for boys and girls, by different height and weight limits for men and women, 
and by different actuarial mortality tables for life insurance on males and females, not to mention 
differential rates according to occupation and area of residence (these differential rates work to 
the disadvantage of minorities). If this kind of pluralistic evaluation were utilized, a child’s “in- 
telligence” would be evaluated only in relation to other children who come from similar backgrounds 
and who have had approximately the same opportunity to acquire the skills necessary for success 
on the “Anglocentric” tests. f 

Since the legal and moral justification for use of psychological tests is their presumed ability to 
predict performance, it would only be fair to predict as accurately as possible, that is, to use norms 
appropriate to each ethnic group. For the more widely used tests, the development of separate 
norms for ethnic groups would be just as feasible as are the gender-specific, residence-specific, and 
occupation-specific norms for insurance purposes, assuming, of course, our willingness to accept 
highly imprecise delineation of cultural boundaries for particular groups. 

Differential norms might be a means to achieve racial parity in classes for the retarded. When 
faced with a prima facie discriminatory situation, the courts clearly have discretion even to use 
mathematical ratios in order to achieve racial balance. See, e.g., Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 402 U.S. 1, 26 (1971). 

85 See R. HURLEY, supra note 80, at 81-113. See also Hobson v. Hansen, 269 F. Supp. at 481 (D.D.C. 
1967), aff'd sub nom. Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969). 
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rather than being classified according to ability to learn, these students are in 
reality being classified according to their socio-economic or racial status, or— 
more precisely—according to environmental and psychological factors which have 
nothing to do with innate ability.86 


Furthermore, the tests may provide a professionally tenable screen for mis- 
classification by removing the moral responsibility from teachers and school 
administrators for the decision to find a child unfit for normal classes.87 Indeed, 
the teacher’s decision to make the initial referral of a child as potentially retarded 
may be largely influenced by his low score on a group intelligence test, which 
causes the teacher’s consequent low expectation and the child’s inevitably poor 
school performance.88 Perhaps the most significant distortive effect is that “scientif- 
ic” test scores often are overly impressive to unsophisticated parents and, there- 
fore, can be used to convince them that their children are mentally retarded. 

In light of the dubious validity of many “intelligence” or “aptitude” tests, perhaps 
they simply should be returned to the laboratory for more adequate scientific de- 
velopment. An increasing number of organizations, although defending the instru- 
ments themselves, has recognized the pervasive abuses and has called for a mor- 
atorium on the use of such tests in identifying and classifying school children, 
at least until a more appropriate instrument can be developed.8? 

School officials might contend that the abolition of tests in the absence of 
Suitable alternatives would be to burn down the barn to be rid of the mice. 
Although the tests are concededly inappropriate to measure innate mental ability, 
they have utility as predictors of subsequent school performance.®° It has been 
demonstrated that slow work habits, emotional insecurity, low achievement drive, 
lack of interest in abstract problems, and other culturally linked conditions which 
tend to lower test scores are also likely to handicap the individual in his educational 
and vocational progress.°! Although the correlation between grades and test 


86269 F, Supp. at 514. 

87 Consider the following statement: 
Advocates of testing point to the objectivity of tests as a check against the personal prejudices 
of interviewers and hiring personnel. Tests, however, introduce their own element of racial bias, 
and their results can provide a smoke screen for those who wish to discriminate. An employer 
of seven hundred who selects applicants by interview and recommendations alone will find the 
absence of Negro workers harder to explain than one who can point to a record of poor test 
Scores to explain Negro rejections. 


Note, Legal Implications of the Use of Standardized Ability Tests in Employment and Education, 
noe Corum. L., Rev. 691, 744 (1968). 
See the Section, “The consequences,” & note 21 supra. all 
%F.¢., The President’s Committee on Mental Retardation, the California Association of School 
'sychiatrists, and the Bay Area Association of Black Psychologists have all suggested such a mora- 
torium. See also A.B. 483, A.B. 665 Cal. Legislature, Reg. Sess. (1971-72). A more appropriate measure 
might be one that takes sociocultural variables into account and considers how well a person func- 
tions in school or job, home, and community rules. See, e.g., Anglocentrism, supra note 8, at 328-37. 
SOC Chaney v. State Bar, 386 F.2d 962, 964 (9th Cir. 1967), cert. denied, 390 U.S. 1011 (1968). Chaney 
upheld the California bar examination as constitutionally valid because it tests “capacity to analyze 
general legal situations” and therefore “. . . has a rational connection with the capacity to practice 
aw.” 
WA. ANASTASI, supra note 78. See also Wesman, Intelligent Testing, 23 AM. PsYCHOLOGIST 267-69 (1968), 
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scores is far from perfect, and despite the myriad subjective variables that in- 
fluence both results, there does seem to be a relationship. 

Thus, school officials contend, since the real issue is abuse of the tests and 
not the instruments themselves: “To abolish the tests while ignoring the fact that 
different students (and different classes of students) perform differently is about 
as sensible as the ancient Greek practice of slaying the messenger who brings bad 
news.’®? The defect in the argument that test results predict school performance 
lies, however, in the carry-over effect, or self-fulfilling prophecy. Reliance on the 
results of culturally biased tests may cause the same racial and ethnic bias to 
manifest itself later in the classroom. It brings the discussion full circle back to 
Judge Wright’s observation that “the real tragedy of misjudgments about the dis- 
advantaged students’ abilities is the likelihood that the student will act out the 
judgment and conform to it by achieving only at the expected level.”®3 Hence, the 
child who fails the test is the child who does poorly in school is the child who 
fails the test is the. . . . 

To say, then, that “intelligence” is what intelligence tests measure, and that 
what the tests measure is important because intelligence is important, is to take the 
road which “leads through the looking glass” because “intelligence” can mean so 
many different things. It would be equally logical to assume that intelligence is of 
no more consequence in human life than are scores on intelligence tests.94 The 
propriety of sorting children into stereotyped categories on the basis of 15-point 
differences on standardized tests must be reconsidered as must making success on 
such tests a rite of passage to positions of power and wealth in the society. 


The Legal Responsibility of the Public Schools 


When children from low socioeconomic status or minority ethnic backgrounds 
consistently do poorly on standardized intelligence tests, and when educators rely 
on these instruments to sort, classify, and label children in the public schools, the 
educators are embracing a sort of genetic and cultural fatalism. The comparative 
failure of minority children should not lead to an operational acceptance of the 
notion that there are genetic differences in intelligence.” The evidence of genetic 


82Kirp, Schools as Sorters: The Constitutional and Policy Implications of Student Classifications, 121 
U. Pa. L. Rev. 705 (1973). 

®SHobson v. Hansen, 269 F. Supp. at 491 (D.D.C. 1967), aff'd sub nom. Smuck v. Hobson, 408 F.2d 
175 (D.C. Cir. 1969). 

94 See C. JENCKs, et al., supra note 38, at 56-57. 

95 See, e.g., SCHWEBEL, WHO CAN BE EDUCATED? 75 (1968). Even a notable proponent of the concept 
of genetically conditioned differences in “intelligence” recognizes that equality of rights is a moral 
axiom which does not depend upon genetic differences, even if they could be scientifically proved. 
Jensen, The Ethical Issues, 32 THE Humanist, Jan./Feb. 1972, at 5. 

°6See, e.g., Jensen, How Much Can We Boost IQ and Scholastic Achievement? 39 Harv. EDUC. Rev. 
1 (1969); Shockley, Dysgenics, Geneticity, Raceology—A Challenge to the Intellectual Responsibility 
of Educators, 53 Put DELTA KAPPAN 297 (1972); Shockley, A Debate Challenge: Geneticity is 80% 
for White Identical Twins’ 1.Q.’s, 53 Pat DELTA KAPPAN 415 (1972). But cf. Cronbach, Heredity, 
Environment, and Education Policy, 39 Harv. Epuc. Rev. 338 (1969); Hunt, Has Compensatory 
Education Failed? Has It Been Aitempted?, 39 Harv. EDUC. REv. 278 (1969); Stinchcombe, Environ- 
ment: The Cumulation of Effects is Yet to be Understood, 39 Harv. Epuc. REV. 511 (1969). 
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racial inferiority is too sketchy and too inconclusive to support such a finding,%” 
even if political considerations allowed a school district to raise it. The court in 
Larry P., having shifted the burden of proof to defendants, refused to assume any 
relationship between race and ability to learn in the absence of proof to that 
effect.98 
But what if it could be shown that poverty, malnutrition, and a host of other 
environmental factors cause the disproportionate incidence of mental retardation 
among minority children? The racial separation would then result not from pre- 
judice in the schools, but instead from the individual plight of the labeled child 
who comes from a ghetto family. Undoubtedly, children from poverty neighbor- 
hoods enter school less prepared than their middle-class counterparts in skills 
essential to “normalcy” as defined within the essentially white middle-class school 
system. Nevertheless, schools which exclude children from education altogether 
or relegate them to inferior classes and hence to the bottom ranks of society make 
a decision to perpetuate and reinforce, rather than to alleviate, the child’s dis- 
advantages. The issue is whether the schools have a legal duty to do otherwise. 
There is still considerable controversy over whether a school district has any 
remedial obligation for children who, because of some handicap unrelated to state 
action, allegedly cannot benefit from public education. The Supreme Court in 
Lau v. Nichols99 recently upheld, on statutory grounds, the plea of Chinese-speaking 
children for bilingual instruction. Other courts have responded in a positive 
manner to the harms suffered by non-English-speaking students.! Still greater 
difficulty arises in defining the extent of the state’s remedial obligation. As 
Mr. Justice Frankfurter once wrote, “[T]here is no greater inequality than the 
equal treatment of unequals.”!°! Thus, the provision of educational resources to 
mentally retarded children which are equivalent to those invested in average 
children may frustrate the ideal of equality by not responding to the special needs 
of the retarded. Educational need is a nebulous concept; it is a determination 
which courts might understandably be reluctant to make.102 But the law is now 
87 See Cohen, Does IQ Matter? 53 Commentary, April 1972, at 51; C. Jencks et al., supra note 38, at 
034 E. Supp. 1306. See also Note, Legal Implications of the Use of Standardized Ability Tests in 
Employment and Education, 68 Cotwm. L. Rev. 691, 695 (1968). 
414 U.S. 563 (1974). Although the Court did not reach the issue of what equal protection requires, 
it explicitly rejected as too facile the court of appeals view that: 
Every student brings to the starting line of his educational career different advantages and dis- 
advantages caused in part by social, economic and cultural background, created and continued 
completely apart from any contribution by the school system. That some of these may be impedi- 
ments which can be overcome does not amount to a denial by the Board of educational opportu- 
nities within the meaning of the Fourteenth Amendment should the Board fail to give them 
special attention. 483 F.2d at 497. 
Mr. Justice Douglas said for the majority in Lau that“. . . there is no equality of treatment merely 


by Providing students with the same facilities, text books, teachers and curriculum; for students who 
SEA understand English are effectively foreclosed from any meaningful education.” 414 U.S. 
at 566. 

10E., United States v. Texas, 342 F. Supp. 24 (E.D. Tex. 1971), aff'd, 466 F.2d 518 (5th Cir. 1972); 
Serna v. Portales Municipal Schools, 351 F. Supp. 1279 (D.N.M. 1972), aff'd, 499 F.2d 1147 
(1974); Guadalupe Organization v. Tempe Elementary School Dist. No. 3, Civil No. 71-435 (D. 

1 Ati2+ Jan. 25, 1972) (unreported). PAg 

P Dennis v. United States, 339 U.S. 162, 184 (1950) (Frankfurter, J. dissenting). ; a 
See, e.g., McInnis v. Shapiro, 293 F. Supp. 327 (1968), aff'd sub nom. McInnis v. Ogilvie, 394 U.S. 
322 (1969); cf. Kurland, Equal Educational Opportunity: The Limits of Constitutional Jurisprudence 
Undefined, 35 U, Cui. L. REV. 583 (1968). 
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tackling this task, and problems of mentally retarded children are at the crux of 
pioneering efforts on this legal frontier. Recently, in Mills v. Board of Education, 
Judge Waddy ordered that no child can be excluded from a regular public school 
unless the school board provides adequate alternative educational services “suited 
to the child’s needs” (which could include special education or tuition grants) and 
a “constitutionally adequate prior hearing and periodic review of the child’s status, 
progress and the adequacy of any educational alternative.”193 The school district 
was mandated to provide “to each child of school age a free and suitable publicly 
supported education regardless of the degree of the child’s mental, physical or 
emotional disability or impairment.”104 

What then of the mentally retarded child who has been properly classified and 
labeled and who is given access to some form of public education, but who claims 
that the special program to which he is assigned is not best adapted to his particular 
needs? A court may well be reluctant to review the appropriateness of the school- 
ing provided, except in a limited manner. Here, the established constitutional 
doctrine of the least restrictive alternative! may have some viability. Thus, the 
court in PARC inserted such a requirement of least restrictive alternative into 
its injunctive decree: 


It is the Commonwealth’s obligation to place each retarded child in a free, public 
program of education and training appropriate to the child’s capacity, within the 
context of a presumption that among the alternative programs of education and 
training required by statute to be available, placement in a regular public school 
class is preferable to placement in a special public school class and placement in a 


103348 F. Supp. at 878 (D.D.C. 1972). See generally Dimond, The Constitutional Right to Education: 
The Quiet Revolution, 24 Hast. L.J. 1087 (May 1973). 
1047d.; accord, PARC, 334 F. Supp. 1257 (E.D. Pa. 1971). 

Any legal technicality, such as the school district’s failure to follow its own standards and 
procedures, can be of advantage to the excluded child. Thus, the school’s exclusion of handicapped 
children may be ultra vires if outside the authority delegated to it by the state. See, e.g., Board of 
Educ. v. Goldman, 47 Ohio App. 417, 191 N.E. 914 (1934) (retarded child could not be excluded 
from school because the district had not properly received approval from the state department of 
education). See also GELHORN & BYSE, ADMINISTRATIVE Law 84-85 (4th ed. 1960). State statutes or 
constitutional provisions guaranteeing free public education to all children may afford a remedy. 
See, e.g., Wolf v. Utah, Civil No. 182646 (3d Dist. Salt Lake City) (unreported). The Wolf court 
relied on a typical constitutional provision: “The legislature shall make laws for the establishment 
and maintenance of a system of public schools, which shall be open to all the children of the 
state. . . .” Uran Const. art III, § 4. Where the school district cannot prove the child incapable 
of benefiting from public education and presents only an economic argument for exclusion, courts 
have determined that financial limitations are an insufficient basis for the denial of an education. 
See, e.g., Hosier v. Evans, 314 F. Supp. 316 (D. St. Croix 1970); and the Supreme Court’s dictum in 
Shapiro v. Thompson, 394 U.S. 618, 633 (1969) that a state “could not for example reduce expendi- 
tures for education by barring indigent children from its schools.” Where the district had insufficient 
places for all brain damaged children, tuition grants for those unaccommodated by the public schools 
were held to violate equal protection because they were for a lesser amount than it would have 
cost the district to educate the child. McMillan v. Board of Educ., 430 F.2d 1145 (2d Cir. 1970). 

105 See, e.g., Shelton v. Tucker, 364 U.S. 479, 488 (1960): “[T]hat purpose cannot be pursued by means 
that broadly stifle personal liberties when the end can be more narrowly achieved.” Thus, the 
inquiry is whether the state’s legitimate Purposes might have been achieved by some other means 
which would have a less onerous impact on the individual. See, e.g., Carrington y. Rash, 380 US. 
89 (1965); Rinaldi v. Yeager, 384 U.S. 305 (1966); Struve, The Less Restrictive Alternative Principle 
and Economic Due Process, 80 Harv. L. REV. 1463 (1967). 
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special public school class is preferable to placement in any other type of program 
of education and training. 106 


Society too easily accepts the current classification approach, which too often 
leads to early labeling and educational isolation of mentally retarded children and 
others incorrectly labeled in an environment adapted to a static level of functioning. 
Such treatment reflects the baseless assumption that these children are basically 
unmodifiable; it is likely to perpetuate their low levels of performance.1°7 The law 
as normative of social relationships must help society to reject this negativism, to 
reverse the pattern, and to adopt a new strategy aimed at augmenting the capacity 
of retarded citizens. Only then, freed from stigmatizing stereotypes and confining 
classifications, can the mentally retarded citizen realize his fullest capabilities and 
lead a fulfilling and productive life. 


LEGAL SAFEGUARDS FOR THE CLASSIFIED AND 
THE MISCLASSIFIED 


Procedural Due Process in Schools 


“The history of American freedom is, in no small measure, the history of pro- 
cedure.”108 The fourteenth amendment thus protects every individual from state- 
imposed injury by ensuring that no state shall . . . deprive any person of life, 
liberty or property without due process of law.” Any child excluded from school, 
or even placed in a special class for the mentally retarded, is potentially harmed 
thereby. Action by a school district is “state action,”109 and “liberty” has been 
construed to encompass a student's interest in obtaining an education.1!0 

The requirement of procedural safeguards in the realm of school classification 
arises from two types of potential injury that may result from an improper or 
inappropriate classification decision. The loss of schooling itself is an injury for 
which the law has provided a hearing requirement.!!! Given the educational 


106334 F, Supp. at 1260. Cf. In re Held, Civil No. H-2-71, H-10-71 (Fam. Ct. Westchester Co., N.Y., Nov. 29, 
1971) (unreported). The court in Held granted tuition payments for private schools on a showing 
that the public school program was not well adapted to the child’s special educational needs. 

107A. YATES, BEHAVIOR THERAPY 324 (1970) rejects “the pessimistic views, which have been so widely 
and for so long entertained regarding the ineducability of the mentally defective. ...” See also 
Feuerstein, A Dynamic Approach to the Causation, Prevention and Alleviation of Retarded Per- 
formance, in SOCIOCULTURAL ASPECTS OF MENTAL RETARDATION (H.C, Haywood ed. 1968); 
BAUMEISTER, Learning Abilities of the Mentally Retarded, in MENTAL RETARDATION: APPRAISAL, 
EDUCATION AND REHABILITATION 181 (1967). 

108 Malinski v. New York, 324 U.S. 401, 414 (1945) (Frankfurter, J., concurring). 

1° Cooper v. Aaron, 358 U.S. 1, 16 (1958). 

10Bolling v. Sharpe, 347 U.S. 497 (1954). 

11E.g., Williams v. Dade County School Bd., 441 F.2d 299 (Sth Cir. 1971); Scoville v. Board of Educ., 

425 F.2d 10 (7th Cir. 1970); Vought v. Van Buren, 306 F. Supp. 1388 (E.D. Mich. 1969). 
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injury suffered by children assigned to special classes for the mentally retarded or 
excluded entirely from school112 and given the significance and relative perma- 
nence of the classification, some form of hearing must be held before the school 
can make so basic a change in the child’s educational status.!13 The second type 
of potential injury is in the affixing of a stigma which seriously affects the life 
style and opportunities of the labeled person.!!4 When the child is not only removed 
from the educational mainstream, but also placed in a program to which a debilita- 
ting label attaches, fairness dictates prior notice and hearing.115 

In Wisconsin v. Constantineau, the Supreme Court ruled that a Wisconsin 
law requiring the posting of the names of alleged problem drinkers in taverns and 
package stores for the purpose of preventing the sale of liquor to them constituted 
stigmatization serious enough to require due process safeguards. Posting, under 
Wisconsin practice, was done without prior notice or hearing, at the request of any 
one of a number of minor officials, elected or appointed, or at the request of the 
spouse of the alleged drinker.116 

The Constantineau reasoning was recently applied by a federal district court 
in Boston in denying a defendant's motion to dismiss a complaint which sought, in 
part, to require the Boston school system to provide a prior hearing for children 
classified as retarded.117 And a Wisconsin district court ordered excluded children 
reinstated in public schools and a full hearing procedure prior to all future 
“medical” exclusions.118 

The applicability of procedural due process to educational rights of the 
mentally retarded can no longer be in doubt after the two recent landmark federal 
court decisions involving education for the handicapped. In PARC19 the court- 
approved consent decree required notice and hearing for any mentally retarded 
child recommended for any fundamental change in educational status. And in 
Mills the court prohibited public school exclusion while mandating for any 
school placement decision “a constitutionally adequate prior hearing and periodic 
review of the child’s status, progress and the adequacy of any educational alter- 
native.” Both courts spelled out procedural necessities in detail, but these can be 
more fruitfully examined after analysis of administrative obstacles inherent in 
school classification determinations. 

A major problem in providing adequate procedural safeguards for handi- 
capped children is the probable attitude of school officials. To them, procedural 
requirements mean not only the time-consuming task of rendering an academic 


12.See pp. 218-21 supra. 

13Cf, Goldberg v. Kelly, 397 U.S. 254 (1970); Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 
(Sth Cir.), cert, denied, 368 U.S. 930 (1961). 

114 See, e.g., Wisconsin v, Constantineau, 400 U.S. 433 (1971) (requiring hearing before names of alleged 
problem drinkers would be posted in taverns and perhaps stores). 

115 Mills, 348 F. Supp. 866 (D.D.C. 1972). 

116400 U.S. 433. 

17 Stewart y. Phillips, Civil No. 70-1199-F (D. Mass. Feb. 1971). 

118 Marlegq v. Board of School Directors, Civil No. 70-C-8 (E.D. Wis. Sept. 18, 1970). 

119334 F, Supp. 1257 (E.D. Pa. 1971). 

120348 F. Supp. 866 (D.D.C. 1972). 
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decision comprehensible to laymen, but also the possibility of challenge to a 
decision jealously guarded as the school’s special domain. 

School officials often feel threatened when pupils and parents insist on access 
to school records or seek the benefit of advice and assistance from members of the 
community not affiliated with the school system. The usual arguments for not giving 
parents access to records will be raised: the need to safeguard, and prevent parents’ 
misinterpretation of, records of a highly professional and technical nature; the de- 
sirability of preserving the professional freedom of expression of psychologists and 
other educators free from fear of libel suits and parental retaliation; and the danger 
of parents’ seeing information critical of the home environment and of the child. In 
many school districts, it may be expected that parents will be refused access to their 
children’s records, including test scores and diagnoses crucial to the proposed place- 
ment. 

The unwillingness of school authorities to allow inspection of records further 
Suggests that they would view any procedural requirements as too cumbersome, 
especially if applied to the vast quantity of minute and quotidian classification or 
evaluation decisions made in the schools. Not only would the reluctance of school 
personnel make the appearance of due process a cruel hoax for the parent and child, 
but there might even be a reverse impact, making the classification itself more diffi- 
cult to overturn. The ostensible process of careful administrative review of a decision 
that the childis mentally retarded would appear to legitimize the substantive decision. 
Courts will be more apt to defer to the experts’ determination when this decision is 
submitted to serious scrutiny at the school. Moreover, children will be substituting 
theinadequate adhocreviewof the accuracy of an individual assignment for the more 
Sweeping and fundamental challenge to the propriety of the classifying process. 
Finally, when the school official's judgment is couched not in disciplinary terms, but 
as scholastic evaluation, and when there is no overt acknowledgment of potential 
inconsistency between the child’s interest and that of the school, parents are probably 
ill-equipped to challenge the proposed assignment or even to recognize a possible 
misdiagnosis or stigma. 

A student dissatisfied with a determination by school officials may be further 
coerced bya consenting parent who tends to acceptthe expert advice of school author- 
ities regarding what is best for the child’s further academic progress. Realistically, 
the parent may be aware that the cost of a private program is prohibitive and that the 
school can offer something much better than what the parent could provide at home. 
Hence, there can be an implicit conflict between the parent's view and the child’s 
independent interest in his own schooling!” 

The inability of many well-intentioned parents to deal with service-providing 
institutions is borne out by experience. In the past, ghetto parents rarely contested 
school placement decisions. “[They] would feel themselves incapable of arguing the 


121 See, e.g., Wisconsin v. Yoder, 406 U.S. 205, 241 (1972) (Douglas, J., dissenting in part) (recognizing 
a child’s independent interest in his own schooling); Chandler y. South Bend School Dist., Civil 
No. 71-S-51 (N.D. Ind. 1971). 
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point, even if they were aware of it.”122 In Larry P., for instance, despite the over- 
whelming racial imbalance in classes for the educable retarded and the resulting 
presumption of culturally erroneous classification, fewer than 2 percent of parents 
in the 2 years prior to the hearing had refused consent to the placement. 123 

For school assignments of special or enduring educational significance to the 
child, the very least that is warranted is a full discussion between family and school 
authorities of the ramifications of the assignment. When a child is to be placed ina 
special class for the mentally retarded, the parents should be informed of the specific 
educational plan Proposed, the temporary or permanent alternatives that are 
available, !24 and of the fact that the classification will be noted in a permanent school 
record. The parent should also be told that the testing and evaluation may not be 
appropriate and may result in mislabeling the child.125 It should also be explained 
that the choice is entirely up to the family, that no action will be taken against them 
if they refuse placement, and that they may consult with independent authorities if 
they have any doubts about the school’s evaluation.126 

Obviously, the parent and independent consultant must have full access to the 
child’s school records, including teacher comments, guidance notes, and other 
informal data placed in the student's file.127 Periodic review of the child’s progress 
with the aim of his eventual reintegration into regular classes should also be required, 
and the parent should retain the right to withdraw consent and revoke the placement 
at any time for any reason.128 

Because of the anticipated difficulty in ensuring implementation of all these 
basic prerequisites to meaningful parental consent, it may be unwise to eliminate 
or ignore the right to adversary procedure. Perhaps it is preferable, after all, to leave 
these decisions to the “experts” so long as reviewability is facilitated by the existence 


122Schafer & Polk, Delinquency and the Schools, in PRESIDENT’s COMMISSION ON LAW ENFORCEMENT 
AND ADMINISTRATION OF JUSTICE, TASK Force REPORT: JUVENILE DELINQUENCY AND YOUTH CRIME 
app. M, at 222, 241 (1967). 

123Defendant’s Answers to Interrogatories No. 4, at 3, Larry P. y. Riles, 343 F. Supp. 1306 (N.D. Cal. 
1972), aff'd 502 F.2d 963 (1974). 

1% Mills, 348 F. Supp. at 880. 

135 See the section, “The Means of Classifying the Mentally Retarded,” supra. A federal district court 
recently invalidated parental consent for children’s participation in a drug abuser indentification 
test, finding lack of candor in the letter soliciting consent. The school omitted mention of possible 
negative consequences such as dissemination of test results to school personnel and possible mis- 
diagnosis of potential drug abusers; hence, the solicitation letter did not lead to “informed” consent. 
Merriken y. Cressman, 364 F. Supp. 913 (E.D. Pa. 1973). 

128 The decree in Mills, 348 F, Supp. at 880-81, requires that the parent or guardian be informed “that 
the child is eligible to receive at no charge, the services of a federally or locally funded diagnostic 
center for an independent medical, Psychological and educational evaluation. . .” and that the school 
authorities specify the name, address, and telephone of the appropriate independent evaluator. 

127d, at 881; see Johnson v. Board of Educ., 31 Misc. 2d 810, 220 N.Y.S.2d 362 (Sup. Ct. 1961); Van 
Allen McCleary, 27 Misc. 2d 81, 211 N.Y.S.2d 501 (Sup. Ct. 1961); Goslin & Bordier, Record-Keep- 
ing in Elementary and Secondary Schools in ON RECORD: FILES AND Dossiers IN AMERICAN LIFE 
29, 64-65 (S. Wheeler ed. 1969). 

128There is some indication, however, that courts may be unwilling to deprive school authorities of 
the ultimate decision. The court in Kivell v. Nemoitin, No. 143913 (Super. Ct. Fairfield County, 
Conn. July 18, 1972), although directing the Stamford Board of Education to furnish a child special 
education, added the following caveat: “this court will frown on any unilateral action by parents 
in sending their children to other facilities. If a program is timely filed by a local board of education 
and accepted and approved by the state board, then it is the duty of the parents to accept said 
re A refusal by the parents in such a situation will not entitle said child to any benefits from 
this court.” 
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of an adequate stenographic record anda decision based on this record. The specific 
procedures outlines in Mills and PARC, adhering to the Supreme Court’s pro- 
nouncement in Goldberg v. Kelly,}29 would at least stimulate significant parental 
participation in basic educational decisions affecting the child. At the very least, 
these procedures increase communication and minimize misunderstanding. At best, 
they have the salutory effect of reducing disastrous misclassifications. Despite the 
evident drawback that such safeguards might be somewhat cumbersome to school 
administrators, the poignant lesson of experience is that no less than complete due 
process safeguards are required to protect the rights of mentally retarded school 
children. 


Record Keeping and the School’s Responsibility 


The Problem of Dissemination 
The need for procedural safeguards is compounded by school records which chart 
the history of a student’s career and project the stigma of the label throughout 
his entire life. Amelioration of the injustices of the testing and classification process 
as proposed in this paper would also have salutory effects on the mentally retarded 
Person’s life chances after school. Computers further complicate the problem 
because of the qualitative changes in the nature and availability of information. The 
easier and more economical it is to store data, the more curiosities can be satisfied 
with less attention paid to the quality of the record. The computer has an air of 
infallibility. 

Ithas become commonplace to assert that computer-based information systems 
may prove to be as significant to the progress of mankind as the advent of movable 
type.150 It is already known that the machines can print out a 20-page dossier on 
every American from a single tape less than 5,000 feet long,!#! geometrically reduce 
the space needed for data storage,!*? dramatically cut the cost of data storage,!33 
and speed retrieval and analysis by almost astronomical amounts. For example, a 
community college near Detroit has inaugurated a three-hour preadmission test, 
the results of which are processed on an IBM 210/50 computer and related to a 
chart called a “cognitive style map.” This depicts characteristics and aptitudes of 
Prospective students and presumably guides the school administrators in their 
admissions process.134 A “Migrant Student Record Transfer Committee” now works 
through 137 teletypewriters, providing 7,000 schools with records on migrant 
workers’ children. In addition to the identities of the children, the records contain 


129397 U.S. 254 (1970). 

See, e.g., A. CLARKE, PROFILES OF THE FUTURE 212-27 (1962); H. Kaun & A. WEINER, THE YEAR 
2000, at 88-98, 348-49 (1967); A. WESTIN, PRIVACY AND FREEDOM 158-68 (1967). 

[31 See A. MILLER, THE ASSAULT ON PRIVACY 12 (1971). ` 

The makers of the Univac speculate that soon “the tax records of the nation may fit into one file 
cabinet.” Time, September 27, 1968, at 51. 4 i 

'S31t has been predicted that it will soon be cheaper to store a page of English text in a computer than 
to preserve it on paper. Fano, The Computer Utility and the Community, in COMPUTERS AND COM- 

„„ MUNICATIONS —Towarp A COMPUTER UTILITY 39, 44 (F. Gruenberger ed. 1968). 

‘Computer WorLb, June 21, 1972, at 7. 
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data about their inoculations, urgent conditions, health, special interests, abilities, 
and academic status. The purpose is a “benevolent” one: to enable children to 
transfer to schools throughout the United States with an acceptable transcript. 
However, chances of “pigeonholing” a large population of children is greatly 
enhanced when 7,000 schools have access to their files,!85 which by their special 
nature separate them by racial and economic criteria from peers. Experimental 
programs have been launched in California high schools to automate fully the 
compilation and recording of attendance files.136 

As the capacity of computers expands and school systems gain experience with 
automated data processing, most school will adopt some form of computerized 
record keeping. No doubt this will contribute to efficiency and perhaps even to 
imaginative use of records in improving education, but it also makes it imperative 
that special precautions be taken to ensure the accuracy of the data, to permit review 
of the material by the individual or the family, and to provide for the removal or 
correction of irrelevant or inaccurate data. Moreover, it dramatizes the need for 
clarity in laws relating to privacy and access to individual records.137 School officials 
must know the extent of their authority or liability for releasing information. 

State laws covering access to school records are in complete disarray. The 
majority of states have no statewide policy; determination of such matters is left 
to local school boards. And some school boards admit that they handle problems 
of access to students’ records on an individual basis without formal policies.!38 
In practice, formalized school policies regarding access to pupil records are almost 
nonexistent. On the basis of their survey of record-keeping practices in American 
elementary and secondary schools, Goslin and Bordier concluded that “[e]xpressed 
general policies vary greatly from district to district and... actual practices often 
deviate significantly, even from these broad guidelines.”139 They also found that 
schools frequently permit a variety of outside agencies and individuals access to 
pupils’ records, without obtaining parental permission.14° 

In light of existing practices, one cannot expect any meaningful confidentiality 
of this information. Instead, the student labeled “mentally retarded” can expect 
that his file will be open to potential employers, and he can expect these school 
records to damage seriously his employment opportunities. Any remedy against the 
potential employer is tenuous.!41 


1351d., June 14, 1972, at 12. 

136 /d., July 28, 1972, at 11. 

137 See, e.g., Project, Computerization of Government Files: What Impact on the Individual?, $ 15 
U.C.L.A. L. Rev. 1371 (1968); Pipe, Privacy: Establishing Restrictions on Government Inquiry, 
18 Am. U.L. Rev. 516 (1969). 

138 Goslin & Bordier, supra note 127. 

1397d. at 56. 

407d. at 57, 64. ; 

Title VII of the Civil Rights Act, 42 U.S.C. §§ 2000e et seq. (1970), prohibits racial discrimination 
by private employers, however, and has been construed to forbid reliance on arrest records in denying 
a position, on the theories that (1) given the presumption of innocence, a record of mere arrest has no 
significance and (2) based on a showing that blacks are more frequently arrested than whites, reliance 
on such records amounts to racial discrimination. See Gregory v. Litton Systems, Inc., 316 F. Supp. 
401 (C.D. Cal. 1970), aff'd, 472 F.2d 631 (9th Cir. 1972). 
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Legal Redress Against Government 
Redress against the state is appropriate for unreasonable action which restricts the 
mentally retarded citizen’s basic right to earn a livelihood.142 Although the potential 
employer may draw mistaken inferences from state records, it is the state which 
devises, maintains, and promulgates the stigmatizing innuendo.!43 In Watkins v. 
United States, it was noted that: 


Those who are identified by witnesses and thereby placed in the same glare of 
publicity are equally subject to public stigma, scorn and obloquy. . . . That this 
impact is partly the result of non-governmental activity by private persons cannot 
relieve the investigators of their responsibility for initiating the reaction.!44 


Again, this evokes traditional notions of due process. Where the stigmatization 
and the potential for harm were created without proper procedure and without 
assurance of the accuracy of the record,!45 as with arrest records,!48 or school dis- 
cipline in the absence of proper procedures,!4” the wrongfully labeled person may 
seek a court order of expungement of records maintained by the state. The judicial 
resolution would hinge upon whether any public good was accomplished by reten- 
tion or dissemination of the record.!48 Relief should not, however, be conditioned 
on a showing of actual or imminent injury to the petitioner, because he may be 
unable to ascertain whether the records actually caused a rejection of employment 
applications.149 

Another channel of legal rectification of injury lies in the law of defamation 
by the release of false information. According to William Prosser, defamation is 
a communication which “tends to injure ‘reputation’ in the popular sense; to diminish 
the esteem, respect, goodwill or confidence in which the plaintiff is held, or to excite 
adverse, derogatory or unpleasant feelings or opinions against him.”150 Certainly, 
release of inaccurate information labeling the student “mentally retarded” would 
not only embarrass and humiliate the individual, but also diminish his opportunity 
for employment and chances for acceptance in the community. 

The sweep of the defamation argument is limited by the doctrine that a person 
With a legal, social, or moral duty is privileged to make good faith communication 
of an (otherwise) derogatory nature to others who have a corresponding duty or 
interest in the information. Thus, in /verson v. Frandsen,'5! the court ruled that a 


142Cf. Sniadach y. Family Finance Corp., 395 U.S. 337 (1969); Willner v. Comm. on Character and 
Fitness, 373 U.S. 96 (1962). 

119 See NAACP v. Alabama 357 U.S. 449, 463 (1958). 

144354 U.S. 178, 197-98 (1957). 

5 Cf. Wisconsin v, Constantineau, 400 U.S. 433 (1971). 

46 Wheeler v. Goodman, 306 F. Supp. 58, 65-66 (W.D.N.C. 1969), vacated and remanded on other 
grounds, 401 U.S. 987 (1971); United States v. Kalish, 271 F. Supp. 968, 970 (D.P.R. 1967). 

'7Breen v. Kahl, 296 F. Supp. 702, 710 (W.D. Wis.), aff'd, 419 F.2d 1034 (7th Cir. 1969), cert. denied, 

ee U.S. 937 (1970). 

sap onited States v. Kalish, 271 F. Supp. 968, 970 (D.P.R. 1967). i 
In re Smith, 63 Misc. 2d 198, 310 N.Y.S.2d 617 (Fam. Ct. New York City, 1970). 

ae PROSSER, HANDBOOK OF THE Law oF Torts § 111, at 739 (4th ed. 1971). 

51237 F.2d 898 (10th Cir. 1956). 
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report filed by a psychologist with a child's school stating that the child was a “high- 
grade moron” was a professional report made by a public servant and that its contents 
were his best judgment of the situation. It is significant that the report went to school 
officials with an interest in, and responsibility to, the child. In Kenny v. Gurley, 52 
the court held the physician and dean of women at the girl’s school not liable for 
communicating to the girl's mother an incorrect diagnosis of venereal disease, 
particularly since malice was not proved. The court noted that the defendants had 
a duty to the student body, and when the school dismissed the girl, it was part of 
that duty to advise parents of the cause. In a similar case, Basket v. Crossfield, '®3 
a male student was charged with indecent exposure and the university authorities 
communicated this fact to the parents. The court held that this communication to 
the parents was within the authorities’ privilege. 

The classification and labeling process is somewhat different because of the 
invalidity of the testing devices used to measure students’ “intelligence.” It is highly 
probable that a diagnosis, evaluation, and any other information based on the test's 
results will be inaccurate. Nevertheless, it is doubtful under the present state of the 
law that the possible invalidity of the classification process is sufficient to impute 
to school officials “malicious intent” to publish false information or to hold them 
liable for transmittal of the stigmatizing information, Whether a prospective em- 
ployer has a sufficient “interest” to warrant the school’s invoking the doctrine of 
privileged communication is largely a matter of unsettled state law and reflects the 
need for statutory protection of the rights of individuals, including those classified 
as “mentally retarded.” Irrespective of the accuracy or validity of records, the stig- 
matized individual may invoke statutory protection for confidentiality or non- 
dissemination of personal records, 

In the absence of such statutory protection and regardless of the accuracy of 
the records, the individual may look to the relatively embryonic law of privacy as 
a further safeguard. For example, in Melvin v. Reid'®4 the plaintiff had for several 
years been a notorious prostitute, and had been tried, though acquitted, for murder. 
After her acquittal she decided to reform, gave up her occupation, became rehabili- 
tated, married, made friends, and took up a respectable position in society. Some 
eight years later the defendants published a movie which depicted true events in 
the plaintiff's earlier life as a prostitute. The film used the plaintiff's maiden name 
and was advertised as depicting her actual life-story. This action, of course, caused 
her great injury, and she brought suit for damages. The court held that a cause of 
action was stated and found a right of privacy inherent in Article 1, § 1 of the 
California Constitution, which protected the right of “pursuing and obtaining safety 
and happiness.” The court assumed that the events depicted in the movie were 
true, but spoke of privacy as the right “to be let alone.”!55 “The gravamen of the 
tort [of invasion of privacy] is ordinarily the unwarranted publication by the defend- 
ant of intimate details of the plaintiff's private life.”! The facts disclosed may be 
152208 Ala. 623, 95 So. 34 (1923). 

183190 Ky, 751, 228 S.W. 673 (1920). But see, e.g., Elder v. Anderson, 205 Cal. App. 2d 326, 23 Cal. 
Rptr. 48 (1972) (school district's responsibility for circular labeling plaintiff a “troublemaker”). 
11112 Cal. App. 285, 297 P. 91 (1931). 


155 Id. at 289. 
158 Coverstone v. Davies, 38 Cal. 2d 315, 323, 239 P.2d 876, 880, cert. denied, 344 U.S, 840 (1952). 
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true and need not be necessarily embarrassing or incriminating.'!5’ They must 
simply be private and not subject to disclosure due to an overriding interest which 
creates a privilege. 

Indeed, where it is the government which wrongfully discloses private facts, 
the right to privacy reaches constitutional dimensions.'®* So long as one has an 
expectation of privacy which society is prepared to recognize as reasonable, 15% any 
infringement by the government must be necessary! and accomplished by the least 
drastic means available to achieve the legitimate governmental purpose.'®! If one 
is protected against disclosure of his financial affairs! or the existence of a single 
criminal act in his past,'® surely similar safeguards should be afforded the individual 
against the release of stigmatizing school records. 

In Doe v. MeMillan,'® for example, the Supreme Court facilitated a right to 
privacy suit even against a congressional committee to restrain the publication of 
tests and disciplinary records of students in District of Columbia schools. And in a 
recent federal case, a program to detect potential drug abusers by means of a per- 
sonality test was deemed an invasion of privacy because of the intimate nature of 
questions asked and the subsequent availability of test results to school personnel! 
Resort to these remedies would not only safeguard citizens against unwarranted 
injury but should also lead school officials to reexamine their reasons for collecting 
and maintaining student records, and the basis for their release. It is of utmost 
concern that adequate rules and procedures be devised to ensure confidentiality 
of the information once it is inserted in the system. There must be written 
regulations promulgated in advance to govern access to records, providing for 
identification of persons authorized to use them, for informing the individual 
what use will be made of the data, for reviewing the accuracy of the data, and, 
most important, for obtaining consent prior to the release of any data to outside 
parties, 


CONCLUSION 


This discussion indicates that the law is discovering another oppressed minority, 
those citizens labeled as “mentally retarded.” The parameters of a mentally retard- 
ed citizen's civil rights are just now taking shape. The “injunctive” or “prohibitive” 


' Brex v. Smith, 104 N.J. Eq. 386, 146 A. 34 (Ct. Ch, 1929), 
SAT United States v. United States Dist. Court, 407 U.S. 297 (1972); Griswold v. Connecticut, 381 
5. 479 (1965). 
' Katz v. United States, 389 U.S, 347, 360-61 (1967) (Harlan, J., concurring); Nader v. General Motors, 
soo © N-Y.2d 560, 255 N.E.2d 765, 307 N.Y.S.2d 64 (1970). 
See Griswold v. Connecticut, 381 U.S. 479 (1965). 
ier see note 105, supra. ssi dice ani Ua 308. F25 520 
‘ompare Reisman v. 375 U.S. 440 (1964) States v. Harrington. 
(2d Cir, 1968) and Jo aaa te v. Wilson, 81 F.2d 847 (3d Cir. 1936), with City of Carmel-by-the-Sea 
v. Young, 2 Cal. 3d 259, 446 P.2d 225, 85 Cal. Rptr. 1 (1970) and Brex v. Smith, 104 NJ. Eq. 386, 
146 A. 34 (Ct. Ch. 1929). : 
1 See, e.g., Morrow v. District of Columbia, 417 F.2d 728 (D.C. Cir. 1969); Briscoe v. Reader's Digest, 
4 Cal. 3d 529, 483 P.2d 34, 93 Cal. Rptr. 866 (1971). 
wii U.S. 306 (1973). 
Merriken v. Cressman, 364 F. Supp. 913 (E.D. Pa. 1973). 
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realm of law acts as a restraint on zealous oversimplification of human differences 
and on the consequent deprivation of significant rights or privileges. Thus, the 
legal system provides a means to attack discriminatory or erroneous sorting tech- 
niques and procedures. The law attempts to preserve educational or employment 
opportunities which might be crippled or stifled by a mistaken categorization, a 
stigmatizing label, or the dissemination of potentially harmful information. Even- 
tually, the law probably will assume a role of affirmative support, as a vehicle to 
guarantee each person the chance to attain a life style and role consistent with his 
maximum potentiality. No less noble a goal will permit the law to remain normative 
of social relationships and morality to remain normative of law. 


Reaction Comment 
VIRGINIA DAVIS NORDIN 


THESE COMMENTS are intended to extend Sorgen’s excellent survey of authorities 
and recent legal activity in the area of labeling and classification of mentally 
retarded citizens. The focus will, however, be from a slightly different perspective. 

In re Gault! was based on the principle that the legal implications of social and 
educational policies (juvenile court procedures) would be judged by the actual 
effects of those policies, not by benevolent theories. The case has important teach- 
ings about due process and the right to individual consideration, which apply to 
labeling of individuals as mentally retarded.2 Following the Gault reasoning, it is 
important to make clear to the educational community that the special education 
system, including labeling and its consequences, will be evaluated by courts as it 
actually works and not according to the theory and writings which may motivate 
those involved.3 

An aspect of the suspect classification doctrine is the growing recognition of 
the need for more consideration of people as individuals as a matter of both 
legal and educational philosophy.4 Education for the mentally retarded is decidedly 
different from most other need areas in that there is an absence of voices (no 
sit-ins, no disruptions). Therefore, the state might well be forced to let voices 
develop which will advocate the rights of individuals who may be harmed by the 
usual processes of the educational system. 


1387 U.S. 1 (1967). p 

2See generally GAULT: WHAT NOW FOR THE JUVENILE COURT? (V. Nordin ed. 1968). For discussion 
of the application of Gault doctrines to labeling, see Nordin, Comment on “Labelling,” in CON- 
FRONTATION AND CHANGE: COMMUNITY PROBLEMS OF MENTAL RETARDATION AND DEVELOPMENTAL 
DısarıLrmies 99, 102-03 (J. Cohen ed. 1971). 

3See Clark, Why Gault: Juvenile Court Theory and Impact in Historical Perspective, in GAULT: 
WHAT Now For THE JUVENILE Court? 1, 6-12 (V. Nordin ed. 1968). 

4See In re Gault, 387 U.S. at 16 (1967); Cruickshank, Special Education, the Community and Con- 
stitutional Issues, in SPECIAL EDUCATION INSTRUMENT OF CHANGE IN EDUCATION FOR THE "70's, at 
3-10 (1971). 


Labeling and Classification 245 


Sorgen’s reference to the Sniadach® case, which requires the imposition of 
due process safeguards before garnishments of salaries are allowed, should be high- 
lighted. If the social-legal system can tolerate the time and energy required to hold 
full due process hearings in these circumstances, surely educational systems can 
provide due process hearings for children who are to be labeled mentally retarded, 
thus incurring a stigma that may present a lifelong problem. Measured and objec- 
tive description of the requirements surely answers the arguments that due process 
(or justice) is too slow or too expensive. The tragedies of labeling and classifica- 
tion are too severe to be justified by “administrative necessity,” which too often 
means merely administrative convenience. Also, from a purely pragmatic approach, 
it would seem better for educational systems to provide a full and fair hearing initially 
than to risk lawsuits later. Threat of a lawsuit for damages does hold a potential for 
forcing realistic individual standards on reluctant administrators and agencies and 
for safeguarding rights of individual students.6 The trend toward reliance on 
damage suits has a tremendous potential for redressing wrongs in this area. 

The Supreme Court's decision in Griggs v. Duke Power Co.,’ and especially 
its comment on testing, has implications for citizens labeled mentally retarded. 
Griggs holds that results of intelligence tests may not be used to deny someone a 
job, unless the tests relate to the skills and abilities required to do that job. This 
standard should have application to the legal validity of intelligence tests in 
schools. Sorgen reports that the majority of the mentally retarded population 
actually fall into the mildly retarded category, but the usual stereotype associated 
with any “retarded” person in this society is of a more limited individual with 
physical impairments. For most persons labeled mentally retarded during school 
years, intelligence tests actually are irrelevant to their life role, because most 
individuals classified as mentally retarded will, as adults, become indistinguishable 
from the general population. Are tests unnecessarily prejudicing school personnel, 
potential employers, and others? If so, the labeled individual's loss may be 
compensable. 

A danger inherent in litigation in this area is the imposition of inappro- 
priate educational standards by the courts.8 Hobson v. Hansen is an example of 
a court plunging valiantly, if somewhat awkwardly, into the education process.? 


5Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); see also Sorgen, note 142, supra. : 

8 See Nordin, Comment on “Labelling,” supra note 2, at 108; Ross, DeYoung & Cohen, Confrontation: 
Special Education Placement and the Law, 38 EXCEPTIONAL CHILDREN 5 (1971). 

7401 U.S. 424 (1971). P z 

8The issue of the use of sociological data is often discussed in connection with Brown v. Board of 
Educ., 347 U.S. 483 (1954). A relevant sampling of opinion is to be found in L. GARRISON & W. 
Hurst, THe LEGAL Process ch. 3 (C. Auerbach et al. rev. ed. 1961). See also Nordin, Comment on 
“Labelling,” supra note 2, at 99-100. This problem obviously transfers to the area of special education 
and should be avoided by informed change outside the courts. The courts should be a last Tesort. 
There are, indeed, a few cases in which the courts have exercised judicial restraint, but I believe 
these are exceptions. See Conley v. Lake Charles School Bd., 303 F. Supp. 394 (W.D. La. 1969), 
vacated and remanded sub nom. Gordon v. Jefferson Davis Parish School Bd., 446 F.2d 266 (Sth Cir. 
1971); Whittenberg v. Greenville County School Dist., 298 F. Supp. 784, 790 (D.S.C. 1969). But see 
Stell v. Savannah-Chatham Bd. of Educ., 333 F.2d 55 (5th Cir.), cert. denied, 379 U.S. 933 (1964). 

2269 F, Supp. at 401. For a detailed analysis and explication of this thesis see Whelan & Jackson, 
Labelling, in CONFRONTATION AND CHANGE: COMMUNITY PROBLEMS OF MENTAL RETARDATION AND 
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Educators must make a greater effort to inform themselves of the growing legal 
activity on labeling of mentally retarded children so they may clean their own 
houses before the courts do it, perhaps poorly, for them. 

The total mixture of the racial and mental retardation issues in Sorgen’s paper 
and elsewhere is a matter of concern. Since the illegality and social undesirability 
of racial discrimination is widely accepted, it is seductive to imply, if not assert, that 
the question of misclassification or labeling is always one of racial discrimination. 
It is not. As current cases indicate, part of the problem is racial discrimination, 
butavery real part of the problem applies to children of all races and cultures who are 
“mentally retarded” and require individual attention. It helps neither racial nor 
ethnic minorities nor “special” children to coalesce these groups completely, even 
though it might make the legal battle easier. This society must face the problems, and 
the rights, of those citizens who function at below-average levels of intelligence. The 
classification of such individuals may be just as erroneous as the misclassification of 
children from a different culture with a different language. It is important not to lose 
sight of the general problem by subsuming it in the problem of minority groups subject 
to educational discrimination. The key to better special education is more individual 
consideration and due process safeguards, expensive as these goals may be. 


Reaction Comment 


LOUIS A. BRANSFORD 


IT Is EVIDENT from the extensive litigation Sorgen cites that there is an intense 
interest in the implications of legal action to secure the rights of the mentally retarded 
citizen. What is not evident, although of particular interest, is the outcome of this 
litigation: How many classification cases have been decided by the courts? How many 
have been settled out of court? How many have been decided in favor of the defend- 
ant? What has been the “track record”? Whom do decisions affect? A report on 
special education and litigation published by the Institute for the Study of Mental 
Retardation and Related Disabilities states: 


Insummary, itisimportant tonote that only two cases have been decided in the courts, 
Hobson and Spangler. The others have been settled out of court or are still in the 
courts. As one looks at the cases in the Appendix, he may be surprised at the number 
of those which were settled out of court. Even though they can hold no legal prece- 
dent, these instances do show that school systems have felt the need to rectify the 
situation. 


'See Ross, Special Education Placement and the Law, A Review of Recent Cases (unpublished 
Papers, Univ. of Mich., Institute for the Study of Mental Retardation and Related Disabilities, 
1970). See also Lau v. Nichols, 414 U.S. 563 (1974). 


1L. Burello, H. DeYoung & D. Lang, Special Education and Litigation: Implications for Educational 

and Professional Practice (Institute for the Study of Mental Retardation and Related Disabilities, 
Univ. of Mich., 1972). Although these statistics are dated, it remains true that many court cases 
in this area are settled by compromise, with agreed modifications of school procedures. 
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It is unclear what changes have been caused in the public schools by the recent 
emphasis on testing, labeling, and placement. The number of segregated classes for 
the mildly retarded has been reduced significantly in the past several years. Resource 
rooms and integrated classroom programs for exceptional children have increased 
at a significant rate. Changes of this sort can be demonstrated by a simple count of 
school programs in existence and training programs of a noncategorical nature in 
the universities. Nevertheless, facts such as these may indicate simply a symptomatic 
reaction to the social climate or a response to litigation, rather than a sincere concern 
for the mentally retarded. 

Sorgen mentions the need for training programs that would teach minority group 
individuals to administer and interpret intelligence tests, thus minimizing the prob- 
lems of testing, labeling, and placement. However, labeling and placement tests that 
have been found to have questionable validity for minorities will not assume greater 
validity if administered bya minority group individual. The tests will not have changed 
substantially, and regardless of the competence of the minority group individual in 
administering the test, test results must be questioned if the test itself is inadequate. 

From all indications, training programs for school psychologists, counselors, 
and psychometrists have not been effective in the past, and there is very little evidence 
that substantial changes have or will take place in the future. Minority group indi- 
viduals receiving training would essentially perpetuate the questionable practices 
that Anglo psychometrists have practiced in the past. In fact, the involvement of 
minority individuals could be even more devastating since minority group youngsters 
might overidentify with the examiner and be more accepting of test results. Studies 
have shown that Mexican-American teachers have the same prejudices as do Anglo 
teachers toward Mexican-American children in their classrooms and, in fact, deal 
even more harshly with them.2 The biases of the American culture are learned by 
most people who are exposed to them, including professionals from minority groups. 
Evenfor the professional froma minority group with rapport, identification, and good 
training, the test results are questionable if the testing instrument is questionable. 
A recent report of the United States Commission on Civil Rights speaks to the issue 
of identification: 


Inlightof these findings, it is not surprising to have also found that Mexican American 
children participate less in class than do Anglos; they speak less frequently both in 
response to the teacher and on their own initiative.? 


Itis also interesting to note that: 


Mexican American teachers praise Anglo pupils considerably more than their Anglo 
colleagues. This results in a larger disparity in praise or encouragement from the 
Mexican American teachers in favor of Anglo students.4 


2U.S. COMMISSION on CIVIL RIGHTS, TEACHERS AND STUDENTS REPORT V: MEXICAN-AMERICAN EDUCA- 
TION STUDY 21-28 (March 1973). 

31d. at 43. 

4d. at 27. 
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A moratorium on testing has once again been suggested. In my opinion, this 
answeris not acceptable since it only postpones the inevitable. In one way or another, 
the educational system eventually will identify and place certain youngsters in 
programs outside the mainstream. In the meantime, the youngster with learning 
problems falls further behind. The further behind the youngster falls, the more 
difficult it is to overcome the disparity. 

Sorgen refers to three approaches that have been suggested by others to minimize 
classroom inequities. He mentions racial ratios as the speediest solution to the place- 
ment problem. The primary advantage of racial ratios it that is places the burden of 
proof on the state to show that, when the ratios are significantly different between 
regular and special education classes, the agency must varify that appropriate 
criteria were used. Although such an approach may bring about parity, it does not 
solve the problem, because random placement based on a census ratio cannot 
guarantee that the youngsters not included in this racial ratio will be provided with 
educational programing designed to meet their needs. 

Test translation has also been suggested. Supposedly, a test administered in the 
“mother tongue” would be less discriminatory to a youngster who speaks a foreign 
language in the home. This has been the rationale for programs in several states 
requiring that youngsters who speak a language other than English be tested in their 
primary language. The assumption that the translated tests are valid raises several 
concerns. The elementary difficulty of construction of translated tests is illustrated 
by the existence of many dialects of Spanish. However, the major problem with the 
use of translations is the assumption that the youngster is able to use his primary lan- 
guage in a formal, structured setting. Although the language used in a child’s home 
may be of a different dialect from that used orally in the school by the examiner and 
different from that used on the test, the formal use of the language may be nonexistent 
for the child. For instance, the only formal language training that the majority of 
American Spanish-speaking youngsters have is in English. The assumption that 
Spanish-speaking youngsters have a formal command of Spanish is creating serious 
problems in many of the bilingual programs that have been developed. 

A third proposalis the use of teachers’ recommendations as a basis for placement. 
The suggestion is sound, but only if such recommendations are not used in isolation. 
To use only teachers as sorting agents is objectionable because many teachers are 
biased against certain groups or classes of students and are more likely to view them 
negatively. It is also likely that a primary criterion that teachers will use in sorting a 
child out of a class is overt aggression. Aggression is not a good indicator of mental 
retardation, and, in fact, may be a sign that the child is unwilling to adapt to a very 
Oppressive system. Thus, the child with a discipline problem may be the first referral 
to a special class for the mentally retarded whereas an introverted child with more 
serious learning problems might remain in the regular classroom. 

The most palatable recommendation refers to differential norms. Sorgen men- 
tions specifically those adaptive behavior scales which use criteria other than a 
standard score as a basis for placement. Jane Mercer's “Multi-Ethnic Pluralistic 
Diagnosis” serves as an example of criteria-referenced assessment techniques in 
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lieu of traditional standardized procedures.5 For example, as Sorgen states, a young- 
ster with an IQ below 75 from a low socioeconomic minority setting would also have 
to score in the bottom 3 percent of his sociocultural group before a final placement 
could be made within the special education program. The assumption is that some 
other problem, such as language or cultural differences, was responsible for his low 
score on the test. This approach helps to isolate those youngsters in greatest need of 
special education programs, but does not ensure that all youngsters who score at a 
higher level in the adaptive behavior scale will receive an adequate educational 
program. There is a high risk that they will not, since the school system is designed 
primarily to meet the needs of the relatively small, well-motivated, educationally 
oriented group. 

Sorgen also suggests that educational alternatives be developed and provided 
for youngsters unable to function within existing educational programs. But 
even this proposed alternative program does not provide youngsters with the skills 
required to cope with a system that, to date, has not provided suitable alternatives. 
As with many other programs designed for minorities, his suggested alternative 
might become a protective womb for youngsters which, in essence, postpones 
their inevitable entrance into a larger system where they will be required to cope with 
the unrestrained demands of society. Alternative programs in isolation are not fair 
to minority groups forced into them. 

In discussing the legal aspects of labeling and classifying, the author suggested a 
number of legal issues that parents may be able to raise when their youngster has been 
inappropriately placed in a special class. I support such efforts, but believe that 
Stronger test cases will be necessary in order to delineate more clearly the legal 
rightsof the retarded in society today. The litigation to date has not proven sufficiently 
effective in bringing about the needed changes in the educational programs so that 
they do, in fact, meet the needs of a diverse student population and of individual 
students. 

Legal efforts thus far have been minimally effective because of the focus on 
details or on specific cases. With the Pennsylvania case® as a possible exception, it 
is difficult to interpret at a policy level much of the discussion in this area. Concen- 
trating on specific suits and case details can lead to reactions focusing on details, 
rather than concepts or systems than can provide information to guide policy deci- 
Sions or resource allocations. If the focus is only on individual cases, it may be 
expected that the process will have to be repeated next year when the younger 
brothers and sisters enter school. Labeling and classification problems are mani- 
festations and reactions to symptoms, and the need is to improve services, not react 
to symptoms, 

Today, educational systems have become much more sophisticated, particularly 
in dealing with aggrieved parents. The threats, pressures, and intimidations that 
brought about changes five years ago have minimal impact today. Perhaps it is a case 


5J. Mercer, Pluralistic Diagnosis in the Evaluation of Black and Chicano Children: A Procedure for 
Taking Socio-Cultural Variables into Account in Clinical Assessment (September 1971). 
Pennsylvania Ass'n for Retarded Children v. Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971). 
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of “overkill.” Itis evident that changes within the rigid educational structure are awk- 
ward andslow, often reflecting a reaction rather than a commitment. One statement 
might sum up the changes in programs for minorities: Five years ago we were raped 
in an educational sense. Today we are being seduced—seduced by special education 
programs and seduced by pseudolegal efforts. The outcome, however, is the same. 


CHAPTER 9 


The Right to an 
Appropriate Free 
Public Education 


Editorial Introduction 


Herr’s paper details the early development of the right of 
mentally retarded and other handicapped children to receive an appro- 
priate publicly supported education. He articulates the factual premises 
and legal considerations that led federal courts, first in Pennsylvania 
and then in the District of Columbia, to require that appropriate educa- 
tional programs be provided to all those who had traditionally been 
excluded from the school system as “uneducable.” Herr also deals with 
the topic of due process procedures in the classification of children (an 
issue also discussed in Chapters 8 and 15 of this volume). 

Herr reports that suits to enforce the right to education for men- 
tally retarded children have been filed in at least 22 additional states 
and that several additional courts have followed the precedents estab- 
lished in the Pennsylvania and District of Columbia cases. Other courts 
have declined to rule in suits where state legislatures had recently 
enacted statutes designed to achieve the same goal. 

Herr points out that the opinion of the United States Supreme Court 
in San Antonio School District v. Rodriguez explicitly notes that it does 
not reach the issue of total denial of educational services. Herr demon- 
strates the reasons why one should expect the Supreme Court to uphold 
the right to education for mentally retarded children and notes that one 
court has already articulated the factors that distinguish Rodriguez 
from this. 

Herr closes by calling for federal legislative action to provide pro- 
tection of the constitutional rights involved in the cases reviewed in 
his paper. 
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Bates voices general agreement with Herr’s position and calls on 
professional educators to take strong action to provide appropriate 
education for all children. He notes that education is the job of educa- 
tors, not lawyers, and calls for effective education to avoid the danger 
of legal overreaction to grossly deficient conditions. 

Lippman places the legal battle for the rights of mentally retarded 
citizens in a broader historical and political context. Historically, he 
writes, parent organizations have had a major impact by bringing deficien- 
cies to light and by developing model programs to demonstrate that 
education for mentally retarded children is not an unrealistic demand. 
He views their present and future role as one of securing and monitoring 
services, rather than providing them directly. Politically, Lippman notes 
that litigation is but one of several tools available to secure the rights of 
mentally retarded citizens. He calls for careful judgments about 
whether litigation, legislation, or administrative action is the most ap- 
propriate vehicle to use in any given case. 


PRINCIPAL PAPER 


STANLEY HERR 


THE CHILDREN WHO WAIT 


Across this country, many children are still without educational services from the 
public system. Countless numbers of American children are excluded from the very 
schooling which 48 states deem so important as to make compulsory for 10 years of 
every child’s life.1 Some of the excluded are classified (correctly or incorrectly) as 
mentally retarded, mentally ill, neurologically impaired, or learning disabled.? 


Mar. 27, 1972, at 1. 

?Educational classification can drastically affect the life chances of a child. Both special educators 
and legal practitioners now recognize that classifications which result in special education place- 
ment impose a stigma and tend to isolate the child from his “normal” peers. See Garrison & 
Hammill, Who are the Retarded, 38 EXCEPTIONAL CHILDREN 13 (1971); Goldberg, Human Rights 
of the Mentally Retarded in the School System, 9 MENTAL RETARDATION 3 (1971); Mercer, The 
Use and Misuse of Labelling Human Beings: The Ethics of Testing (unpublished essay presented 


The Right to an Appropriate Free Public Education _ 253 


Others are labeled “disciplinary problems” and are excluded through summary sus- 
pension proceedings or school-encouraged nonattendance.’ All too often such 
exclusions are the result of informal and extra-legal processes. These practices belie 
the assumption that this society is one in which universal education is an accom- 
plished fact and, more significant, offend basic constitutional principles of due pro- 
cess and equal protection. For the nearly 1 million handicapped children either 
excluded from public education or otherwise denied a free and suitable education, 
recent federal court decisions are requiring an end to such practices.4 

Who are the children excluded from school? They are the “slow” “Garys,” 
suspected of being mentally retarded, who are indefinitely suspended for alleged 
disciplinary infractions and whose parents are told to wait for a call from the prin- 
cipal when “our school has a small class for your child.” They are the emotionally 
troubled “Derricks” who are shunted from one custodial institution to another 
while the public school system refuses to create special educational programs to 
serve them. And they are the “Janes” who are so profoundly handicapped that 
public schools deny them admission to suitable learning programs (or to any pro- 
gram), leaving parents with the cruel dilemma of either institutionalizing their child 
and thereby, as in “Jane’s” case, exposing them to injuries due to lack of adequate 


SPECIAL CHILD (1971); PRESIDENT’s COMM. ON MENTAL RETARDATION, THE SIX-HOUR RETARDED 
Cut (1969); HARVARD CENTER FOR LAW AND EDUCATION, CLASSIFICATION MATERIALS (1972); 
Hall, The Politics of Special Education, INEQUALITY IN EDUCATION 17 (March 1970); MENTAL 
HeaLTH Law Project, BASIC RIGHTS OF THE MENTALLY HANDICAPPED 52 (1973). 

3Mills v. Board of Educ., 348 F. Supp. 866, 869 (D.D.C. 1972) [hereinafter cited as Mills]. 

‘Ud.; Pennsylvania Ass’n for Retarded Children v. Pennsylvania, 343 F. Supp. 279, 334 F. Supp. 
1257 (E.D. Pa. 1971) [hereinafter cited as PARC]; Lebanks v. Spears, 60 F.R.D. 135 (E.D. La. 
1973); In re H.G., A Child, Civil No. 8930 (N.D. S. Ct., April 30, 1974); Maryland Ass'n for 
Retarded Children et al. v. Maryland, Equity No. 100/182/77676 (Cir. Ct. Baltimore Cty., April 9, 
1974), 

5Derrick is the fictitious name of a real child. What happened to him in his unhappy search for 
an education is a terrible indictment of the so-called child welfare “system.” 

Summarily suspended in the third grade, Derrick was to spend several years floating through 
Washington institutions before a federal judge compelled the school authorities to resume their 
educational responsibilities to him. By then he was 13 years old. 3 

At the time of his expulsion, there had been great upheaval in Derrick’s life. 
had tecently died, he had problems with his siblings, and he was said to be “acting up” 
One day he was told by his classroom teacher to get out and not come back anymore. Derrick’s 
mother was to receive neither notice nor a hearing nor even the reasons for her son’s dismissal. 

Derrick’s mother was left with an eight-year-old child to take care of and educate, As a 
working mother earning $4,000 to $5,000, what was she to do? } 

Eventually she went to the welfare department hoping to find a tuition grant for psychiatric- 
oriented schooling. The welfare department accepted Derrick as a ward, representing to his 
mother that the result would be therapeutic treatment, training, and an educational experience 
for Derrick. 

Instead, Derrick was placed in Junior Village, a massive custodial “warehouse” for the 
District’s dependent children. Four days after his arrival there, Derrick was sexually assaulted by 
other boys and ran home. When a ward runs away from a public institution, upon recapture, he 
can be transferred to a security facility. Thus, for nearly three months Derrick found himself 
behind the prisonlike bars and barbed wire fences of Oak Hill. Again, there was no educational 
program available to him. Although the very justification for declaring him a ward was his need 
for education, the outcome of this strategy was only a barren custodial care. ; : 

Before his plight was aired in Washington's daily newspapers and a congressional committee 
hearing, Derrick had made a most demoralizing odyssey: through three juvenile correctional 
institutions, St. Elizabeth’s mental hospital, D.C. General Hospital, and Junior Village. ys 

Having become a part of the Mills class action, Derrick became entitled to a tuition grant 
to a treatment-oriented facility with an educational component. He was so placed and, according 
to his mother, for the first time he is reading at grade level. 


s father 
n school. 
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Supervision, or bearing the burdens of 24-hour-a-day, 7-day-a-week care. When 
such parents are unaided by community agencies or when they lack funds for 
Private care, the state imposes upon both child and parent a virtual house arrest.6 
Often, the only “option” left to these parents is commitment of their child toa 
publicinstitution. Yet,intoo many of these institutions — sorely overcrowded, under- 
funded and understaffed, improperly managed — living conditions are barely suitable 
for physical survival, let alone habilitation and education.7 

The plight of these children is, in the words of one federal judge, a “human 
tragedy, unbelievable as it is in. .. the richest country on earth.”8 Most sadly, it is a 
tragedy which, given the necessary commitments by this country’s educational 
bureaucracy, could be avoided. In May 1971, the United States commissioner of 


anything less than [the] full and equal educational Opportunity they need to reach 
their maximum potential and attain rewarding, satisfying lives, 10 


Yet, at almost the same time that the commissioner was attempting to set in motion 
reforms for future generations of schoolchildren, researchers supported by the 
Department of Health, Education, and Welfare were calling attention to the wide- 


youngsters. Such activity by the educational system serves as a denial of civil rights 
as massive as the separate school systems maintained by law in prior years.” U 


®The harms of educational exclusion to the retarded child and his parents are incalculable. 
Dr. Elizabeth Boggs, chairman of the National Advisory Council in Development Disabilities, 
noted that: 


Each and all of the arguments for universal public education apply with even more inten 
to exceptional children, deviant children, children whose needs are less well understood by 
parents or more difficult to meet than those of the normal child, whose risks of ae 
dependency are greater, whose ability to profit from unstructured experiences is inapi te 
whose rejection by thoughtless peers is more frequent, whose self-image is more vulnerable. 
Yet it is these difficult children who are most frequently either misplaced in school or thrown 
back on their parents, who then are faced with a total responsibility beyond their bearing. 
To the child's initial handicap, which may have been beyond our human power to prevent, a 
then added two man-made injuries—the deprivation for the child of the benefits of any societal 
education and the burden to the parent which is greatly aggravated in the social, economic, 
and emotional senses. Mills affidavit, (para. 9), 


7New York State Ass'n for Retarded Children v. Rockefeller, 357 F. Supp. 752, 756 (E.D.N.Y. AA 

8Hobson v. Hansen, Ruling on Motion to Intervene, at 3 (unpublished opinion), Civil No. 82-66 
(D.D.C. July 23, 1971) (Wright, J.). 

2117 Conc. Rec. 6749 (1971). 

10d, 


I REGAL, ELLIOT, GROSSMAN & Morse, supra note 1, at 15. 
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EQUAL ACCESS TO EDUCATION: 
RECENT DECISIONS 


Pennsylvania Association for Retarded Children y. Pennsylvania (cited as PARC)!2 
was the first case to recognize the particular learning needs of the mentally retarded. 
On May 5, 1972, a three-judge federal district court permanently enjoined Pennsyl- 
vania officials from denying or postponing a free public program of education and 
training to any of the state’s mentally retarded children.!3 In approving a consent 
agreement and stipulation as fair and reasonable to all members of both the plaintiff 
and defendant classes, the court acknowledged that every retarded child is capa- 
ble of deriving benefit from education.!4 

The plaintiffs in PARC originally filed this civil rights class action as a challenge 
to a statutory scheme under which retarded children were being excluded from 
public schooling as persons deemed “uneducable” or “unable to profit” from further 
public school attendance.'5 The statutes also allowed denial of education to per- 
sons who had not attained a mental age of 5 years or were outside the compulsory 
school age of 8-17.'° These issues would be resolved, however, by a judicially ap- 
proved consent agreement of the parties. Following hearings at which some of the 
nation’s most eminent experts in the field of mental retardation testified in support 
of the plaintiffs, the parties expressed their desire to settle the remaining disputed 
matters amicably. As the court was to note subsequently, Pennsylvania’s willingness 
to negotiate essentially reflected “an intelligent response to overwhelming evi- 
dence against their position.”!7 

The agreements reached were legal milestones in several respects. Since 
Pennsylvania explicitly acknowledged its responsibility to provide a free public 
program of education for all of its children, it agreed to place each mentally re- 
tarded child in a “free, public program of education and training appropriate to the 
child's capacity.”!8 Accordingly, the state’s attorney general would issue opinions 
80 as effectively to foreclose use of the challenged statutes as exclusionary devices.!9 
The agreement also required changes in the administration of two other statutes 
affecting the education of the retarded. The state would refrain from denying pre- 


12343 F. Supp. 279 (E.D. Pa. 1972). 

131d, at 302. 

“Without exception, expert opinion indicates that: 
[A] mentally retarded persons are capable of benefiting from a program of education and 
training; [the vast majority] are capable of achieving self-sufficiency and the remaining few, with 
such education and training are capable of achieving some degree of self-care; that the earlier 
such education and training begins, the more thoroughly and the more efficiently a mentally 
retarded person will benefit from it and, whether begun early or not, that a mentally retarded 
person can benefit at any point in his life and development from a program of education. (Zd. 
at 296; footnotes omitted.) 

ISPA, STAT. ANN. tit. 24, §§ 13-1375, 13-1330 (1962). 

16d, §§ 13-1304, 13-1326 (1962). 

17343 F, Supp. at 291. 

18334 F, Supp. 1257, 1260 (E.D. Pa. 1971). 

19343 F, Supp. at 285-86. 
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school educational opportunities to plaintiffs whenever they provided a preschool 
program to nonretarded children;20 furthermore, plaintiffs would become eligible 
for tuition grant assistance for Private school attendance on the same basis as other 
enumerated disability groups.2! 

After a process of identification, evaluation, and placement, an educational 
program would be provided to each plaintiff child by no later than September 1, 
1972. Moreover, in accordance with the stipulation, no mentally retarded child (or 
child thought to be mentally retarded) would be assigned or reassigned to either a 
regular or special educational placement without notice and an Opportunity for 
a due process hearing before a special hearing officer.22 To review and approve the 
defendants’ implementation plan, the court appointed two distinguished mental 
retardation specialists, one a social scientist and the other an attorney, to serve as 
special masters. 

A consent agreement which binds the members of a class must secure express 
judicial approval. Hearings on such settlements require notice to the class of the 
proposed terms of the agreement.23 Theoretically, the scope of such hearings is 
limited to an inquiry into the fairness of the settlement. Rarely are broad legal issues 
raised in such proceedings. PARC, however, proved to be an exception to this 
general pattern. 

Opposing the agreements were several of the state’s intermediate school dis- 
tricts, members of the defendant class. Initially, their objections focussed on the 
practicality of certain hearing provisions contained in the stipulations. After inten- 
sive negotiations and minor modifications, all but one intermediate district with- 
drew their objections. It was this dissenting defendant who pressed an attack, ulti- 
mately unsuccessful, on the court’s jurisdiction to hear PARC 

In upholding its jurisdiction, the court determined that a colorable constitu- 
tional claim under both the due process and equal protection clauses had been estab- 
lished. With respect to plaintiffs’ due process contention, the court relied heavily 
upon the stigma which results from misplacement or exclusion. In reviewing the 
expert testimony and empirical studies, the panel recognized the stigma which 
society “unfortunately” attaches to the label of mental retardation.”4 The court 
applied the reasoning of the Supreme Court’s decision in Wisconsin y. Constan- 
tineau®> to the labeling of children: if “posting” an adult as a habitual drunkard 
required a prior hearing, branding a child retarded demanded no lesser safeguards. 

Turning to the equal protection issue, the court, referring to Brown v. Board 


20334 F. Supp. at 1262. N 

21Under the terms of the consent agreement, the attorney general was required to issue an opinion 
construing the term “brain damage” as applied in Pa. STAT. ANN. tit. 24, § 13-1376 (1962) to 
include all mentally retarded children for purposes of rendering these children eligible for publicly 
supported tuition and maintenance grants to private schools. 

22As an appointee of the state secretary of education, the special hearing officer is intended to 
be independent of the local school district. 

23 See FED. R. Ciy. P. 23(e). 

24343 F. Supp. at 293. 

25400 U.S. 433 (1971). A Wisconsin statute requiring the posting of the names of alleged problem 
drinkers in retail liquor establishments was deemed by the Supreme Court to impose a stigma 
serious enough to compel due process, including prior notice and an opportunity for a hearing. 
See PARC, 343 F. Supp. at 298. 
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of Education,?6 addressed the question of whether the commonwealth, in denying 
public education to some while providing it to others, could ground its exclusionary 
practices on some “rational basis.”?7 It concluded that the evidence raised serious 
doubts as to the existence of any rational basis for such exclusions. 

Mills v. Board of Education of the District of Columbia” unequivocally settled 
these constitutional questions. Finding the members of the plaintiff class to be en- 
titled to a specialized education under the equal protection and due process clauses 
of the United States Constitution, Mills resolved any prior judicial uncertainties in 
favor of the exceptional child. Without limitation as to any particular disability, the 
Mills court extended the logic of PARC to all children and, furthermore, clearly 
based its decision upon constitutional grounds. 

Nearly two years of legal work went into the planning and execution of the 
Mills litigation. Extensive fact finding, legal research, and resort to administrative 
and other judicial forums consumed nearly half that time?’ Finally, on September 
24, 1971, seven school-excluded children, their parents, Congressman Ronald V. 
Dellums, a local clergyman, and the District of Columbia Family Welfare Rights 
Organization, acting as next friends to institutionalized plaintiff children?” filed the 
class action suit. The named plaintiffs were children who, after being labeled emo- 
tionally disturbed, mentally retarded, behavioral problems, hyperactive, or other- 
wise impaired, were excluded entirely from educational programs. Each was black,” 
poor, and without financial means to obtain private instruction. The periods of 
exclusion ranged from two months to five years. The class they represented included 
all District of Columbia residents of school age who had been or might be excluded 
from a public school education or otherwise deprived of access to publicly supported 
education. Plaintiffs sought to require the District of Columbia, the board of educa- 
tion, and the social services administration and its public residential institutions to 
end their practices of denying handicapped and “disciplinary problem” (and any 
other) children the opportunity for publicly supported education. 

Governmental omissions provided the gravamen of the Mills complaint. Over 
4 number of years, the District of Columbia government had continued to ignore 
the alarming disparity between the number of handicapped children residing in the 
District and the number of such children having benefit of programs of specialized 
education.32 Steps to narrow this disparity had proven either insufficient or mis- 


28347 U.S. 483 (1954). 

27343 F, Supp. at 297. 

28348 F, Supp. 866 (D.D.C. 1972). 

21d, at 870, 

These individuals and the District of Columbia Welfare Rights Crganization filed as next friends 
for children who had been committed to the care of the District of Columbia as dependent 
wards. Similar suits have been maintained by nonrelated next friends to ensure that parentless 

x children are properly represented. 

> The class, however, was not defined by either race or poverty. 

PTASK FORCE ON SPECIAL EDUCATION, REPORT OF THE SUPERINTENDENTS’ TASK FORCE ON SPECIAL 
EDUCATION, at i (D.C. Public Schools 1971): ý y 

In the city of Washington, the acknowledgement of the right of the handicapped child to 
public education has been honored more in the breech (sic) than by observance. The obscene 
nightmare of repetition from year to year continues for the parents of these children who 
must compete for placement and funds or accept the exclusion of their child from the 
Opportunity to develop his human potential. 
See also Mills file, affidavits of Robert L. Bostick, Rosalie Idarola, Bobbie McMahan, and Joy 
Chance relating to inadequacies in the District’s diagnostic and placement processes. 
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directed. By the fall of 1971, there existed a waiting list of over 1,500 children identi- 
fied as requiring specialized education. An even larger number of children remained 
“unknown” to the school system—children staying at home, living within public 
institutions, or attending wholly inappropriate classes.33 

Nonetheless, for several reasons, the school system continued to overlook the 
gravity of the exclusion problem. The use of disciplinary suspensions to terminate 
the public schooling of mentally retarded and emotionally disturbed children was 
one such reason. Requesting parents to keep their children at home “until small 
classes” could be provided was another. As a result of such informal or illegal exclu- 
sionary devices, the system, as of October 1971, with 1,500 children on waiting lists 
and hundreds more at home, could not even identify those who had been so excluded 
or “excused.” Moreover, it had ignored a statute requiring —for over four decades— 
an annual census of the school-age population 34 The genesis of the case, as the court 
pointed out, could be found in the failure of the District of Columbia to provide 
publicly supported education and training to plaintiffs and other exceptional children 
and in the excluding, suspending, expelling, reassigning, and transferring of excep- 
tional children from regular public school classes without affording them due 
process of law.35 

Counsel for the school system and other defendants initially contended that 
the obligation to provide educational Opportunities was moral, in nature, as applied 
to the plaintiffs.** Through investigation and discovery procedures, facts were un- 
covered which plainly established the legal and constitutional obligations of the 
defendants. For example, school system records showed that educational opportuni- 
ties were being provided to other handicapped and “normal” children 37 Additionally, 
board regulations and policy guidelines required that they be offered to all children 38 
However, District of Columbia reports to the United States Department of Health, 
Education, and Welfare and appropriations requests to Congress showed that de- 
fendants had failed to supply plaintiffs with publicly supported education programs?9 
Major responsibility for this failure rested with the District of Columbia Board of 
Education and its school administration. To the board, Congress had entrusted the 
responsibility of administering a system of publicly supported education for all the 
children of Washington. And to the board, notto social welfare or recreation agencies, 
exceptional children—the children of Mills—were entitled to turn for their education. 
Neither transfer to the makeshift programs of other public agencies, nor imposition 


33The school system's failure to conduct a statutorily required school census or to even screen its 
enrolled population for handicapping conditions made it impossible to estimate accurately the 
numbers of children in such circumstances. 

34“The precise number of [exceptional] children cannot be stated because the District has con- 
tinuously failed to comply with [D.C. Code] Section 31-208 which requires a school census of 
all children aged 3 to 18 in the District to be taken.” Mills, 348 F. Supp. at 868. 

35 Id. 

38Defendants also contended by way of defense that financial constraints made it “impossible” to 
afford plaintiffs their requested relief. The Mills court, however, stated that it was “not persuaded 
by that contention.” 348 F. Supp. at 875. 

8? See Task FORCE on SPECIAL EDUCATION, supra note 32. 

8 See, e.g., Mills, 348 F. Supp. at 873-74, 

39Jd. at 868-69. 
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of educational costs on the financial resources of charities or parents, would properly 
discharge such a duty. 
In the plaintiff's view, each day’s delay on the part of the board of education in 
meeting its obligations constituted a further and irreparable injury to the consti- 
tutional rights of the plaintiff children.40 Accordingly, a three-point request for 
preliminary injunctive relief had been filed with the plaintiffs’ complaint. In this 
motion, plaintiffs requested that the named children be promptly admitted to suit- 
able programs of public education. Furthermore, their motion asked that their 
counsel be provided with lists of all other children who remained excluded and that 
defendants initiate efforts to identify remaining “unknown” excluded children, The 
very day on which hearings were scheduled on plaintiffs’ motion, defendants acceded 
to the requested relief. 
On the basis of admissions of fact and affidavits from experts and concerned 
citizens, plaintiffs moved directly for summary judgment. The parents of named 
plaintiffs had submitted affidavits describing their child’s educational deficits, 
manner of exclusion, and present status. Educational experts prepared affidavits, 
based on evaluations of these children, diagnosing their educational needs and 
attesting to their ability to benefit from suitable instructional programs. For insti- 
tutionalized plaintiffs who were wards of the District of Columbia, the affidavits 
of social workers and the childrens’ next friends described the conditions of their 
confinement. Spokesmen for local parents’ association for exceptional children 
provided yet another type of affidavit detailing organizational efforts to obtain 
educational services for the exceptional child and the disheartening pattern of 
governmental evasion and unresponsiveness encountered. Last, the affidavits 
of nationally recognized authorities on the education of handicapped children 
underscored both the urgency and the feasibility of providing structured educa- 
tional opportunities to all such children, setting forth the harms—social, educational, 
and economic—of denying such opportunities.4! On March 24, 1972, after reviewing 
the affidavits and other exhibits and memoranda submitted, and after hearing 
lengthy oral argument, Judge Joseph C. Waddy granted summary judgment for 
the plaintiffs, 
In its subsequently entered memorandum opinion, judgment, and decree, the 
Court vindicated each of the plaintiffs’ basic claims. Plaintiffs had contended, in 
view of the equal protection clause, that they, no less than other children, were 
entitled to a publicly supported education. Plaintiffs had argued that if disparities 
in the educational resources provided to poor children within a school district had 
been judged constitutionally impermissible, then the total exclusion of plaintiff 
Mills file, Memorandum in Support of Complaint, at 41, “Constitutional rights are rights in the 
here and now; deprivation generally requires immediate redress.” Citing, inter alia, Watson v, 
City of Memphis, 373 U.S. 526, 532-33 (1963), Green v. County School Bd., 391 U.S. 430, 439 
(1968). This memorandum from the Mills case can also be found at 2 PRACTISING LAW INSTITUTE, 
LEGAL RIGHTS OF THE MENTALLY RETARDED 897 (B. Ennis & P. Friedman eds. 1973). - 

“Mills file. The affidavits of Drs. Gunnar Dybwad, I. Ignacy Goldberg, Herbert Goldstein, James 


Ww. Prouty, Sue Tenorio, Nona Flynn, Merle Van Dyke, Joy Chance, and Ronald Conley, experts 
in various aspects of special education, were of inestimable value in highlighting the implications 


of school exclusion practices and policies. 
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children from the same public schools patently offended the requirements of equal 
protection. The court agreed. Citing Hobson v. Hansen,*? the court declared: 


[T]he defendants’ conduct here, denying plaintiffs and their class not just an equal 
publicly supported education but all publicly supported education while providing 
such education to other children, is violative of the Due Process Clause.43 


Lack of fair assessment and placement procedures had been a direct cause of 
plaintiffs’ exclusion or misclassification. Accordingly, their attorneys sought mecha- 
nisms to ensure accurate fact determinations prior to any substantial changes in 
educational assignment, as well as periodic review of such assignments. The court 
ordered many procedural safeguards, including notice and a hearing prior not only 
to a decision to suspend, but also to any decision to reassign a child to, or from, a 
special education program.44 

Plaintiffs had included within their suit both children residing in public insti- 
tutions and those living in the community. Wards of the District of Columbia, they 
argued, enjoy no less a right to the benefits of education than do other children; 
indeed, the government's obligation to educate is twofold. Beyond its general re- 
sponsibility to provide educational opportunities to all children, the District of 
Columbia, by assuming a child’s custody, incurs the special obligations that a 
guardian owes a ward.45 In its opinion, the court pointedly reminded the social 
services administration, the District's public welfare agency, of this duty.46 In con- 
struing provisions of the District’s compulsory school attendance law,47 the court 
found that the requirement that a child be regularly instructed applies equally to 
the social services administration as to any other guardian or parent. 

Implementing the declared rights of the Mills children will plainly require a 
degree of interdepartmental coordination rarely seen in the District of Columbia. 
For reasons stemming from the District’s unique lack of self-government and the 
peculiar Byzantine irresponsibility thereby engendered, the delivery of services to 
exceptional children has been alarmingly ineffective and even nonexistent?’ 
Through endless referrals and overlapping and conflicting agency jurisdictions, 
“problem” children all too frequently are bounced between agencies, receiving 
inappropriate services or becoming hopelessly caught in the maze of bureaucracy. 
Finding no public school programs open to their child, indigent parents, for example, 
have been sometimes urged to declare their child “neglected” and to relinquish 
custody to the social services administration 2? All the more tragically, parents com- 
42269 F. Supp. 401 (D.D.C. 1967). 
48Mills, 348 F. Supp. at 875. 

“Id. 

For an excellent discussion of these duties see D. C. Family Welfare Rights Organization V- 
Thompson, Civil No. 71-1150-J (Super. Ct. D.C., June 18, 1971). 

46 Mills, 348 F. Supp. at 876 n.8. 

^7D.C. Cove Ann. § 31-201 (1967). These Provisions, similar to the compulsory school attendance 
laws of other states, require that every person residing in the District who has custody or control 
of a child between the ages of 7 and 16 years “shall cause said child to be regularly instructed 
in a public school or in a Private or parochial school or instructed privately...” Cf. Mills, 
348 F. Supp. at 877-83. 

8 See, e.g., Mills file, affidavits of six parents; TASK FORCE ON SPECIAL EDUCATION, REPORT OF 


THE SUPERINTENDENTS’ TASK FORCE ON SPECIAL Epucation (D.C. Public Schools 1971). 
49 See, e.g., Mills file at 3-4, affidavit of Mrs. E.B., para. 14. 
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pelled to adopt this humiliating and desperate strategy might later find that only 
custodial institutionalization, not specialized instruction, had been provided. 

The use of waiting lists posed perhaps the most Kafkaesque example of the 
fragmentation of the District’s educational services. For a handicapped child or 
one so suspected, placement on a waiting list for evaluation in a department of 
human resources clinic in order to be placed on a waiting list for a board of educa- 
tion special education assignment was not uncommon. Mills sought to end this 
practice by positing ultimate responsibility for plaintiff's education in the board of 
education. Thus, the court emphasized that: “The lack of communication and 
cooperation between the Board of Education and the other defendants in this action 
shall not be permitted to deprive plaintiffs and their class of publicly supported 
education.”5° Accordingly, the court directed the board of education to present to it 
any “irresolvable issues” in the event that the District of Columbia “could not jointly 
develop the procedures and program necessary to implement” its decree.>!Further- 
more, should any such dispute involve questions requiring extrajudicial educational 
expertise, the court would appoint and utilize a special master.5? 

By proposing detailed remedies, plaintiffs had sought constitutional declara- 
tions which would clearly specify plaintiffs’ rights and defendants’ duties. Equally 
important was the creation of mechanisms to ensure enforcement of such rights 
and duties. Administrative assignment hearings were structured to provide a means 
by which questions as to what constitutes a “suitable education” for a particular 
child could be resolved 53In addition, a detailed order could also serve to educate 
school personnel and the general public as to the impropriety of any exclusionary 
dividing line, whether it be the child’s degree of impairment or the school system’s 
finances. Finally, through such an order, compliance could be monitored and mis- 
understanding or evasion minimized. 

In view of the fundamental constitutional and human rights involved, the court 
mandated a strict implementation timetable. Within 30 days of the entry of the 
Mills judgment, defendants were to provide each previously identified member 
of the plaintiff class with a publicly supported education. For children subsequently 
identified by defendants (extensive media outreach having been ordered), an addi- 
tional 20-days period was allotted for purposes of making an educational evaluation 
and placement proposal. Each parent or guardian of a plaintiff child would receive 
notice stating, inter alia, that “such child has the right to receive a free educational 
assessment and to be placed in a publicly supported education suited to his 
needs.”54 Thereafter, a second notice would be forwarded to the parent or guardian 
advising him of defendants’ proposal for his child’s placement in an educational 
Program, including compensatory educational services where required, and of the 
Parent's right to object to such proposal and to have such objection heard by an inde- 
pendent hearing officer.55 As to any child thought by any defendant, parent, or guard- 
ian to be in need of a program of special education, such child “shall neither be 


50348 F, Supp. at 876. 
51d, at 877. 
527d. 


see textual discussion accompanying notes 67-71 infra. 
es F. Supp. at 879, para. 8. 
Id. at 880, para. 13(e)(2). 
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placed in, transferred from or to, nor denied placement in such program” unless 
defendants first notify the parents of the proposed placement, the underlying 
reasons, and of their right to a due process hearing.5° Moreover, the Mills decree, 
by requiring similar procedural safeguards for disciplinary suspension, closes a 
loophole through which many exceptional children had been removed from school. 
No suspension may be continued for longer than10 school days from the date of the 
hearing.°” The child’s school principal is responsible for ensuring that he or she 
receives some form of educational assistance or diagnostic examination during the 
suspension period.>® To provide judicial overview in the implementation and en- 
forcement of its judgment and decree, the court retained jurisdiction. 

“Access to education” suits similar to Mills and PARC are proliferating. Such 
litigation has been initiated in at least 22 other states, including California, Colorado, 
Connecticut, Delaware, Florida, Hawaii, Illinois, Kentucky, Louisiana, Maryland 
Massachusetts, Michigan, Minnesota, Nevada, New York, North Carolina, North 
Dakota, Rhode Island, Tennessee, Utah, Virginia, and Wisconsin. Caution, how- 
ever, must be taken against hastily prepared and improvidently filed litigation. 
Successful suits are products of careful factual and legal investigation. Litigation 
should not be undertaken unless success is likely, and even then it is best viewed as 
one of a number of tactics. 

Three recent suits are of particular significance. Lebanks v. Spears® attacked 
Louisiana’s failure to provide education or instruction to large numbers of mentally 
retarded children in need of special education. This suit did not reach trial since 
the defendants agreed to a consent order providing a free public education for all 
children. The order has two additional features that are not found in PARC or Mills. 
The education provided must be oriented toward the goal of making every child 
self-sufficient or employable. In addition, it was agreed that education opportunities 
would be provided to mentally retarded adults who were not given educational 
services as children. 

Maryland Association for Retarded Children, et al. v. State of Maryland®° was 
a class action suit brought on behalf of mentally and physically handicapped chil- 
dren who were being denied access to free publicly supported education. The court 
relied upon state statutes and found that the state had an obligation to provide ap- 
propriate educational facilities and services for all persons between the ages of 5 
and 20. 

The Supreme Court of North Dakota is the highest judicial authority to date 
to recognize the right of mentally retarded children to equal educational oppor- 
tunities. In re H.G., A Child ® followed the lead of the earlier PARC and Mills deci- 
sions and concluded that the state constitution and the equal protection clause of 
the fourteenth amendment of the United States Constitution require the state to 
make educational opportunities available to all children. 


58/d. at 880, para. 13(c). 

571d. at 883, para. 13(f)(16). 

581d. 

5°60 F.R.D. 135 (E.D. La. 1973). 

6 Equity No. 100/182/77676 (Cir. Ct. Baltimore Cty., April 9, 1974). 
51 Civil No. 8930 (April 30, 1974). 
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The decisions in Harrison v. Michigan® and Tidewater Society for Autistic 
Children v. Virginia, although nominally denying relief on PARC- and Mills-like 
claims, do so on very limited grounds. Neither court denies the validity of demands 
for publicly supported education for “exceptional” children. Harrison, in fact, 
explicitly affirms the contention that: “... providing education for some children, 
while not providing education for others (in this instance, handicapped children), 
is a denial of equal protection.” In both cases the courts refused affirmative relief 
on the sole ground that the respective state legislatures had recognized the need 
for educating all handicapped children and had taken action to achieve this goal. 
The decisions might be analytically subsumed under the rubric of “ripeness.” Be- 
cause the gravamen of the complaints addressed ongoing practices — that is, the 
relief requested was prospective in nature — and because intervening school district 
action under recent state enactments could vitiate the necessity for such relief, the 
courts determined that neither case was appropriate for adjudication. Repeatedly, 
the court in Harrison returned to its inability to provide a more speedy remedy than 
that effected legislatively. 


The state is already taking these steps. This could do no more than acting as a 
cheering section. ... The actual issue in this case is whether a judicial remedy can 
eliminate the problem at an earlier date than the comprehensive program already 
adopted by the. . . legislature. 66 


Plainly enough, the rationale of these two cases is applicable only in states that 
have newly enacted provisions for the education of all handicapped children. Courts 
Ought to be willing to fashion remedies, even in the face of partially remedial legis- 
lation, if the legislation does not meet basic constitutional requirements. A question 
of this nature was raised in Harrison, where the legislation did not specifically man- 
date a hearing process prior to special educational placement. The court refused 
to engraft such a requirement on the new law, assuming “... that the statute will 
be applied in a constitutional fashion... . ”® and finding the matter premature 
because “the process of implementation is proceeding in good fashion.” 68 Were 
the remedial legislation plainly incapable — by flat prohibition, for example — of 
achieving constitutionally required results, the assumption of constitutional appli- 
cation would obviously be inapposite. A final question raised by the cases is speed of 
the legislative remedy: How soon must it take effect to supplant judicial interven- 
tion to secure “present rights”? Although Harrison, as suggested previously, seems 
toinsist ona remedy as speedy as that which could be effected by a court, Tidewater 
Society is more timid.69 Clear lines are impossible to predict, but surely at some 


350 F. Supp. 846 (E.D. Mich. 1972). 
®3 Civil No. 426-72-N (E.D. Va., Dec. 26, 1972). 
64350 F, Supp. at 848. i 
In Harrison, the state had enacted legislation requiring the education of all handicapped persons 
eo c8inning in the 1973-74 school year. 
Harrison, 350 F., Supp. at 848. 
®7Id. at 849, 
68 Jd, 


® Civil No. 426-72-N (E.D. Va., Dec. 26, 1972). See, e.g., slip opinion at 4-5. 
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level of legislative lassitude undue delay could be equated with avoidance and court 
action deemed appropriate. 


APPROPRIATE EDUCATION AND CLASSIFICATION 
SAFEGUARDS 


Educational assignment practices affecting persons thought to be retarded have 
also come under increasing scrutiny in the federal courts.”° The focal points for 
judicial examination revolve around the decisions to transfer a child out of a regular 
education assignment and the Opportunity to review periodically this determina- 
tion. Labeling a child mentally retarded, as the court pointed out in PARC, attaches 
a degree of stigma which warrants procedural safeguards of notice and hearing to 
ensure that educational placement decisions will benefit, rather than harm. Detailed 
special education placement procedures, such as are mandated in Mills and PARC, 
are intended to provide a means by which the handicapped child and his parents 
may test the adequacy and suitability of a proposed or present education assignment. 
Moreover, these court decrees require that such assignments be made to the most 
“normalized” setting appropriate to the child’s needs,”! Accordingly, these courts 
have required that placement be made within the context of a presumption that 
among alternative programs of education, placement in a regular public school 
class with appropriate ancillary services is preferable to placement in a special 
school class. 
A recent decision that generally supports these principles is Larry P. v. Riles? 
In a class action suit, black elementary school children placed in classes for the 
“educable mentally retarded [EMR]” claimed that they were not in fact mentally 
retarded and did not require educational services that isolated them from their 
“normal” peers. They, therefore, argued that their placements, based on IQ tests 
allegedly biased against the culture and experience of black children, resulted in 
serious injury to their educational, social, and economic status and were violative 
of their equal protection tights under the fourteenth amendment. On plaintiffs’ 
motion for preliminary relief, the court found that students who are wrongfully 
placed in EMR classes are irreparably harmed and required that the burden of proof 
shift to the defendants to show the rationality of this test-based classification. The 
court concluded that defendants did not demonstrate that IQ tests are rationally 
related to the purpose of segregating students according to their ability to learn in 
7Lebanks v. Spears, 60 F.R.D. § 135 (E.D. La. 1973); Guadalupe Organization v. Tempe Elementary 
School Dist. No, 3, Civil No. 71-435 (D. Ariz., May 9, 1972); Larry P. v. Riles, 343 F. Supp. 1306 
(N.D. Cal. 1972), aff'd, 502 F.2d 963 (1974); Stewart v. Phillips, Civil No. 70-1199-F (D. Mass., filed 
Feb. 8, 1971); Diana v. California State Bd. of Educ., Civil No. C-70-37 RFP (N.D. Cal., Feb. 5, 
1970); Covarrubias y. San Diego Unified School Dist., Civil No. 70-394-T (S.D. Cal., filed July 31, 
1972), See generally Sorgen, Chapter 8 of this volume. 

71 See, e.g., Mills, 348 F, Supp. 866, 880 para. 13(a): f 
Each member of the plaintiff class is to be provided with a publicly-supported educational 
program suited to his needs, within the context of a presumption that among the alternative 
programs of education, placement in a regular public school class with appropriate auxiliary 


services is preferable to placement in a special school class. 
72343 F. Supp. 1306 (N.D. Cal. 1972). 
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regular classes, at least insofar as those tests were applied to the plaintiffs. Accord- 
ingly, the court enjoined the defendants from placing black students in EMR classes 
on the basis of criteria which place primary reliance on the results of TQ tests as they 
are currently administered, if the consequence of the use of such criteria is racial 
imbalance in the composition of such classes. Similar claims of misclassification 
have been vindicated as a result of cases brought by Spanish-speaking73 and black 
children.”4 

To guard against improper placement, before a child can be classified as ex- 
ceptional and consequently removed from, or denied admission to, the regular 
classroom, the school should have the responsibility of notifying the parents of the 
specific nature of the child's problem and of the reasons supporting its determina- 
tion that he cannot be successfully served in the regular schoolroom. Any plans for, 
and results of, a medical, psychological, and educational assessment of the child 
(including test results relied upon) must also be relayed to the parents, and the 
child’s educational needs in the interim period during such an assessment must be 
provided for, The parents must also be told of the specific educational plan for the 
child diagnosed as in need of special help. Periodic review of his progress, with the 
aim of eventual reintegration into regular classes insofar as possible, should also be 
required. If the parents believe the classification or diagnosis erroneous, they 
should be entitled to a hearing at which they can rebut the school’s evidence and 
present their own. Such a procedure is vital to ensure that every child receives an 
adequate educational placement. 


RODRIGUEZ: QUESTIONS NOT REACHED 


Whatever the implications of San Antonio School District v. Rodriguez”® for tax 
policy or interdistrict disparties in educational spending, it is plain that the Court 
did not consider the question of exclusion from free public education, the major 
issue posed by the plaintiffs in Milis and PARC and their counterparts in other states. 
As the Court pointed out: 


The argument here is not that the children in districts having relatively low 
assessable property values are receiving no public education; rather, it is that they 
are receiving a poorer quality education than that available to children in districts 
having more assessable wealth.76 


Indeed, the state of Texas had repeatedly asserted in its briefs that it “now 
assured ‘every child in every school district an adequate education. ” 77 In its 
Rodriguez opinion the Court, in apparent reliance on this assertion, never reached 
the question of the handicapped child’s access to free public education. Because 


"3 Diana v. California State Bd. of Educ., Civil No. C-70-37 RFP (N.D. Cal., Feb. 5, 1970). 
74Stewart v, Phillips, Civil No. 70-1199-F (D. Mass., filed Feb. 8, 1971). 


75411 U.S. 1 (1973). 
761d. at 23. 
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the state’s assertion of universally available education was not controverted, the 
Court could conclude that “no charge fairly could be made that the [Texas school 
financing] system fails to provide each child with an Opportunity to acquire the 
basic minimal skills necessary for the enjoyment of the rights of speech and of full 
participation in the political process.” ’®Thus, the majority seems to be suggesting 
that some minimally adequate level of educational service requires constitutional 
protection. Whatever level this may be, one would reason that exclusion, as a non- 
level of education, must fail constitutional muster. 

The analysis presented by this school finance decision did not contemplate 
the inequities and factors posited in the school exclusion cases, which include; (1) 
The discrimination inflicted upon the school-excluded child poses an absolute 
deprivation.79 (2) The classification as an “uneducable” — and hence excludable — 
child affects a discrete, an insular, group, Że., the mentally retarded and other severely 
impaired persons.®° (3) The system of discrimination against the mentally retarded 
displays all the “traditional indicia of Suspectness,” the retarded being persons 
saddled with disabilities and exposed to a history of prejudice, stigma, and purpose- 
ful unequal treatment. To put it in the terms used by the Supreme Court, the 
mentally retarded ought to be viewed as a group “relegated to such a position of 
political powerlessness as to command extraordinary protection from the majori- 
tarian political process.”8! (4) Educating the handicapped, unlike matters of school 
finance and the impact of school expenditures, is not a matter upon which educa- 
tional experts are in open and widely publicized disagreement.®2 To the contrary, 
the Council for Exceptional Children, the American Association on Mental Defi- 
ciency, and the Accreditation Council for Facilities for the Mentally Retarded 
(ACFMR) are in basic agreement that education must be provided to all, without 
regard to the citizen’s degree of handicap or impairment.® (5) Nor would the vindi- 
cation of the retarded child’s rights entail any major upheaval in tax policy or drastic 
change in school administration on the scale posited in Rodriguez®4Rather, the 
thrust of decisions like Mills and PARC is in conformity with long accepted princi- 
ples of universal free education. These decisions and the constitutional mandate 
of 48 of the 50 states can require nothing less than the end of exclusionary practices 
for that minority of children whose educational entitlements are still withheld. 

This point of view was recently adopted by the Supreme Court of North Dakota 
when it decided In re H.G., A Child.85 In this decision the court discussed at some 
length the implications of Rodriguez and clearly held that with or without the 
shadow of Rodriguez, the fourteenth amendment of the United States Constitution 


781d. at 37. 
7Id. at 23. 
807d. at 28. 
81d. 


82 Cf. 411 U.S. at 42. eal of 
SILIPPMAN & GOLDBERG, supra note 1, at 24-25 (1973). The standards of the ACFMR are typical o! 


expert opinion. ACCREDITATION COUNCIL FOR FACILITIES FOR THE MENTALLY RETARDED, STANDARDS 
FOR RESIDENTIAL FACILITIES FOR THE MENTALLY RETARDED 49 (1971): Standard 3,3,1 requires that 
“[e|ducational services . . . shall be available to all residents, regardless of chronological age, degree 
of retardation, or accompanying disabilities or handicaps.” (Emphasis supplied.) 

84411 U.S. at 56. 

8 Civil No. 8930 (April 30, 1974). 
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entitles all of the mentally retarded children of North Dakota to an equal educational 
opportunity. 


NATIONAL RESPONSES TO A NATIONAL TRAGEDY 


The need for national action to resolve the problems raised in the education suits 
on behalf of the handicapped is apparent. Legislation has now been introduced in 
the United States Senate which would accomplish this objective. Sponsored by 
Senator Harrison A. Williams, Jr., of New Jersey, it seeks to “assure all handicapped 
children the right to a free appropriate public education.”86 In recognizing the re- 
sponsbility of the states to provide education for all handicapped children, this bill 
attempts to provide federal assistance to the states to help underwrite this objective 
and to require mechanisms to prevent the improper testing and mislabeling of such 
children. To foster accountability, the bill would require that a school system pro- 
duce in writing its individual evaluation of the child, the goals and objectives of its 
educational services, any ancillary services to be provided, and the estimated time 
frame for reaching specified goals and objectives. As a condition of eligibility for 
federal financial assistance, this bill would require states to establish operationally 
defined due process safeguards whenever a school system contemplates a change in 
educational placement for the child. At such time, the child’s parents or guardian 
would be afforded the opportunity to raise any objections to such a change. This 
legislation offers a timely expression of authentic national concern for the quality 
of the lives of our most vulnerable natural resource, our children. 

Judicial decision making is not a comprehensive process and is not in itself 
sufficient to ensure that all handicapped children will be accorded an appropriate 
public education tailored to meet their needs. Our children must not be deprived 
of educational opportunities until federal district courts of the 50 states have each 
tuled that their education is a present constitutional right. Waiting children need 
national legislation that will guarantee prompt placement procedures and funding 
to monitor and implement this right. 


Reaction Comment 


PERCY BATES 


THE THRUST of Herr’s paper is as unmistakable as it is unchallengeable: The 
mentally retarded citizen is entitled to all the legal rights and privileges available 
to any citizen, and the condition of mental retardation is not grounds for denial of 
educational rights. But if the legal profession is truly to achieve and maintain the 


88S. 6, 93d Cong., Ist Sess. (1973). 


268 The Mentally Retarded Citizen and the Law 


best educational benefits for mentally retarded individuals, professional educators 
must actively participate in the movement. 

As an educator, I find it somewhat embarrassing that in recent years attorneys 
have assumed leadership in obtaining equal educational opportunities for the men- 


most tragically, delay in the delivery of services to children, 

Special educators must get on with the business of educating children—all 
children. If we provide the educational services we should, we will be able to antici- 
pate legal action and avoid most litigation. We will also be in a much better position 
to meet the increasing demands that will certainly be made on the profession, 
Educators must reassume leadership in the education of mentally retarded individ- 
uals. 

The recent flurry of litigation has evidently brought us full circle from enacting 
legislation to provide services specifically for mentally retarded children back to a 
position that appears to curtail many of these services. The recent and rapid growth 
of special classes for the mentally retarded has come under attack. The attack is 
largely a result of the misuse of special education classes as dumping grounds for 
some children and of the total exclusion of others from public education. A grow- 
ing number of courts and legislatures has recognized these abuses. This recognition 
is reflected in a growing demand that mentally retarded children be returned to 
“regular classes.” 

There is a real danger that this process is becoming an overreaction to past 
abuses and that in the stampede to return mentally retarded students to the regular 
classroom, the particular needs of individual students will be ignored. Schools that 
merely reassign such children on a wholesale basis without providing special help 
compound the harm of the original placement. Interim planning is essential when- 
ever a student’s educational placement is altered. This is especially true for students 
who have learning disabilities, The changing legal atmosphere, with its renewed 
reliance on the regular classroom, does not and should not relieve educators of the 
responsibility of providing the best possible educational services for mentally re- 
tarded children. Despite the national movement which supports massive and hasty 
curriculum changes, we must reaffirm our efforts to provide the best education we 
know for every child. 


Reaction Comment 
LEOPOLD LIPPMAN 


IN THE 1950s parents of retarded citizens organized the National Association for 
Retarded Children (NARC)! and its local and state affiliates and stimulated public 


11n 1973, the organization changed its name to the National Association for Retarded Citizens. 
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awareness of this group of citizens. And in the 1960s, starting with the aggressive 
and creative interest of the White House and the monumental work of the 
President's Panel on Mental Retardation, important federal legislation was enacted 
and comprehensive state plans developed. In the sixties, the focus of action was 
in the executive and legislative branches. 

It looked as though the decade of the seventies would be the decade of the 
judiciary, but this perspective may already be somewhat out of date2 We must 
continue to use the courts as we are able to, but we must also use all other resources 
ina balanced attack on the many problems in the area of mental retardation. 

Persons who care about asserting, establishing, and maintaining the rights of 
mentally retarded people must look at the process by which the favorable decisions 
came about in PARC, in Mills, in Wyatt, and in the other cases that have been suc- 
cessful. Self-organization has been the starting point, but it has not been the re- 
tarded themselves who have organized. Of all the disadvantaged minority groups 
in the United States, the mentally retarded are the least able to speak for themselves. 
But they do have advocates who can present their cases for them. Most parents care 
a great deal about their retarded children and are willing to work on their behalf.? 
So NARC and the state and local organizations of parents and friends of mentally 
retarded citizens are a mechanism that is essential to the process. Around NARC, and 
as partners with it now, are individual professionals and organizations of profes- 
sionals, such as the American Association on Mental Deficiency, the Council for 
Exceptional Children, and other national and state professional groups. 

The mounting of the case, the mobilization of resources, the gathering of facts, 
the searching of records to find documentation, the enlisting of witnesses — the whole 
routine of putting together the legal attack has been handled by a group of dedi- 
cated attorneys who have brought together a high level of professional skill and a 
concern for the rights of retarded persons, rights that some professionals in the 
mental retardation field were routinely and often callously violating. Publicity has 
been a very useful tool with respect to changing patterns. It has been especially 
important as the initial decisions have been handed down. As professionals have 
become aware of the impact of these rulings, there has been some evidence of 
change in the existing patterns of service, or nonpatterns of nonservice, for the 
mentally retarded. Political strategy and timing are other important considerations 
Which must be fully integrated with court actions. 

These observations about self-organization, mobilization of resources, the 


*Counteryailing decisions in similar cases have already been handed down by federal courts in various 
jurisdictions, and they are currently making their way through the lengthy and uncertain appeals 
Procedure, perhaps ultimately to the Supreme Court of the United States. (See the recent issues 
of MENTAL RETARDATION AND THE Law: A REPORT ON STATUS OF CURRENT COURT Cases, issued 
Periodically by the U.S. Dep't of Health, Education and Welfare, and NEWSLINE, published by 
the National Center for Law and the Handicapped.) 4 ° 

Aside from substantive threats, two procedural devices utilized in the Pennsylvania and other 

Pioneering cases are in jeopardy: Chief Justice Warren E. Burger, in his Report on Problems of 
the Judiciary to the American Bar Association in 1972, recommended the elimination of three-judge 
district courts; and, more recently, a severe constraint has been imposed on the use of class action 
Suits. Eisen y. Carlisle & Jacquelin, 417 U.S. 156 (1974). 

See A. Katz, PARENTS OF ee HANDICAPPED (1961); R. SEGAL, MENTAL RETARDATION AND SOCIAL 
Action (1970); Lippmann, Community Organization: U.S.A., in MENTAL RETARDATION: AN ANNUAL 


Review (J. Wortis ed. 1970). 
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use of publicity, and so on relate not only to litigation, but to the whole “lobbying” 
process. In the broad sense of the term, lobbying is important not only in the legisla- 
tive halls for particular pieces of legislation, but also in the executive branch for 
administrative changes. It is appropriate that advocates for mentally retarded 
citizens press their views upon public school administrators and boards, for example! 
This lobbying should include attempts to develop and secure new services in areas 
beyond the public school system and the departments of welfare, including services 
under voluntary auspices as well as public programs. 

I share a view that NARC has maintained for years, that the responsibility of 
the friends and advocates of the retarded is to obtain, rather than provide, services, 
There are occasions when it is suitable for demonstration purposes for a voluntary 
agency to begin a service and to Operate it, to show how it can and should be con- 
ducted; but NARC’s primary function is to obtain the services from the proper 
agencies, both public and voluntary.° Just as the schools owe every child an educa- 
tion, community agencies owe every retarded individual those services they provide 
other people with similar needs. 

Another matter for consideration is implementation, as neither laws nor court 
decisions are self-executing. The setting of standards, the monitoring, the whole 
evaluation process, the use of publicity, the efforts on the part of parents and profes- 
sionals and other friends and advocates of the retarded to make it work are all re- 
quired to turn into reality the glowing expressions found in legislation and court 
orders. In all this there is certainly a role for legal practitioners. Yet there are roles 
for many other kinds of professionals as well—for people in education, in psychology, 
in social work, in medicine, in rehabilitation, in all the fields that touch on mental 
retardation—and, of course, there are important functions for legislators, admin- 
istrators, representatives of the communications media, writers, broadcasters, and 
filmmakers to perform. Finally, there is an important continuing role for the parents 
of mentally retarded citizens. 


4See W. WOLFENSBERGER, CITIZEN ADVOCACY FOR THE HANDICAPPED, IMPAIRED, AND DISADVANTAGED: 
AN OVERVIEW (1972); A. KAHN, S. KAMERMAN & B. McGowan, CuiLD Apvocacy (1972). P 

5This is also the philosophy of the Riksförbundet för Utvecklingsstörda Barn (FUB), the national 
organization of parents of mentally retarded persons in Sweden. See L. LIPPMAN, ATTITUDES TOWARD 
THE HANDICAPPED: A COMPARISON BETWEEN EUROPE AND THE UNITED STATES 34-38 (1972). 


CHAPTER 10 


The Right to an 
Adequate Income 
and Employment 


Editorial Introduction 


Bernstein's paper is a broad review of the laws governing 
the income of both the economically productive and the nonproductive. 
Noting that many mentally retarded individuals are a part of the regular 
labor force, Bernstein searches for a principle and philosophy that will 
ensure that al/ members of society—because of their membership in 
society—are guaranteed a decent standard of living, whether or not they 
are economically productive. From an initial demonstration of the gross 
inequalities in income, he proceeds to an examination of the bases for 
allocating income to the employed (through wages, fringe benefits, and 
publicly supported services) and the disabled (through tort recovery, 
workmen’s and disabled seamen’s compensation, and social security dis- 
ability payments). From this welter of programs, no policy emerges, only 
inconsistency and conflict. 

Bernstein concludes that American society has no general policy of 
compensation —and certainly has no general policy governing compensa- 
tion to the disabled. He then notes the great degree to which all members 
of the society profit economically from a common heritage, common 
societal assets, and a common endowment of natural resources. He 
articulates the notion of “the common unearned heritage” as the con- 
cept from which we can recognize that each member of society is entitled, 
as of right, to a share — to a decent standard of living even if so impaired 
as to be economically unproductive. 

Finally, Bernstein examines the question of appropriate wage rates 
in the context of the Fair Labor Standards Act. Again noting a lack of 
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conceptual purity in the law as written and applied, he suggests that the 
wages paid by employers might properly be geared to productivity—if 
reduced productivity of a handicapped worker could actually be demon- 
strated—but that “the common unearned heritage” or a straight social 
subsidy should be used to bring the total wages of the worker up to a 
level required for a decent standard of living. 

Ferris, in his reaction comment, emphasizes the point that many 
mentally retarded individuals need only to be provided with the same 
employment opportunities available to other citizens in order to be able 
to earn a decent living in the world of competitive employment. Ferris 
describes some of the kinds of employment discrimination and dis- 
advantages that force the mentally retarded to assume a false dependent 
role in society. He pleads for increased involvement of attorneys in the 
task of achieving better working conditions and the right of mentally 
retarded citizens to adequate income and employment. 

Chambers explores the reasons why courts have been reluctant to 
develop a constitutional right to adequate income. He concurs with 
Bernstein’s general approach of seeking the development of a consistent 
social policy through legislative action which would ensure adequate 
income and access to employment opportunities. He concludes by 
exploring nonconstitutional routes already open to retarded citizens, 
an area in which attorneys have a vital role to play. 


PRINCIPAL PAPER 


MERTON C. BERNSTEIN 


THE DETERMINATION of Proper wage rates for mentally retarded citizens 
necessitates ferreting out the principles governing the proper compensation of 
all members of society. This undertaking in turn requires an inquiry into the prin- 
ciples of compensation by which this society operates. If the principles appear un- 
satisfactory on the ground of appropriateness or efficiency, the inquiry must extend 
to what principles should govern compensation. Whatever principles emerge will 
be applied to the first issue: proper compensation for the mentally retarded. 

The method of this inquiry is to describe and analyze the ways in which 
American society pays its working members and compensates the injured and the 
unemployed. The factors that emerge will be matched against some suggested 
social principles and considerations of efficiency to test the appropriateness of 
current compensation measures. The examples selected are chosen to provide the 
broadest group possible for which data are available. 
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INCOME, WAGES, AND SALARIES 


Some Inequalities 


Enormous inequalities of income exist between the highest and lowest paid indi- 
viduals in the United States. In addition to higher cash income, the better com- 
pensated members of society enjoy more valuable fringe benefits than the lower 
paid. A considerable portion of the higher paid also benefit disproportionately from 
public programs which in turn improve the opportunities of their children to gain 
preferred employment. This section explores the dimensions of these inequalities 
and their justification for the individuals involved and for the proper functioning 
of the economy. 

In 1970 over 25 million persons were members of families with incomes below 
the poverty level;! 17 million were children. In contrast a comparative handful of 
persons had annual incomes in the hundreds of thousands of dollars. This group 
heads a few mammoth corporations and presides over vast aggregations of prop- 
erty and income-producing institutions. One may wonder why they are “worth” 
100 or 200 times the lowest paid individuals. 

In 1969, families in the top 5 percent before-tax income bracket commanded 
21.6 times the amount of the income of the lowest 5 percent income group.? Lucas 
and Thurow found that the disparities between the relative shares of income 
groups had narrowed between 1949 and 1969, but Peter Henle found a “slight but 
Persistent trend toward inequality” between 1958 and 1970.8 In any event, the dis- 
Parities are very large and persist with surprisingly little variation in the distribu- 
tion among the several income strata. Moreover, Professor Kuh points out that 
the top 10 percent income recipients own 56 percent of the national wealth.4 The 
great majority of the physically and mentally handicapped find their fate in the 
low-income groups. However, the mentally retarded scion of a wealthy family has 
available to him far different opportunities from those available to a similarly 
handicapped child of a poor family. 

Fringe benefits constitute a sizable income supplement for many of the employ- 
ed. They may take the form of future income or current benefits, as in the case of 
hospital, surgical, and medical care insurance. These benefits, if not provided by 
the employer, would be purchased by some working citizens, especially those with 


De BUREAU OF THE Census, Dep’r OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 

29 (1972). 

2L. THUROW & R. Lucas, THE AMERICAN DISTRIBUTION OF INCOME: A STRUCTURAL PROBLEM, (1972) 
citing U.S. BUREAU OF THE CENSUS, DeP’T OF COMMERCE, CURRENT POPULATION REPORTS: CONSUMER 
INCOME, P, 60, No. 75, INCOME IN 1969 OF FAMILIES AND PERSONS IN THE Unitep Srates (1970). 
Of course, considerable portions of the upper income group’s income come from sources other 
than wages and salaries. Nonetheless, that income represents the allocation to them of the goods 
and services of our society. 

$Henle, Exploring the Distribution of Earned Income, 95 Montuty Lagor Rev., Dec. 1972, at 16. 

4Kuh, The Robin Hood Syndrome, N.Y. Times, Mar. 5, 1973, at 29, col. 2. 
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more ample incomes. Coverage and benefits tend to be more expansive as wages 
and salaries rise.5 But, in addition to wages, salaries, and income from investments, 
many workers receive benefits from tax-supported programs, which, even if not 
income in the taxable sense, represent services that might otherwise require 
purchase at substantial cost. Indeed, what could be better income than a desired 
nontaxable benefit? 

Despite substantial disparities in per pupil expenditures between a crowded 
Mexican-American school district and a more sparsely populated Anglo school 
district, the Supreme Court has found the record of San Antonio School District 
v. Rodriguez ® deficient in proof that districts with low per capita pupil expendi- 
ture are populated mostly by poor families and that the Opposite is true for wealthy 
districts. The conclusion was based upon a Connecticut study that discovered “not 
surprisingly, that the poor were clustered around commercial and industrial 
areas — those same areas that provide the most attractive sources of property tax 
income for school districts.” The dissenters seem to have arrayed at least equally 
persuasive data to the contrary.? 

However the case may be for constitutional purposes, much data and common 
experience combine to demonstrate that wealthy suburbs manage to operate more 
modern schools with more varied curricula, a better teacher-student ratio, and a 
greater quality and quantity of support services than inner-city neighborhoods. 
The connection between money spent and the quality of education is unresolved. 
although it is not improbable that a curriculum offering wide choice is superior to 
one with limited choice, at least in so far as it has the potential for better meeting 
individual student needs. And it is demonstrable that, in general, children from 
wealthy families enjoy a larger per capita public school expenditure than poor chil- 
dren. Were such services purchased through private schools, they would be costly. 
Expenditures for education are the equivalent of additional income or, at the least, 
a substantial allocation of the community’s wealth. This type of income supple- 
ment of the wealthy may be offset in part by the expenditures for private schools 
of city-dwelling upper income families, but the impact of this service cost is to be 
doubted given the reputed flight of white families with school-age children to the 
suburbs.8 

It seems that higher family income correlates positively with lengthened school 
attendance.’ In turn, length of school attendance confers greater opportunities 
for hiring into higher status! and better paying jobs." Such an advantage seems 


5E.g. Beier, Incidence of Private Retirement Plans, 94 MonTHLY Lasor Rev., July 1971, at 37. 

San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 22-23 (1973). 

7Id. at 65-67 (White, J., dissenting), 74-76, 80-81 (Marshall, J., dissenting). 4 

8In 1970, slightly more than half the urbanized white population lived in “urban fringe” districts. 
U.S. BUREAU oF THE Census, DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 
table 16, at 16 (1972). 

°C, JENCKs ET AL., INEQUALITY 216 (1972). 

101d. at 182, 191. Other factors also play a part. 

NL. THUROW & R. Lucas, supra note 2, at 24, 35-37. They observe that most job skills are learned 
on the job and question the relevance of “artificial credentials” such as duration of schooling. Id. 
at 37. 
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unearned and unfair in a society dedicated to the proposition that one’s own 
capabilities alone should determine material rewards. 

In this economy, differential pay is justified by the incentive it provides to 
train, expend energy, and be inventive. It is believed that the results redound to 
the benefit of society in greater production of desired goods and services. Although 
parts of this rationale have been criticized!2 American society probably would be 
far less productive without any such incentives. But if the rewards are conferred 
not for ability, but for obtaining a particular badge (school diploma), the produc- 
tive purposes of differential status and pay are not served. The unfairness is com- 
pounded when the badge goes to many individuals as an advantage conferred by 
the accident of birth. 


The Classical Theories 


The Subsistence Wage 

Unwillingness to work and the consequent necessity of coercing labor by hunger 
are the basic suppositions of the early classical economists who addressed wage 
theory. A truly heartwarming proverb expressed the view neatly; “Need makes the 
old wife trot.”13 By “chance” it also was regarded as advantageous to manufac- 
turers to pay low wages, this policy enabling them to market their wares at the lowest 
price and thereby assuring themselves an attractive slice of the business available 
where competition prevailed. High prices and large population would combine to 
goad the “lower orders” to industry and enable “the nation” to produce large 
amounts at prices beneficial to trade. Such an inhumane policy of exploita- 
tion requires just this kind of abstraction. The disadvantaged group requires no 
Concern, for “the nation” (or perhaps the Reich) uses this policy to justify the sub- 
ordination of the individual’s interests. The corollary of the subsistence wage theory 
is that wages for the mass of workers should provide sufficient income to ensure 
that the workers are hungry, but not starving. 


The Equalization Theory 
Another classical formulation of wage theory is that wages, like prices, are governed 
by supply and demand. High wages reflect intense demand and inadequate supply. 
In response, more workers qualify themselves for highly compensated work, thereby 
enlarging the supply and lowering the wages. Low-wage jobs attract few new 
applicants, the supply diminishes, and the wages increase. In sum, wages tend to 
equalize over time. This formulation, however, describes no known economic 


Galbraith argues that today the wants are manufactured by the producers through advertising to 
Match goods they produce. J. GALBRAITH, THE AFFLUENT SOCIETY 146-54 (1969). 
» WERMEL, EVOLUTION OF THE CLASSICAL WAGE THEORY 3-7 (1939). 
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system because the knowledge, opportunity to train, and assumed worker mobility 
generally do not prevail, 


Modern Wage Theories 


Some modern wage theories seek to blend inductive methods with the abstract 
deductive approach of the classicists. One of the first concluded that wage and 
salary levels frequently reflect society's values.!* For example, the arduousness 
and unpleasantness of garbage collecting arguably warrants a high wage, but in 
fact does not command it. Dirty work, in this and in other societies, is left to minority 
groups, recent immigrants (even in egalitarian Sweden), and the “untouchables,” 
These individuals are paid at comparatively low rates for difficult, dirty, and ae 
dangerous work, 

One group of labor economists stresses the “institutional” setting as a Aes: 
in wage determination. Their analysis posits processes of great complexity and 
variability in which tactics, discretion, and many considerations other than maxi- 
mized profits and minimized unit costs frequently play key roles.! Here again, 
societal values, including concepts about the appropriate use of human beings, !® 
modify strictly market considerations in setting wage rates. 


Modern Wage Practices 


Whether collective bargaining affects long-range wage rates is a matter of dis 
pute.!? There is some evidence that varying degrees of organization result in achiev- 
ing higher wages than would be forthcoming in its absence. Possibly 15 percent is 
the maximum increase of this sort, if it does indeed occur.* It it does, most of the 
difference probably is supplied by lower prices for products and services supplied 
by employees with the least bargaining and market power. A major union goal is 
standardization of wage rates among firms and within job classifications. To the — 
* extent that this goal is achieved, wages do not vary fully according to productivity, 
effort, or ability. 

Some data support the proposition that similar work commands different wage 
ratesin different industries.1* For example, the work of actors and actresses perform 
ing in live plays requires equal talent and usually more effort than acting in televi 


habs erg Fourpation or Wace Poticy (1955), 
New Concerts in Waor DETERMINATION passim (G. dag ne Pierson eds. 1957). 


Nuit ee Trade Union Behavior in Wage Bargaining, in New Concerts m Wack 
Deremmananion 51, 77 (G. Bahor EE. Poca os. DAD (Ona een eee 
"John Burton neatly dispute in Burton, Economic Impact of Unions, in Lapon Lawi 
MATERIALS AND 74 (B. Melzer ed. 1970). 


1A. Rees, Tam Econosacs oF Trane Unions 77-78 (1962). 
"Watchel & Betsey, Employment at Low Wages, S4 Rev. Boon. & Statistics 121, 127 (1972). 
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sion productions, Nevertheless, television pays far greater salaries than theater, 
often to the same people, for what essentially is the same work, 

Time and motion studies for wage settings lack consistent objective criteria 
for the key rates which form the basis for the often intricate construction of com- 
parative rates. And the weighting of frequently used factors involves subjective assess- 
ments which reflect societal biases, Objective wage criteria have proven elusive 
for arbitrators and wage boards, Many elements of pay make market sense, but many 
are arbitrary, Compensation does not depend solely on potentially relevant charac- 
teristics such as effort, unpleasantness of job, and productivity. Even apart from 
racial and sex discrimination, which causes serious departures from set criteria, 
the disparity of wage scales is evident. 


COMPENSATION POLICY IMPLICIT IN LEGAL AND 
SOCIAL PROGRAMS 


The factors determining benefit levels in public programs tend to be as difficult 
to isolate as those in the private wage and salary sectors. Declarations of policy usual- 
ly state considerations that compete, rather than provide mutual support, Such 
declarations reflect the conflicts that are presented to Congress and the state 
legislatures when different groups press their claims, Por example, in the Pair Labor 
Standards Act “Findings and Declaration of Policy,” the statute observes the exis: 
tence “of labor conditions detrimental to the maintenance of the minimum standard 
of living necessary for health, efficiency and general well being” and asserts the 
Policy “as rapidly as practicable to eliminate the conditions ... without substan- 
tially curtailing employment or earning power.”* Beyond such explicit recogni- 
tion, public programs often compromise stated standards to take account of what 
the traffic will bear, 

Many constituencies embrace heterogeneous groups with diverse enthusiasms, 
antipathies, and priorities — especially in the case of United States senators. So a 
“reformer” may trim his sails to the winds emanating from opponents of a partic- 
ular measure, Few legislative victories are clear-cut. Thus, although the 1965 enact- 
ment of Medicare was a triumph for proponents of the view that government 
should provide the mechanism for health care services to the elderly on a no-nceds- 
test basis, opponents (insurance companies and the organized medical profession) 
not only remained in charge of the medical delivery system, but received statutory 
confirmation and su of their preeminent role.*! 

The animpip-of Mardio Ra mane tithe look of doctrinal “purity” of the 
American political system and reveals much about social policy in the United States, 
Compromises are struck by a complicated unscientific process in which many elec- 


SX US.C. § 202 (1970). 
“Eg. Pub. L. No. 89-97, § 1842, 79 Stat. 309-10 (1965). 
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ted officials assess the electorate’s support for some features of a proposal and 
juggle competing and contradictory features to effect a rough balance that sup- 
posedly approximates the public’s “philosophy,” primarily as registered and repre- 
sented by organized interest groups. Wrong guesses may result in the defeat of some 
officeholders and progress (or regress) toward a new balance. Administrators engage 
in similar juggling feats, carrying forward the elected executive's “program” — but 
with an eye windward to the legislature, which also must be considered lest it 
produce legislation detrimental to the executive-administrator’s values. Courts 
establish rules and principles in the context of litigated disputes, a context which 
is certain to dramatize conflicting goals. 

The law-making process is untidy and inconclusive. It makes it hazardous to 
try to infer coherent social policies from the tangle of statutes, administrative prac- 
tices, and court decisions that make up our law of public compensation. Yet, some 
inferences are possible: It can be cogently asserted that if X represents a subsistence 
income for an adult in state Y and the legislature mandates a benefit of X minus i, 
some reasonable inferences may be drawn about the composite views and power 
distribution of that jurisdiction on the basis of the size of i and the strictness 
or laxity with which administrators and courts implement the proclaimed standard. 
This process of inference of principles from results will be utilized in examining 
several of the existing public compensation programs. 


Tort Recovery 


Compensation is the commanding principle of tort recovery.” Injury of one person 
through the negligence of another entitles the person wronged to compensation. 
“IT]his contemplates that damages [granted] for a tort should place the [innocent] 
injured person as nearly as possible in the condition he would have occupied if 
the wrong had not occurred.”23 Putting aside the considerable practical and theo- 
retical difficulties in making good this principle, the principle itself dictates pay- 
ment to the injured for all costs occasioned by the injury (e.g., medical) and for 
loss of earnings, including discounted value of future losses, caused by the 
wrongdoer. 

The principle requires payment for nonproduction, for this is what compen- 
sation for lost earnings comes to. It is essential to see that payment for nonproduc- 
tion is exactly what the economy supposedly refuses to do for persons without the 
innate or developed capacity to produce. They are to be paid only in accordance 
with the market value of the goods or service they actually produce. Justification 
for such differing approaches (and their outcomes) is not immediately apparent. 
Persons meagerly endowed are to be paid little — because they produce little and so 


222 F. HARPER & F. James, Law oF Torts 1299 (1956); C. McCormick, HANDBOOK ON THE LAW OF 
Damaces 560 (1935). 
23C, McCormick, supra note 22, at 560. 
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are not “worth” higher wages.24 On the other hand, persons injured by someone 
else’s negligence and thereby rendered unproductive are to be compensated. In- 
consistency toward the phenomenon of nonproductiveness must proceed from 
the notion that workers not only must be given incentives to produce when they are 
able, but also that they somehow are responsible for their capabilities. But many 
persons deserve little or no credit for their earning capacity. Endowments proceed 
from the environment, genetic inheritance, rearing of parents, access to schools 
that confer advantages, and other factors that lie outside the individual. Many 
inherit opportunities for preferment. In other words, capacity to earn is often large- 
ly unearned and yet is compensable in tort recoveries when lost. 

It is unclear why the loss of capacity to earn in the future should be better com- 
pensated than is the absence of the ability to earn where the absence results from 
a developmental or other handicap. When a poorly and a richly endowed person 
both are deprived of their earning capacities through the fault of another, society 
decrees very different compensation although neither individual may be held 
responsible for his incapacitation and both are rendered nonproductive. Is it that 
the formerly more productive (more fortunate) person is “entitled” to a higher 
standard of living? Why should this be so? Surely, the notion that one is of finer 
and the other inferior clay is untenable. Perhaps the dependents of the more fortu- 
nate person require a higher standard of living. But why should certain nonproducers 
(wives and children of the more fortunate) be preferred over other dependent 
nonproducers? It is one thing to justify inequality on the ground of incentive to the 
potentially more productive worker, but the element of incentive has no role in 
tort compensation. 

The tort system frequently overcompensates. It does not deduct certain income 
received (accident insurance, wage and salary payments actually granted although 
not currently earned) from the compensation payment. Innumerable studies attest 
to dramatic jury verdicts for pain and suffering, payments that are allowed despite 
their obvious lack of incentive potential. 

Although the tort system assumes an innocent victim injured by a culpable 
defendant, the real world knows that some of the innocent contribute to their mis- 
fortune and many of the culpable do nothing worse than many other members of 
society (especially where the “fault” is an automobile driving lapse). . 

Nor do these payments come without cost to society, When payment actually 
occurs, usuaily the cost is borne immediately by an insurer through premiums paid 
by enterprises which build such costs into the price of products and services, where 
it is paid by the consuming public. In other words, the consumer and the produc- 


%In his reaction comment, Milton Ferris observes that sheltered workshops tend to be poorly 


equipped. With modern facilities, he argues—and I agree— their output would command larger 
pay and often would be competitive. This pervasive lack tells us a great deal about the Priorities 
placed upon enabling mentally retarded and other handicapped persons to be self-supporting. As 
I suggest later in this paper, retarded individuals especially can bring qualities of patience and 
Perseverance to many tasks too repetitive and boring for the nonretarded. To withhold the means 
of becoming self-supporting is a terrible act of omission by society. 
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tive sector of the economy pay to support nonproducers at their former standard 
of living on the ground, frequently fictitious, that the victim is faultless. 

Underlying this system is a belief in the correctness of paying for nonproduc- 
tion, although some nonproduction is more valued than other nonproduction. Other 
interruptions to earnings and the ability to perform useful functions, however, are 
dealt with quite differently. 


Workmen’s Compensation 


Operation of tort law for work-related injuries generated dissatisfaction through- 
out the working and employer sectors by 1910. The need to prove negligence 
attributable to the employer prevented recovery in many cases despite the high 
incidence of serious and fatal injuries at work. The first wave of remedial legisla- 
tion, the employer liability acts, removed or modified common law employer 
defenses of assumption of risk, contributory negligence, and the fellow servant 
rule. But the tort system remained risky and slow, giving the employer (or its insurer) 
great bargaining power to beat down the claims of injured and necessitous workers. 

By the turn of the century the British had adopted a workmen’s compensation 
act with the essential feature of absolute but limited employer liability. The fact of 
job-caused injury made the employer liable to provide limited compensation to an 
employee. The stated purpose was to enable the workingman and his family to subsist 
during the period of work-caused disablement. The employee won dispensation from 
the need to demonstrate employer negligence and his own freedom from contribu- 
tory negligence. In return, the employer's liability was limited to quite modest statu- 
torily prescribed amounts instead of possibly large jury awards. Coverage for 
occupational disease (diseases with a special causal connection to particular occupa- 
tions or industries) and mandatory medical care for such illness and work-connected 
injury were the next major developments. 

The theory underlying this species of act is that work involves hazards of injury 
and illness and the enterprise that occasions exposure to the hazard should bear the 
cost of their occurrence. In turn, the consumers of the goods and services produced 
pay for the injury and illness incidental to their production. In one memorable formu- 
lation: “The cost of the product should bear the blood of the workingman.”?> 

Society requires that the worker and his dependants be paid amounts to provide 
subsistence when he is not productive. And this is so even if the person receiving the 
payments caused the injury or contributed to its occurrence. By design, however, the 
amounts paid constitute less than full recompense: The reduction of benefits below 
full compensation is justified as a trade-off for absolute liability and as an incentive 
for the injured employee to return to productive activity. The deficit (which frequent- 
ly brings compensation below the Spartan official poverty level)2¢ also registers the 


°5H. SOMERS & A. SOMERS, WORKMEN’s COMPENSATION 28 n.16 (1954). 7 

?6In one recent year for which data were available, benefits fell below this level in 38 states. Berkowitz 
& Burton, The Income Maintenance Objective in Workmen's Compensation, 24 IND. & Las. REL. 
Rev. 14, 17 (1970). 
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degree of society's concern. As the blasé gift recipient observed: “It’s something I 
always wanted — but not very much.” 

Significant segments of the economy allocate additional funds to supplement 
these meager statutory programs. Organized labor has won workmen’s compensa- 
tion supplements for many members in collective bargaining, and some segments of 
the business community make similar arrangements for white-collar or managerial 
employees. These supplements available to the more powerful members of the com- 
munity reduce their demand for improvements in the program applicable to all. 

In operation, the programs tend to provide a greater degree of wage replacement 
to the short-term disabled and proportionally less to the long-term disabled. This 
pattern developed accidentally, rather than by design, but its long continuation can- 
not be dismissed as accidental. Alteration of this pattern evidently has a low priority 
among persons with the knowledge and potential power to make a difference. 
Perhaps the pattern reflects society’s willingness to prop up nonproductive workers’ 
income through a nonfault system only for short periods. 

Implicit in workmen’s compensation is the notion that it is proper and desirable 
to pay the nonproductive employee, even those who cause their own disablement, 
but only enough for them and their dependents to subsist. This view contrasts to the 
full recompense approach of the tort system, whose operation is thought to be more 
unpredictable. 


Programs for Seamen 


In programs for seamen, several important types of absolute liability complement a 
negligence-based theory of recovery. For centuries the shipowner has owed the duty 
of providing “maintenance and cure” to ill seamen or to those injured without willful 
misbehavior while in the service of a vessel. The injury or illness need not be 
work-caused nor even occur while at work. Maintenance—continuation of food, 
shelter, and wages — lasts the duration of the voyage. Today “cure” means effecting 
as much return to physical soundness as medical care can achieve. Almost since the 
founding of the United States, special hospitals for seamen have been operated by the 
Public Health Service. 

The concept of “unseaworthiness” also dates from the earliest days of this nation, 
but until 1903 it did no more than provide a valid excuse for a seaman to leave his 
vessel. Under this concept, the shipowner owes the seaman the duty to provide a sea- 
Worthy ship with equipment in proper order. Unseaworthiness does not require 
Proof of negligence; inadequacy of the gear suffices. In 1903, the concept impliedly 
became a proper ground for the recovery of damages,?” although the fellow servant 
rule then barred recovery where injury resulted from the negligence of another 
crewman or the master. 

The LaFollette Seamen’s Act of 19158 attempted to remove the fellow servant 


*’The Osceola, 189 U.S. 158, 175 (1903) (dictum). 
*8Seamen’s Welfare Act ch. 153, § 20, 38 Stat. 1185 (1915), as amended 46 U.S.C. § 688 (1970). 
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doctrine as a defense, but the Supreme Court held the legislative attempt ineffec- 
tive.29 Congress, urged on by the Seamen’s Union, responded with a provision®® 
conferring upon seamen all the remedies available to railroad employees under the 
Federal Employer's Liability Act (FELA) of 1908. This provided aremedy for employer 
negligence which was reduced in proportion to the employee’s contributory negli- 
gence, aconcept totally alien to the unseaworthiness doctrine. The FELA also provid- 
ed recovery where the employer's violation of a safety statute contributed to the 
employee’s injury or death. 

The Deathon the High Seas Act of 1920*! provides a remedy for death “caused by 
wrongful act, neglect or default.” The act was construed to extend the remedy to 
death attributable to unseaworthiness regardless of the question of fault. As of 1944 
the employer's duty became a “warranty” of seaworthiness.*? It since has become 
the mainstay of seamen’s recovery, providing a tortlike recovery through private suit 
with near absolute liability without fault for acts that closely resemble industrial 
accidents. 


Social Security Disability 


Under the Social Security Disability Insurance (DI) program, a person with strong 
labor force attachment (20 quarters of social security coverage during the 40 quarters 
preceding disablement) who is deprived of the capacity for any substantial employ- 
ment by illness or injury receives a benefit computed like a retirement benefit; his 
dependents receive benefits as well. The disablement need have no work connec- 
tion, and concepts like fault and contributory negligence are totally alien to the 
program. In 1972 Congress added Medicare benefits for disabled beneficiaries. The 
benefit is adjusted to increases in the cost-of-living index. 


Policies Implicit in Compensation Programs 


The melange of programs and policies just reviewed does not readily reveal any 
pattern of society's notion of proper treatment for the disabled. On the contrary, 
confusion seems the strongest element if the programs are viewed side by side. It 
might be said that the varying characteristics reflect differing circumstances and 
needs, but this hardly seems to be the case. Rather, the variety results from pressure 
groups at different stages of social and economic development seeking ameliora- 


29Chelentris v. Luckenbach S.S. Co., 247 U.S. 372, 384 (1918). 

3046 U.S.C. § 688 (1970) (originally enacted as Act of June 5, 1920, ch. 250, § 33, 41 Stat. 1007, and 
known as the Jones Act). 

3146 U.S.C. §§ 761-68 (1970) (originally enacted as Act of Mar. 30, 1920, ch. 111, §§ 1-8, 41 Stat. 
537). 

32Mahnich v. Southern S.S. Co., 321 U.S. 96 (1944). 
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tion of their particular problems. New forms have emerged from the inadequacies 
of their predecessors without necessarily displacing the older programs. The DI 
program, which ought to be the quintessence of modern thought, appears as merely 
another patch upon the quilt. It does demonstrate, as workmen’s compensation 
and the seamen’s program did earlier, some concern for the social and economic 
situation of the disabled wage earner and his dependents. DI, however, simply 
ignores any theory of liability. Employees and employers pay contributions (payroll 
taxes) because this is a relatively easy and bearable way to finance a scheme of 
social insurance. Dependents need benefits when a wage earner is disabled, so 
benefits are provided for them. The system works satisfactorily because benefits, 
even though at a low level, come as of right and the employer has no stake in pre- 
venting or minimizing them. 

The survey does establish that several enormous programs focus upon paying 
persons whose productivity is impaired or obliterated, in some instances even if 
they themselves caused their disablement. This peculiar situation occurs in an eco- 
nomy that believes in limiting its fruits to the producers and is tightfisted with 
nonproducers. 


SUGGESTED STANDARDS FOR COMPENSATION 


Precedents Provided by Payment and Compensation Patterns 


The review of payment and compensation plans should be enlightening. The first 
clear conclusion to be drawn is that American society lacks a coherent philosophy 
about the value of human beings. Rather, there are innumerable standards of pay 
for work and of compensation for disability. These standards are inconsistent, 
wasteful, and, more important, unjust. Pay patterns do not match the changing 
needs of employees at various stages of life, and compensation patterns that are 
frequently inadequate to meet basic needs treat similar situations in bewilderingly 
different ways. Nor are societal needs well served. Some workers receive high pay 
for little effort or productivity while others render more value and expend greater 
effort for meager compensation. 

These factors make suspect the present means for allocating society's prod- 
ucts. Society seems almost vengeful to individuals with limited or no current work. 
Current inability to produce incurs penalties that ought to be inflicted, if at all, 
Only upon the most culpable. In fact, deprivation of opportunity to produce fre- 
quently is caused by society (as with mandatory retirement, technological obso- 
lescence, exclusion from job training programs, or government-approved rates 

ni 


of unemployment), as well as by chance, the effects of aging, other people’s “genes,” 
or inadequate prenatal care and nutrition. 
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Higher Productivity and The General Rise in Income 


During the 60 years following 1889, the productivity of the American economy 
multiplied almost 5 times? Of course, various sectors of the economy contributed 
indiffering measures.” Assuming that the differentials existing in 1889 were “correct” 
(justifiable on some reasonable basis and assuming all other things equal),35 does it 
follow that each occupation should earn five times in real dollars in the 1960s what 
that same occupation produced in the 1890s? 

One could argue plausibly that to the producer belongs the fruits, so that each 
working group should obtain the full increment of its industry’s productivity. 
Indeed, this view would seem to coincide with current philosophy — one lives at the 
level one earns for oneself. So, as a simple example, elementary school or college 
teachers, a group with little or no increase in productivity over the decades, 
“should” enjoy no more real income in 1960 than a teacher did in 1890. In contrast, 
some other group, such as engineers, to whose work one could attribute outputs 
50 times that of their 1890 counterparts (not in units of their own, but in products 
attributable to their efforts), “should” be compensated at 50 times the rate of 1890s 
engineers. Arguably, this proposal is not only fair, but economically sound. Rewards 
should go to persons who “produce” most so as to encourage many more to enter 
the ranks of such prodigious productivity and draw them away from less productive 
pursuits. 

But, this proposition is not generally viewed as fair or as necessary for prog- 
ress. The disparity of rewards seems altogether disproportionate even if the dif- 
ferent increases in output can be verified and measured. For one thing, the in- 
creased productivity of engineers is not attributable in equal measure to each engi- 
neer. The bulk of them build on the innovations of others, innovations of theory and 
technology that enable them to do more complicated things in less time. In effect, 
the modern practitioners of any art or science sit on the shoulders of their prede- 
cessors. This does not make the mathematicians and physicists of today the proper 
“owners” of all the fruits derived from their predecessors’ advances. This is also 
true of every computer-served activity. Does the resulting phenomenal leap in 
output “belong” to those who made the latest innovation in computers or are the 
advantages to be more widely shared throughout society? By market mechanics 
the latter is the case to a degree; when improved productivity results in greater 


33 Using 1929 as a base of 100, the nation’s productivity per man-hour went from 43.6 to 211.7 in 1957. 
U.S. BUREAU OF THE CENSUS, DEP’T OF COMMERCE, HISTORICAL STATISTICS OF THE UNITED STATES, 
CoLontAL Times TO 1957, at 599 (1960). 

%lId. a 600-02. Differing measures for changes in productivity exist. Perhaps more relevant to our 
purpose are the figures for output per unit of (weighted) capital, ie., money invested. Varying 
measures put this at 0.7 to 0.9 percent a year, which also produces impressive improvements during 
the same period. S. FABRICANT, BAsIc Facts ON PRopucTIviTY CHANGE 5 (1959). Some believe it 
inappropriate to use output per man-hour, even weighted by wage rates, because this measure varies 
over the years and masks the contribution of improved educational attainments, achieved in con- 
siderable measure by the larger allocation of national resources to education. 

35 Of course, all things are not equal, notably population and the number of hours the average person 
works; and many new occupations have appeared. 
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output and lower prices, purchasers score a gain in living standard. But sharing in 
the gains depends in large measure upon one’s purchasing power. 

Lawyers provide another example. Since the turn of the century the produc- 
tivity of this group has been increased very little or possibly not at all, given the 
increased complexity of any unit of what lawyers do. The implements of improve- 
ment have been those rudimentary tools (the typewriter, dictating machine, tele- 
phone, commercial airplane) which enable lawyers to avoid some time-consuming 
tasks. Yet, the legal profession has participated handsomely in the general advance 
of the economy over the last 30 years. For most years in the decade 1961-71 for 
which data are available, salaried lawyers almost matched the increases achieved by 
salaried engineers.9° 

The white-collar occupational groups experienced very similar advances, 
although the rates of advance varied from year to year during the 1960s. Although 
some differentials are expected and are tolerable, vast disparities in shared prog- 
ress seen inappropriate. Recall that in the early 1960s the wage guideposts limited 
all workers to the general rate of productivity increase; exceptions were not con- 
templated for persons whose productivity exceeded the average. And, even though 
the guideposts were not always observed, their fairness was not seriously questioned. 

It seems appropriate for all citizens to obtain a cost-of-living increase. Social 
security will soon provide automatic increases, although individuals directly bene- 
fited do not currently produce goods and services. Such increases are regarded 
as the irreducible minimum in collective bargaining and are begrudged by none — 
even to those whose productivity may be lagging, to use lawyers and teachers as 
examples again. It seems reasonable that no one should suffer financial demotion 
by the blind operation of the economy. 

These illustrations add up to the implicit proposition that a considerable portion 
of the economy’s progress is properly shared by individuals currently on the scene 
even though many of the participants have made little or no directly ascertainable 
contribution to the enlargement of the entire pie. It might be argued that these 
groups made possible today’s and tomorrow's growth by their work yesterday and 
without the contribution of all or most working people productivity advances would 
not have been made or would have been smaller. Some groups, however, demon- 
strably or arguably slowed more efficient production; yet no such group is excluded 
from cost-of-living increases as employees or retirees. Nor does this argument apply 
to new jobholders who participate from their first day at work in the wage and salary 
increases won by the cost-of-living rationale. Participation in cost-of-living offset 
devices, however, is usually limited to persons who have worked for compensation 
and to their dependents. 


Geographic Differentials 


Although per capita annual income in the United States exceeds $ 4,000,°7 the resi- 
dents of many less developed lands count their daily income in pennies, and their 


%8See U.S. BUREAU OF THE Census, Dep't OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED. 


Stares table 380, at 237 (1972). 
Id. at 319. 


286 The Mentally Retarded Citizen and the Law 


annual earnings are often below $100. Many perform prodigious labor for their 
pittance. Some Western Europeans match the incomes of their American counter- 
parts, but most do not. The standard of living of Americans is determined not simply 
by the work they do individually, but also by their good fortune to be in a country 
with the most productive economy in the world. Canadians a few miles from Buffalo 
and Detroit have lower incomes than similarly employed American neighbors; 
Mexicans enjoy a living standard superior to that in most other Latin American 
countries, yet the contrast between Mexican and American earnings is extreme. 
Most people in the United States have not earned this unequaled opportunity; 
rather, it is our inheritance from forebears who departed less fortunate areas for a 
variety of reasons — most, but not all, creditable. 


The Unearned Increment: A Common Heritage 


The current United States population enjoys a standard of living far exceeding 
that available to earlier generations or to contemporaries throughout the world. 
Although all who work must do so to keep the system producing, most obtain a yield 
disproportionate to their own current contributions when measured against coun- 
terparts here, in former decades, and elsewhere, today. The advantages are built 
into the economy, the political system, and the natural resources of this country. 

A very large part of the current production, then, represents the yield of a 
common heritage. As no one can claim credit for earning this economic element, 
no one person should have greater claim to it than any other. The common heritage 
should be shared equally. 

It appears that American society has been approaching such a concept, but 
without the rationale suggested, which conceivably could affect and should affect 
many programs. The system of universal free public elementary and secondary 
education not only recognizes the need for an educated population, but supports 
this vast program (costing about $50 billion a year) from the common stores of 
society. To this enterprise almost all contribute. From the fruits of the common 
inheritance and current production (based in large measure upon the work and 
treasure accumulated by those who have gone before) provision is made for the 
young. 

Similar provision is made through very different mechanisms for the elderly. 
Social security support for the retired elderly represents an allocation of current 
production to nonproducing groups in recognition that they have a claim upon the 
productive capacity of the nation. The size of the claim is measured only in part 
by their past contributions as producers of goods and services. Under the Prouty 
amendment, Congress decided to pay minimum benefits from general revenues tO 
several millions who did not earn entitlement by contributions to the system. Real- 
ism requires the recognition that the recently instituted Medicare program imme- 
diately benefited millions who made no direct contribution to its financing (and to 
those fortunate enough to be in the position of providing the services). When Medi- 
care is fully developed, all may share equally. This program and some of the com- 
pensation programs described earlier have achieved widespread acceptance. They 
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are expressions of the concept that a part of current production should be allocated 
to current nonproducers as their share of a generally rich society's product. Our 
society sensibly provides a system of incentives to reward more production with 
more income, but it also provides current nonproducers and impaired producers 
with a share. This sharing is partly explained by the fact that many persons expe- 
rience difficulties as a result of the hazards peculiar to an urban, industrialized, 
mechanized economy. It also recognizes common exposure to common hazards — 
aging and illness, for example. Society seems more willing to allot income and costly 
services where all citizens run similar risks. 

Yet to be reached is the realization that congenital and other developmental 
defects are quite similar in nature. Just as most people do not expect to suffer a 
serious automobile accident, until it happens to them or someone very close, the 
tendency is to expect even less having a child with birth defects or impaired capa- 
bilities. But this, too, is a shared hazard. 

Perhaps a new principle should be considered: The common heritage, un- 
earned by the currently employed, requires sharing, as does any common inher- 
itance. All members of the community have an equal claim upon it not conditional 
upon current ability to produce goods and services. The extent of the common 
inheritance, the size of individual shares, and when it is to be enjoyed all are issues 
to be considered. Given the fact that earning power so often does not coincide with’ 
needs (¢.g., lower earnings for young adults when family and childrearing expenses 
are highest), the common share may help supply the increments required at times 
of need. This principle should aid individuals whose earning power is reduced 
through degenerative disease, accidental injury (whether or not work connected), 
and developmental impairment. They do not need charity — they have a claim 
upon the common heritage as of right. 


THE FAIR LABOR STANDARDS ACT 


Purpose 


Most legislation results from compromise. The Fair Labor Standards Act (FLSA) 
Provides an example of a statute embracing conflicting policies. The battle for its 
original enactment reached epic proportions. All subsequent amendments of any 
Substance also produced sharp conflict. Again and again significant groups in Con- 
gress have sought to eliminate low-wage competition but have had to compromise 
with groups that raised the fear of unemployment should the process be too abrupt. 

New Deal economics regarded higher wages as a means of augmenting pur- 
chasing power for goods and thus stimulating production and expanding employ- 
ment. As originally proposed in 1937, FLSA was designed primarily to promiote this 
Salutary process by eliminating wage cutting brought on by a few “chiselers” who 
reduced wages and thereby compelled other employers to follow suit. The measure 
Proposed was to set minimum wages and a penalty rate for overtime to provide an 
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incentive to hire additional employees. The humanitarian aspects of the legislation, 
ensuring a decent income and preventing overly long hours, ran second to the “re- 
covery” thrust of the proposal.38 Business and much of organized labor opposed the 
original measure for a variety of reasons. Employers feared the burdens of higher 
pay and the American Federation of Labor opposed government intrusion into the 
domain of collective bargaining. Many southern members of Congress expressed 
concern that regional wage differentials would be wiped out. Despite a large Demo- 
cratic majority, the House recommitted the bill. In his 1938 State of the Union mes- 
sage, President Roosevelt shifted emphasis: “We are seeking only, of course, to 
end starvation wages and intolerable hours.”°°A modified bill remerged with a low 
minimum (25c an hour, scheduled over a 3-year period to increase to 40c) and em- 
phasis upon “standards consistent with health, efficiency, and general well-being 
of workers and the maximum productivity and profitable operation. . . .*0 The eco- 
nomic thrust of the original measure gave way in the enacted version to humuni- 
tarian emphasis upon “the health and welfare of the sweated worker.”?! 

Increasingly, the minimum wage protections of FLSA have beenseen as providing 
“a living wage”? and “a minimum standard of living for health, efficiency, and 
general well-being,”4? criteria that go beyond subsistence. Belated recognition of 
poverty has brought with it some realization that the majority of the poor work, and 
work hard, but are paid too little. This in turn has led to fresh efforts to extend the 
protection of the act, whose coverage had enormous gaps, to new groups of the 
working poor. In the 1960s significant low-pay groups received FLSA coverage for 
the first time — by cautious stages, to be sure. 

From the first, however, the Secretary of Labor was empowered to exempt 
learners and the disabled from full application of the act.“ The Secretary deter- 
mines and certifies the amount they may be paid below the statutory minimum. 
The legislative history of the 1938 Act does not explain these exceptions and the 
device adopted. But one may surmise that their work was regarded as less valuable 
to employers, and in the case of learners, that they were at a stage of life when they 
were not expected to be self-supporting. More recently, however, the manpower 
training programs, dealing with adult trainees, provide for training allowances 
no lower than the minimum wage. 

Surely one function of minimum wage laws is to protect workers from the 
competition of others of equal competence with lesser needs for income (such as 
the young without family obligations) or with willingness to settle for low income 


38 Message to Congress from President Franklin D. Roosevelt May 24, 1937. S. REP. No. 884, 75th 
Cong., 1st Sess. 2-3 (1937). At that juncture Roosevelt also argued for a “fair day’s pay for a fair 
day’s work” by the “able-bodied.” 

39 Quoted in F. PerKINS, THE RooseveLT I Knew 261 (1964). 

40H. R. Rep. No. 2738, 75th Cong., 3d Sess. 15 (1938). A 

41G. Paulsen, The Legislative History of the Fair Labor Standards Act 280, 1959 (unpublished dis- 
sertation, Ohio State Univ.) (a splendid and fascinating play-by-play account upon which the opening 
paragraphs of this section are based). 

42 Testimony of Secretary W. Willard Wirtz, in Hearings on S. 256, S. 879 & S. 895, Amends. to the 
Fair Labor Standards Act, Before the Subcomm. on Labor of the U.S. Senate Comm. on Labor & 
Public Welfare, 89th Cong., 1st Sess. 32 (1965). 

43H. R. Rep, No. 1366, 89th Cong., 2d Sess. 2 (1966). 

4429 U.S.C. §§ 213(a)(7), 214(a) & (d) (1970). 
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due to necessity or societal conditioning (e.g., women and minority group 
members). If set high enough, the minimum also offsets the geographical “advan- 
tage” of some workers (e.g., Southerners with lower costs of living, notably for 
housing) so as to enable the employee with larger living costs (e.g., in clothing and 
homes with insulation and heating in northern climates) to meet them. The mini- 
mum, then, interferes with market forces by preventing those who must, can, or 
are willing to tolerate low pay rates in the interests of protecting their livelihood 
and by ensuing a basically decent standard of living to other groups that Congress 
regards as deserving. 

Establishment of a minimum wage embodies the proposition that employ- 
ment should enable the worker to maintain a specified standard of living. Depending 
upon the rate chosen, it should be adequate for the individual or, if set higher, the 
individual with a family. In actuality, both coverage and the level of the minimum 
are determined by considerations of political power between persons seeking the 
protection and persons employing the seekers. 


The Proper Determination of the Minimum Wage 


For Whom—The Single Individual or 

the Married Family Head? 

Congress sets the minimum wage politically rather than scientifically. Congress 
has determined minimum wage levels over the years by a process that has com- 
bined considerations of poverty levels, increases in the cost of living since the rate 
was last set, and a feeling for what the political traffic will bear. Although these 
are likely to remain congressional guideposts, it might be possible to construct a 
benchmark against which the result of these factors can be measured. 

A decision must be made at the outset as to how to grapple with the fact that 
many wage earners are heads of families who must regularly supply the staple 
needs of their families. The majority of these are men, but many are women. A 
growing number consists of married women whose earnings provide a “second” 
income. Indeed, there are more families in which both husband and wife work than 
in which only the husband works. Yet another significant group, which may be 
growing proportionately larger as marriage loses its allure for some of the young, 
are unmarried men and women. Some of them contribute to the support of their 
families. Eventually some move into the married-with-children category, although 
perhaps at a slower rate and with fewer children on the average than heretofore. 
Subsequently, their children will leave the family to strike out on their own. 

For whom and at what stage should “a living wage,” or one adequate to main- 
tain living “standards necessary for health, efficiency and general well-being” be 
provided? The answer depends upon what other social arrangements are in force. 
A society that ensures adequate medical care to all citizens need build into an 


‘See U.S. BUREAU OF THE CENSUS, DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED 
STATES table 347 (1972). 
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income standard only the amount, if any, required as an insurance or social insur- 
ance contribution. Currently, however, most of the working population must earn 
enough to pay large and increasing premiums. Even “normal” medical care ex- 
penditures can lead to budget anemia, and a serious illness can overwhelm most 
budgets. Although this terribly important problem area remains far from solution, 
assume it away for purposes of this immediate discussion to focus on the non-health 
needs of the working population. (Such an assumption is doubly artificial because 
any shortfall in income will produce inadequate shelter, clothing, and nutrition 
which only exacerbate the needs for medical care. Bear in mind that when inade- 
quate income generates the need for medical care, the medical cure may be more 
costly in dollars than prevention.) 

Even with medical care aside, a society that gears the minimum wage to the 
married family head may “overpay” the single wage earner. On the other hand, if 
the minimum is designed only to meet the needs of the single person, family heads 
in minimum pay jobs will be unable to support their families and may abandon the 
task—a decision which this society imposes upon many men. Alternatively, the 
effort might be made to compel employers to pay larger wages to workers with 
dependents, a device that surely would result in undersirable descrimination. (In 
fact, married persons generally earn more than the unmarried. Workers with de- 
pendents may respond to their greater needs by greater work effort and also 
may constitute a group that more willingly assumes the obligations that enjoying 
a family entail.) 

But discussion here focuses on individuals whose earning power cannot un- 
aided by law command adequate compensation. It would be wholly unrealistic to 
attempt to impose childlessness upon them simply because their “ability” to earn 
does not correlate with their ability to be adequate or good parents. In any event, 
such attempts would be of dubious constitutionality and practicality. Moreover, 
as some engineers and hard scientists have learned in recent years, inability to 
earn at above-subsistence levels may afflict those who once possessed superior 
earning power. 

The minimum wage answer is intimately related to how the rest of the eco- 
nomy is organized. Full employment policies reduce the pressure on the minimum 
wage as the need for employees persuades employers to hire and train persons 
otherwise regarded as submarginal employees. To the extent that such an eco- 
nomy is inflationary, a portion of the problem is exported to those otherwise on 
fixed incomes; but an expanding economy makes it easier to meet their needs and 
perhaps improve their absolute standard, although probably not their relative 
share. To the extent that an expanding economy means more potential pollution, 
it may intensify health problems and increase health care costs. Any program 
that fails to take account of these and other foreseeable interrelationships lacks 
rationality. 

An alternative is to calibrate the minimum wage to meet an individual’s basic 
needs and to meet otherwise unmet family needs by other devices. Actually, this 
is already done in some important and expensive ways. For over a century the 
United States has been committed to publicly financed primary education. Sec- 
ondary education has been included in this commitment, and public financing 
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subsidizes opportunities for advanced education to a considerable extent. Other 
direct and indirect aids, such as the deductibility of interest payments on home 
mortgages, subsidize families of middle and upper incomes primarily during their 
childrearing years. Public housing has been a haphazard and unequal attempt to 
do something similar for low-income families. School lunch programs, probably 
of disproportionate help to the nonpoor, are another example. 

Other developments argue for the single earner approach. For several decades 
married women have been entering the labor market in larger numbers and at 
younger ages. More families may be expected to have two parents with current 
earnings even when children are present. Assuming that most families prefer to 
earn their own way, most will opt for employment-generated support, rather than 
direct subsidies if these are offered on a needs-test basis. Indeed, the furor over 
the 1972 reduction in federal day care funds demonstrates that a substantial group 
of women with young children deeply desire to earn their own living and work 
outside the home. They will not be denied. If society prefers to enable women not 
so motivated to work at home, children’s allownces are an appropriate device. 

But this approach to the minimum wage is hard on families with only one 
potential adult earner unless other supplements, especially a children’s allow- 
ance, is readily forthcoming. Larger disability payments under social security and 
workmen's compensation probably constitute another need of such families. 
When all else fails, a guaranteed income or ample relief for both intact and one- 
parent families is needed. 

A minimum wage designed for the individual, without adequate supplements 
for family needs, invites family disorganization and class and racial conflict. When 
large numbers of individuals are denied desirable roles in society, they will turn 
toward undesirable ones. With so many variables, this conclusion may not be 
demonstrable statistically, but a fairly persuasive nationwide experience support- 
ing it seems to be going on. ' 


Jobs Worth Doing Ought to Pay a Living Wage 
The following is offered as a rebuttable presumption for further consideration: 
A job worth doing ought to enable a jobholder to earn a wage sufficient to support 
himself. If society desires a job to be done, it should expect to receive it without 
subsidy from the performer. Stated another way, the wage-price system is designed 
to provide incentive for self-support. When an individual has done as much as he 
can with ordinary effort, he should have earned self-support. 

At any given time the great majority of the employed are under the necessity 
to support themselves and their dependents. Unless such needs are met, society 
cannot continue. A slave economy cannot do less. A free society, indeed any society, 
must renew itself in more than mere numbers. Growth requires that all activities 
of significance to the society be open to all, for no one knows from whence the 
needed energy and adaptability will come. If these elements are required by a 
healthy society, then all or the majority of the populace must enjoy something 
beyond subsistence. A decent standard of living will not short-circuit the ambitious 
and should enable most people to develop their talents. Indeed, one of the striking 
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things to one whose memory reaches back into the pre-World War II era of depres- 
sion is the abundance of talent and competence among the present younger 
generation. 

Low wages, in contrast, mean inadequate clothing, shelter, and food, thereby 
increasing the need for social welfare, law enforcement, and penal expenditure 
while diverting many talents from desirable activities into efforts at beating the 
system.46 A low level of real wages cannot fuel a high-production economy which 
requires mass consumption. Only totalitarian regimes attempt large-scale Spartan 
living in an industrial society. r 


Exceptions to the Minimum Wage? 

Most of the existing exceptions to FLSA coverage involve traditionally low-paying 
jobs. Employers in this sector of the economy have had the political strength to 
persuade Congress that the industry could not afford the minimum. Happily, the 
exceptions are dwindling, but they exist, and workers in these jobs are among the 
most depressed and deprived of the citizenry.47 Why should restaurant employees 
subsidize diners, or tobacco pickers subsidize cigar smokers, or Mexican-American 
children subsidize the consumers of table grapes? The payment of substandard 
wages to persons helping to provide luxuries and recreation seems especially in- 
defensible. Until the right of all to a living wage is established, the weakest and 
most defenseless will remain third-class citizens. 

Section 214 of the FLSA also exempts learners, messengers, full-time students, 
and handicapped workers. The Secretary of Labor is to control such submarginal 
wages by regulation. This represents a classic compromise between standards 
and job opportunities. In addition, departmental regulation is to set standards so 
as to minimize incursion on the employment of nonhandicapped adults. 

Implicit in the arrangement is that the exempted categories produce goods 
and services worth less than the minimum wage. It also supposes, although often 
incorrectly, lesser financial needs by members of the specified groups. A sub- 
minimum wage constitutes an indefensible subsidy by those least able to provide it. 

Where conditions of low-value production and needs less than those of an 
independent adult exist, exception seems in order, if a device can be found to 
shield other workers with need for adequate pay from job loss by virtue of the 
exception. This requires administrative regulation which, if effective, is neither 
simple nor cheap. 


Applying the Minimum Wage Law to Mentally Retarded 
Citizens 


The 1966 FLSA amendments‘8made specific the criteria to be used by the Secretary 
in setting subminimum wage rates for the handicapped (including the mentally 


‘8That is surely among the lessons to be learned from THE AUTOBIOGRAPHY OF Marcom X (1965) 
and C. BROWN, MANCHILD IN THE PROMISED LAND (1969). 

47 See 29 U.S.C. § 213 (1970). 3 

4829 U.S.C. § 214(d) (1970) (originally enacted as Act of Sept. 23, 1966, Pub. L. No. 89-601, tit. V, § 
501, 80 Stat. 842). 
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retarded).1° The Secretary may establish subminimum rates “to the extent neces- 
sary in order to prevent curtailment of Opportunities for employment,”®° pre- 
sumably of the handicapped. In essence, the lower wage is to be “commensurate 
with” (which presumably means proportionate to) that paid to “non-handicapped 
workers in industry in the vicinity for essentially the same type, quality, and 
quantity of work,” 5! 

In recommending the original version, the Senate committee report observed, 


The committee believes this amendment serves the purpose [sic] of improving the 
economic circumstances of handicapped workers, speeding their movementinto fully 
productive private employment and assuring that such workers are not exploited 
through low wages... [and also retains] . . . flexibility which permits the employment 
of seriously handicapped workers at wage rates in proportion to their productivity.52 


Logically, all three of this set of purposes could not be realized. For if the 
administrator (the Secretary's agent) formerly had set wages for the handicapped 
“too low,” the amendments would require that they be raised; if they had been 
set “too high,” “economic circumstances” of the handicapped would not be im- 
proved. One can understand that these several purposes are desirable but require 
balancing. 

The standard of proportionality also may appear fair. It would seem to pay 
the handicapped worker what he is worth measured by productivity; i.e., what his 
product is worth in the market. But this seemingly plausible conclusion may not 
be fully warranted. For one thing, as has been stated, in many instances pay to the 
unimpaired does not depend upon proportional productivity or social utility. More 
important, such proportional payment, if it is the total compensation, fails to pay 
the handicapped worker his worth as a person — all persons have value in their 
Capacities other than as earners. 

But it does not follow that the employer should pay the difference between 
the amount called for by the statute and the employee’s due. As a measure of the 
employer’s required contribution, the proportional measure seems reasonable 
and fair. But the worker ought to receive the minimum due him as a member of 
Society. As this share is essentially unearned by anyone, it represents no burden to 
the taxpayer or anyone else; it simply is the share all can claim by virtue of being 
human beings, in an organized society. As with other subsidies for societal pur- 
Poses, society at large (the federal treasury) should provide a supplement adequate 


ad as § 524.2(a) (1973). 
iad S.C. § 214(d)(1) (1970). 

52S. REP. No. 1487, 89th Cong., 2d Sess. 23 (1966). The conference report described a somewhat 
revised version, but did not describe the purpose of the provision or the Teasons for its revision. 
H.R. Rep. No. 2004, 89th Cong., 2d Sess. (1966). Regulations governing “Application for a certificate” 
do not call for the information the administrator would need to make the determination based upon 
the policies described, 29 C.F.R. § 524.3 (1973). It does require a statement of the disability and 
the employer's proposed rate guarantee. If the administrator acts on these alone, it is the employer 
who makes the determination, a device which provides but dubious Protection. Moreover, in some 
circumstances the products of the handicapped and the retarded are superior in quality to those 
of nonimpaired persons who lack their patience. It is both inaccurate and unfair to assume that 
the handicapped and retarded invariably produce inferior wares. 
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to bring wages up to the minimum. Whether the “unearned increment” paid out 
periodically as needed would be adequate for the needs of mentally retarded 
citizens cannot now be determined. It would, however, take this society part of 
the way toward providing adequate income and employment — how far remains to 
be seen. 

Whether this formula properly applies to institutionalized and sheltered work- 
shop employees presents special issues. In both instances the handicapped receive 
the benefits of facilities whose operation require substantial expenditure not covered 
by receipts. It is worth repeating that frequently the low productivity stems from 
inferior equipment or industrial practices, rather than inferior capability. The discus- 
sion here assumes that in some situations lower productivity may remain after ade- 
quate capital and program are provided. 

One cannot blink at the fact that such facilities commonly receive insufficient 
funds and so, arguably, need the cheap labor of their clients to survive. This factor 
requires at least two observations, First, it must be recognized as a basic fact of life 
that the general populace regards the handicapped with considerable aversion. 
Moreover, “normal” individuals tend to desire a greater social distance between 
themselves and those with brain impairments than those with illness or physical 
disablement.53 Understanding this phenomenon and Overcoming it stand as towering 
Preconditions of effective amelioration of the lot of the handicapped and especially 


amenable to reasoned discourse, but a new value system declaring that all human 
beings have substantial and irreducible rights as members of society may move this 
society toward the goal of understanding its uneasiness and overcoming it. Such 
efforts should have high priority. As long as the mentally retarded are shunned and 
regarded as subhuman, entitled only to a subminimum wage, few if any programs on 
their behalf can be adequate. 

Public characterization of mental retardation will affect priorities assigned to 
dealing with the hardships of retardation. When the public recognizes that the way 
€conomic society operates causes a great proportion of the malnutrition and the in- 
sufficiency of medical care among the poor which in turn cause a large proportion of 
retardation, public responsibility may more readily be undertaken. 

Although there are varying opinions as to who ought to bear the costs of institu- 
tions, the public pays the most extensive and costly ones — public schools. They benefit 
not only schoolchildren and their immediate families, but the community at large as 
well. They prepare the young to fill their roles in society, roles that are to be as pro- 
ductive as possible. In democratic theory at least (but certainly not in practice) public 
education must be equally available, through high school at the minimum, to all 
individuals regardless of variations in ability. This educational obligation toward 
the retarded is increasingly recognized, if not fully acted upon.>4 Although residential 


53In a ranking of desired “social distance” among 20 conditions, test groups consistently placed mental 
retardation 19th, just behind the desired association with ex-convicts (18th): cerebral palsy ase 
showed low acceptability, ranking 13th and 15th. Tringo, The Hierarchy of Preference Towar 
Disability Groups, 4 J. SPeciaL EDUC. 295 (1970). 

54See Herr, pp. 252-64,Chapter 9 of this volume. 
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institutions and sheltered workshops are not the same as schools, it can be argued 
that their purposes are similar: maximization of an individual's utility to himself and 
the community and shaping of the individual to the society’s basic standards. 


CONCLUSION 


These arguments move, rather hesitantly but steadily, toward the view that blame- 
less physical or mental disability warrants community help. The rather spontaneous 
way in which the Senate added kidney treatment for all to the Medicare program 
evidences a widely shared community value, just as the Prouty amendment in the 
1960s registered the commonly held view that old people without public pension 
income ought to receive some income at general public expense. 

Increasingly, this society is coming to regard illness and physical misfortune as 
tisks that are publicly insurable if private means prove inadequate. By these emerging 
standards institutional care and services are not chargeable to the blameless recip- 
ients. And if they are so chargeable in part, it would seem worth the cost to pay the 
working person the income “earned” by being a member of society and then taking 
Payment from him for part of the value of the facility’s service to him. The paying 
customer has more standing in everyone's eyes, especially his own, than the recipient 
of charity. 

One can hope for the most widespread success for experiments in training institu- 
tionalized retarded citizens for self-sustaining community living, either alone or in 
groups. Full compensation on the scale argued for in this paper can only contribute 
to such efforts. If successful, this proposed approach probably will prove cheaper 
than most present institutional arrangements. Adequate compensation, then, con- 
Stitutes part of the effort toward enabling the mentally retarded to use their full 
capabilities. Everyone would benefit. 


Reaction Comment 


MILTON W. FERRIS 


THE RIGHT of retarded citizens to adequate income and employment has been 
well expressed by the United Nations’ Declaration on the Rights of Mentally Retard- 
ed Persons: “The mentally retarded person has a right to economic security and to a 
decent Standard of living. He has a right to perform productive work or to engage in 
any other meaningful occupation. . . .”' Whether this right remains a platitude or 


‘United Nations Declaration on the Rights of Mentally Retarded Persons, G.A. Res. 2856 Art. 
3, 26 U.N. GAOR Supp. 29, at 93, U.N. Doc. A/8429 (1971). 
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becomes a reality will depend on whether or not attorneys join the fight on behalf of 
retarded citizens. 

Bernstein advances several worthy approaches to the acquisition of economic 
security and a decent standard of living for the retarded citizen. His reference to the 
tort system suggests that many retarded citizens should be able to recover for the 
damages suffered through many years of neglectful and wrongful acts and omissions 
on the part of those responsible for their care and rehabilitation. It would not be dif- 
ficult to prove that these acts of negligence have grossly affected retarded citizens’ 
economic security and their right to a decent standard of living. Thousands of un- 
employed and unemployable retarded citizens are languishing in substandard living 
conditions in many public and private facilities, as well as in their own communities, 
They are living proof of the damage that is caused by the deprivation and misappli- 
cation of programs necessary for their public education, vocational education, and 
habilitation — all so necessary over and above the love and care which many have not 
received. The remedial effects of the popular class action suits are evident. Perhaps 
applying remedies of the tort system can also bring about improvements in the many 
programs and facilities that need a good jolt — where it is most effective — in the 
pocket book. 

There are over 900 sheltered workshops, work activity centres, and similar voca- 
tional facilities in the United States with an average enrollment of 40 workers or 
clients per facility. Most of these 36,000 workers are engaged in quite similar work 
processes or operations, mainly hand sorting, hand assembling, hand packaging, foot 
press operation, and so on. The average pay rate is 40¢ per hour in work activity 
centers and 80¢ per hour in sheltered workshops.” In 20 years I have observed many 
retarded people working a steady 6 to 8-hour day to their fullest capability and 
producing good quality products in quantity. They are paid wage rates at special 
subminimum wage levels allowed by the United States Department of Labor.’ 

For over 40 years I have also observed nonretarded workers performing similar 
duties in private industry and government agencies. Many were not always working 
to their fullest capability or for a steady six to eight hours per day, nor were they 
producing greater quantity or quality than the retarded workers. This supports 
Bernstein’s statement that similar work commands different pay in different indus- 
tries; only the place of work is different — not the effort and certainly not the need. 
However, with nonretarded workers the minimum statutory wage rates were at least 
twice as high, and this minimum is often criticized as being too low. 

The concept that a basic minimum wage is essential, regardless of productivity, 
has already been demonstrated by the proponents of the “guaranteed annual wage.” 
Surely the right of retarded persons to perform productive work or to engage in any 
other meaningful occupation to the fullest possible extent of their capabilities should 
be readily accepted in a democratic society. 

Before leaving the topic of the minimum wage and the expected decent standard 
of living, I would like to reinforce Bernstein's position further. The Fair Labor Stan- 


2M. W. Ferris, NARC Survey for Sen. H. Humphrey, Dec. 10, 1971 (informal survey by the 
National Ass’n of Retarded Children Vocational Rehabilitation and Employment Comm.). 
3Fair Labor Standards Act, 29 U.S.C. § 214(d) (1970). 
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dards Actestablishes a minimum wage based presumably on that wage’s ability to sup- 
port a specified and acceptable standard of living. The rate set as the minimum wage 
for nonhandicapped workers is not determined by any benchmarks based on produc- 
tion or ability. Why then should the 5 million disabled,4 including approximately 
3 million mentally retarded, individuals who are in need of vocational rehabilitation, 
training, and employment have to endure special, lower minimum rates which are, in 
fact, established on the basis of special benchmark production levels in the profit- 
making sector of society? 

This is extremely inequitable when we consider that these benchmark produc- 
tion levels are not truly comparable inasmuch as they have been achieved not by the 
private industry employee’s ability to work faster or harder, On the contrary, they 
have been achieved through the advances made in tool design, processing tech- 
niques, andimproved management skills. Perhaps lawyers can help interpret whether 
the special minimum wage for handicapped workers in rehabilitation facilities con- 
tradicts the right to perform productive work or to engage in any other meaningful 
occupation to the fullest extent of the retarded worker’s capabilities. 

Special minimum wages were established originally to help the mentally retarded 
and, especially, the sheltered workshops and work activity centers, which found it 
difficult to pay the regular minimum wage. Many will claim that under present cir- 
cumstances, rehabilitation workshops and special on-the-job training programs 
have substantial and inherent expenditures for therapeutic and ancillary services 
which cannot and should not be covered by production receipts. Under existing 
conditions it is almost impossible for these types of rehabilitation facilities to pay the 
current regular minimum wage to clients/workers and also meet overhead costs. 

Existing conditions, however, can and should be changed. The handicapped 
worker has little influence with regard to the decisions made to place him in training 
or employment situations or in sheltered work programs. He has no part in establish- 
ing the working conditions or his training and rehabilitation programs. As a result, 
many retarded workers are striving for a decent wage in job training programs and 
facilities that have not been improved or have not benefited by job simplification 
Studies, technical tooling advances, job reengineering, quality control, or other 
advanced management techniques. It is significant that many of the skills to redress 
these imbalances lie with lawyers, especially those who specialize in labor law. 

Bernstein indicates that in the seamen’s program “the shipowner owes the 
Seaman the duty to provide a seaworthy ship with equipment in proper order.” The 
least other employers are expected to provide are good working conditions; this 
increases the worker’s ability to increase the employer’s profit, as well as his own 
income. This obligation should also be recognized in the search for employment 
Opportunities for the retarded citizen. The operators or sponsors of vocational edu- 
Cation facilities, work activity centers, and sheltered workshops, as well as employers 
involved in on-the-job training projects of the retarded, also should have the duty to 
Provide an up-to-date facility with a realistic work atmosphere. They have an 
obligation to provide a crew of workshop technicians, directors, supervisors, and 


4Vocational Rehabilitation Amendments of 1971, H.R.'8395 § 2(1), 92d Cong., Ist Sess. (1971). 
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administration and production personnel well experienced in the world of work and 
employment. 

There is also reason to believe that many existing prevocational preparation and 
work training centers for the mentally retarded, at postschool level, do not achieve 
optimum results with their clients because they do not provide an environment that 
conveys to the trainees a positive feeling of their moving toward an adult Status; 
moreover, the World Health Organization Committee on Mental Health, meeting in 
Geneva in 1967, felt, and this is the International Labor Office’s experience, too, 
that work supervisors with experience in industry tend to be more successful in these 
situations than supervisors (teachers) who reflect a school atmosphere. In other 
words, a training center or sheltered workshop must try to simulate an industrial, 
rather than an educational or institutional, atmosphere and must as far as possible 
provide the conditions (hours of work, work procedures) usually found in normal 
industrial or commercial establishments.5 

The sponsors and operators also have the duty to obtain and provide the type of 
work contracts, technical skills, and equipment that should profitably enhance the 
retarded worker's right to meaningful occupation, the right to economic security, 
and the right to a decent standard of living. The provisions of the Wagner-O’Day 
Act as amended in 1971,° the provisions of the Gude amendment of 1972 to the Small 
Business Investment Act,7and the little-known and even less frequently utilized provi- 
sions of the Vocational Rehabilitation Acts of 1968 and 1973* were enacted to 
improve rehabilitation and workshop facilities, employment opportunities, and the 
standard of living and wages for the retarded worker or trainee. 

Given the choice, most retarded adolescents, adults, and their families would 
prefer to earn a decent wage and pay for necessary therapeutic and ancillary services, 
rather than continue their dependence on others. 

Lawyers, while seeking to enforce existing laws, must persist in formulating new 
and beneficial laws designed to ensure the fullest possible level of independent living 
for mentally retarded citizens in this society. 


Reaction Comment 


DAVID CHAMBERS 


BERNSTEIN’S PAPER advances no constitutional arguments for requiring the 
government to ensure economic security for retarded citizens. His omission is justifi- 


°K. Kaplansky, Integrated and Sheltered Workshops for the Retarded, Oct. 1-6, 1972 (paper 
delivered at 5th International Congress on Mental Retardation, Montreal). 

£41 U.S.C. §§ 46-48(c) (Supp. I 1971). 

715 U.S.C. § 636 (Supp. II 1972), as amended 15 U.S.C.A. § 636 (Supp. 1973). 9: 
® Vocational Rehabilitation Act of 1968, Pub. L. No. 90-391, §§ 7(a), (b), (d), 10, 82 Stat. 299; 
Rehabilitation Act of 1973, 29 U.S.C.A. §§ 701 et seq. (Supp. 1974) (originally enacted as Act 
of Sept. 26, 1973, Pub. L. No. 93-112, 87 Stat. 355, and repealed the Vocational Rehabilitation 
Act of 1968). 
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ed not merely by the alternative focus he has chosen, but also by the absence of any 
sound or vendible constitutional arguments to advance. There remain, however, 
important roles for attorneys. 


THE MISSING CONSTITUTIONAL RIGHT TO MINIMUM 
SUBSISTENCE 


With the magnanimity that a body without power can afford, the United Nations, in 
its Universal Declaration of Human Rights, has declared for individuals in all nations 
a right to a “standard of living adequate for . . . health and well-being” and a right 
“to work, to free choice of employment, and to just and favorable conditions of 
employment.”! The United States has a Constitution with force but no comparable 
provisions. Asoriginally adopted, the Constitution and Bill of Rights contained express 
protection for the economic interests of slaveholders and owners of other property 
but ignored the economic interests of others, mentally retarded or otherwise. Con- 
gress was authorized from the outset to “provide for the . . . general Welfare,”2 but 
in 1789 few persons expected that Congress would distribute money or create job 
programs for persons in need and fewer yet would have believed that Congress had a 
constitutional obligation to do so.? Amendments adopted since the Civil War have 
ended slavery and authorized a graduated income tax, but have done little more for 
the economic interests of the citizen with modest income. The local governments and 
States within the United States assumed early on the function that England’s Parlia- 
ment had long imposed on its counties of providing relief for the worthy poor.4To 
date, however, no state court has held that its state constitution imposes an obliga- 
tion on the legislature, enforceable by the courts, to guarantee a minimally decent 
Standard of living or even an opportunity to work. 

Despite the United States Constitution’s silence, no great leap of imagination is 
required to devise arguments that either the state or federal government or both must 
ensure minimal levels of economic security to its citizens. It can, for example, be 
argued that ensuring a minimal level of subsistence is essential to the enjoyment of 
other rights explicitly guaranteed by the Constitution, such as the exercise of religion 
or free speech, although there is a textual difficulty here since these enumerated 
tights are defined only in terms of a right to be free from interference with speech or 
religion, not in terms of an obligation to foster speech or religion. It also can be 
argued that Congress’ power to provide for the general welfare has become an obli- 
gation to do so as it has taken over more and more of the functions formerly perform- 
ed solely by states. Finally, it can be argued that the equal protection clause of the 


pe Nations’ Declaration of Human Rights §§ 23-25, G.A. Res. 217, U.N. Doc. A/810, at 
(1948). 
°U.S. Const. art. I, § 8. 

3See C. BEARD, AN Economic INTERPRETATION OF THE CONSTITUTION OF THE UNITED STATES (1923). 
pe also R. BROWN, CHARLES BEARD AND THE CONSTITUTION (1956). 

D. Roruman, THE Discovery OF THE ASYLUM 3-29 (1971). 
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fourteenth amendment (and its counterpart in the due process clause of the fifth) 
creates a governmental obligation to ensure access to the important elements of 
survival so long as others in the society have such access. 

So far as I can find, no litigant in any case argued before the United States 
Supreme Court has advanced these arguments, though they have been discussed in 
the legal literature. °Litigants may have avoided such arguments because they believ- 
ed them specious. Given the ardor and commitment of attorneys in the welfare rights 
movement of the last decade, however, it is more likely that they resisted these argu- 
ments and used narrower ones because they realized that the Court would have 
rejected broader ones. 

The Supreme Court is simply not ready to declare a right to economic security, 
in the form of either grants or jobs, for all Americans or even for retarded Americans. 
Attorneys raising issues bearing on access to minimum security have generally cast 
the issues under the equal protection clause as narrow claims that two groups, equal- 
ly needy, are being accorded unequal treatment under some governmental benefit 
program. Even in this narrow setting, the Court’s attitude toward the judiciary’s role 
in ensuring economic security for persons with low incomes can best be described as 
ambivalent. In one of the most important equal protection cases, Dandridge v. 
Williams,® for example, the Court upheld Maryland welfare legislation that granted 
to large families a lesser portion of their needs than it granted to small families. 
Acknowledging that the legislation involved “the most basic needs of impoverished 
human beings,” the Court nonetheless could find no constitutional basis for applying 
a different standard to cases involving subsistence from the one it applied in equal 
protection cases involving purely commercial regulations; the discrimination, to be 
upheld, must merely be rationally related to the service of any imaginable legitimate 
government purpose. According to the justices, “the intractable economic, social, 
and even philosophical problems presented by public welfare assistance programs 
are not the business of this Court.”7 

The Court has explicitly reaffirmed its position in Dandridge in more recent 
cases involving cash benefits and access to decent housing, ® but it has not uniformly 
rejected equal protection claims involving access to economic security. Perhaps 
irritated by Congress’ motives, the Court, in 1973, struck down the exclusion from 
eligibility for food stamps of groups that included any person not related to at least 
one other within the group (“hippie communes” were on Congress’ mind). The Court 
labeled the exclusion utterly irrational, although it was in fact no more irrational than 
the legislation upheld in the Maryland case three years before.9On the same day in 
1973, the Court invalidated another statutory exclusion from the food stamp program, 
spinning a novel, potentially far-reaching, rationale under the due process clause: 


5For parts of these arguments, see Michaelman, On Protecting the Poor Through the Fourteenth 
Amendment, 83 Harv. L. Rev. 7 (1969); G. Vlastos, The Human Right to Economic Assistance, 
Aug. 1969 (unpublished paper presented at Estes Park, Colorado). For an attack on them see 
Winter, Poverty, Economic Equality and the Equal Protection Clause, 1972 Sur. Cr. REV. 41. 

6397 U.S. 471 (1970). 

71d. at 487. 

8Jefferson v. Hackney, 406 U.S. 535 (1972); James v. Valtierra, 402 U.S. 137 (1971). 

United States Dep't of Agriculture v. Moreno, 413 U.S. 528 (1973). 3 

10United States Dep't of Agriculture v. Murry, 413 U.S. 508 (1973). The exclusion is found in 7 
U.S.C.A. § 2014 (b) (Supp. 1973). 
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The exclusion of the group (any household which includes a person eighteen or older 
who is claimed as a dependent by someone not a member of that household) was said 
to create a conclusive presumption that the members were not in need, without pro- 
viding individuals within the group a chance to prove that they were indeed needy. 
Again, the case could just as easily have been analyzed under the equal protection 
clause and an opposite result reached under Dandridge (that is, even though the 
exclusion denied aid to some who were needy, it was a rational rough-and-ready tool 
for identifying many who were not.!! 

These recent decisions may indicate a reversal of field for the Court and fore- 
shadow a period in which the Court will force more equitable distribution of govern- 
ment benefits. I doubt it, however. The Court’s inconsistent concern for compelling 
equal treatment within programs that governments have already created hardly 
presages an era in which courts will try to force governments to create new benefits 
or opportunities where no program currently exists for anyone. 

Why has the Court taken this constricted stand? It cannot be due alone to the 
absence of specific propelling language in the Constitution itself, for the Court has 
frequently found constitutional interests without explicit language. Consider, for 
example, the Burger Court's decisions regarding abortions or regarding denials of 
rights to aliens.'2 It appears that the Court’s refusal to act is based in part on the fact 
that some justices lack genuine concern for the indignities suffered by persons of low 
incomes 

For all the justices, whatever their level of concern, reluctance to act is probably 
reinforced by their perception, a perception that should give pause even to the most 
aggressive judicial activist, that no single judicial decision or group of decisions can 
resolve the issues. The justices can, with a flick of their robes, eliminate formal 
barriers to abortion or employment by aliens, but a direct holding, however unlikely, 
that all persons are entitled as of right to sufficient income or resources to subsist 
would place courts in an unwinnable struggle to force appropriations by state legisla- 
tures and Congress (and into the middle of struggles between the legislatures and 
the Congress). It would also require a constitutionalized and presumably organic 
definition of subsistence, a notion that would, if the line were drawn above the 
point of preventing literal starvation, involve as subjective a judgment as obscenity. 
Even a limited holding according added weight to the individual's interest in sub- 
sistence in equal protection cases would force the courts into repeated assessments 
of the acceptability of the justifications states would offer for restrictions and into 
the thicket of alternative mechanisms governments may claim to be using to 
achieve rough equality —tax laws, cash grants, in-kind programs, employment 
placement programs.!* 


"Id. at 522 (Rehnquist, J., dissenting). F 

12Roe y. Wate AIG USS. 113 (1973) Pada Graham v. Richardson, 403 U.S. 365 (1971) (aliens). 

13For the prime example of insensitivity to the dignity of poor persons, see the Court's opinion 
in the case permitting the states to condition receipt of welfare benefits on recipient's willingness 
to permit visits into their homes to inspect for eligibility and for need for services. The Court 
there revived the old view of welfare as charity. Wyman v. James, 400 U.S. 309 (1971). 

'4For an example of a social scientist who advocates an employment strategy, see Packer, Employ- 
ment Guarantees Should Replace the Welfare System, CHALLENGE, at 21 March-April 1974. The 
National Welfare Rights Organization has, on the other hand, consistently advocated a cash 
Strategy for almost all support except for medical care. For a general review of strategies, see Jencks, 
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Thus, although neither prior case law nor the language of the Constitution 
compels or precludes the Court’s finding a constitutionally based right to subsis- 
tence, courts probably would be wise to avoid declaring such a right until the time 
comes when they can draw upon a view widely accepted by the public of a specific 
approach to the elimination of gross inequalities of income. A struggle with legis- 
latures today to force vindication of the right (“All right, Congress, we enjoin further 
expenditures on the National Guard until you provide for persons of low income”) 
would certainly fail and would possibly erode the Court's powers in a variety of 
other areas. The foreseeability of a debilitating struggle thus not only makes the 
Court's reluctance understandable, it also probably vindicates it. The fact, how- 
ever, that courts are ill-equipped to compel the assurance of adequate income should 
be viewed as redoubling Congress’ duty to provide assurance — not as releasing Con- 
gress from any obligation to concern itself. 


MORE PROMISING ROLES FOR COURTS AND LAWYERS 
IN ADVANCING THE ECONOMIC INTERESTS OF 
MENTALLY RETARDED CITIZENS 


Even though economic security for America’s retarded citizens is quite unlikely 
to be corrected through broad constitutional litigation, there remains much for 
attorneys to do. First, within a narrowly limited range, courts may be ready to use 
the Constitution to invalidate some state practices affecting the economic interests 
of the retarded. They may, for example, use the Constitution to put an end to 
forced uncompensated labor by residents of institutions.15 They may aid long- 
term economic security of retarded persons through favorable holdings in right 
to education cases and in cases seeking to improve the quality of life at custodial 
institutions and to block unnecessary commitments to them.!6 They may also, if 
mental retardation is eventually held to be a suspect classification in equal protec- 
tion cases, invalidate economic legislation openly discriminating against retarded 
persons as a named class.!7 These possible court actions are discussed elsewhere 
in this volume and some are already being pursued by attorneys. 

Other actions lawyers might take turn largely on the degree of retardation of 
the person or persons being represented. The problems of economic security for 
the borderline or mildly retarded citizen who holds a job in the regular economy 
are likely to be the same as those of millions of other low-income Americans: The 


The Poverty of Welfare: Alternative Approaches to Income Maintenance, 1 WORKING PAPERS 
FOR A New Society, Winter 1974, at 5. 
PAPERS FoR A New Society, Winter 1974, at 5. 

abs v. Brennan, 367 F. Supp. 808 (D.D.C. 1973). See also Friedman, Chapter 18 of this 
volume. 

16 See in this volume Herr, Chapter 9; Halpern, Chapter 13; Strauss, Chapter 15. 

17 See in this volume Gilhool, Chapter 7; Burt, Chapter 14. One discrimination that may or may 
not be benign is the provision of the minimum wage legislation that permits a lower minimum to 
be set for retarded persons. 29 U.S.C. § 214(d) (1970). 
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retarded person often works full time, year-round and still does not earn enough 
to sustain himself and his family at a decent income level. Take out a pencil and 
paper yourself and add up what you would consider the cost of a decent minimum 
level of subsistence for an urban family of four for a year. Include housing, utilities, 
food, transportation, clothing, entertainment, and so forth. (You may find it easier 
perhaps to break costs down by the week or month.) Have you jotted down your 
figures? Most persons who work out such a minimum budget arrive at a figure of 
at least $6,000, not including provision for taxes.!° Now recall that a family head 
working full time at $2.20 per hour (which is the current minimum wage), will earn 
only $4,400 in a year. Many working borderline retarded persons earn substantially 
less. As it does for other poor Americans, the current federal public assistance system 
provides no cash benefits to retarded individuals unless they are totally disabled 
or part of a needy family unit including children and only one parent.!® The single 
retarded person not totally disabled but not earning enough to sustain himself at a 
decent level can receive no federal funds. He may receive food stamps and, in some 
states, Medicaid benefits, but these often fail to erase his income deficit. 

The lawyer's principal arena in seeking redress of these income imbalances 
will be the Congress. Bernstein has set forth some of the principal reasons why this 
nation, through its legislatures, should ensure an adequate level of income for all 
persons who work, without regard to what price their labor can command on the 
open market. His arguments are not of the sort that courts are likely to translate 
into constitutional doctrine. They are broad moral judgments that lawyers and 
others will need to prod Congress to act upon. 

Until Congress acts, attorneys will be needed to secure the statutory benefits 
already available to lower income mentally retarded persons which state and federal 
agencies refuse to advertise and to secure procedural protections that the states 
begrudgingly extend.2° The problem of inadequate awareness of available rights 
is acute for all persons of low incomes, but special efforts by lawyers tailored to 
inform retarded persons are probably called for.?! 

For the mentally retarded person who lives in the community, but who can 
work only in a sheltered setting, the lawyer's tasks will be compounded by further 
legal problems, some of which will be more traditional. Ferris, in his reaction com- 
ment, has outlined some of the problems encountered by persons working in special 
workshops. Lawyers can, for example, help draft articles of incorporation and grant 
applications, try to influence the development of regulations (or, if necessary, 
legislation) to shift the model of the workshop from a treatment center headed by 
a mental retardation specialist to a business venture headed by businessmen, and 


generally serve as legal advisers to a very specialized commercial enterprise. 


‘8For a summary of surveys of public opinion on the income needed to “make do,” see Rain- 
water, Economic Inequality: A Proposal, 1 WORKING PAPERS FOR A New Society, Spring 1973, 
at 50. 

1942 U.S.C. §§ 606(a) & 1381 (1970). d 

See, e.g., Bell & Norvel, Texas Welfare Appeals: The Hidden Rights, 46 Texas L. Rev. 223, 
245 (1967). 

°1A particularly useful, if somewhat dated, publication is U.S. Der’r oF HEALTH, EDUCATION & 
WELFARE, Pus. No. (OS) 72-26 MENTAL RETARDATION FINANCIAL ASSISTANCE PROGRAMS OF THE 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE (1971). 
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Lawyers also need to reach out and get to know well the mentally retarded popu- 
lation they are serving and the people who are already serving them. The latter 
group should include established business organizations like the chambers of com- 
merce, the Small Business Administration, and labor unions. 

For the retarded person who lives in the community but cannot obtain full 
employment, some public assistance benefits may be currently available. This 
citizen’s economic security is likely to turn not merely on the extent of available 
cash assistance, but increasingly important as the level of retardation becomes 
more profound, on the quality of “in-kind income” available to him: housing, 
guardianship services, counseling services, and so forth. The lawyer's work in 
ensuring economic security thus shifts to the effort to secure adequate services, 
humanely provided, to persons who need them. The shift will be nearly total for 
attorneys working with individuals who live year-round in residential treatment 
centres and require long-term care and custody. For many of these persons, in- 
kind services will wholly replace earned or granted cash benefits as the basis for 
their material security, and arguments based on the right to habilitation or the right 
to be free of injurious treatment will be arguments for economic security in trans- 
muted form, 

We are in controversial territory when discussing economic security for 
severely and profoundly retarded persons, no matter where they live. For many of 
them, true security in the sense of reliable lasting freedom from the high proba- 
bility of privation may be possible only at the cost of denying them all power to 
make important decisions for themselves. Such denial of free choice will also 
extend to many retarded persons living in the community with guardians. Dis- 
guised in the form of questions of fact about an individual’ capacities will be ques- 
tions of value about the right of individuals, if they wish, to make choices for them- 
selves even when their choices may be viewed as grossly unwise by some external 
criteria. Economic security, like poverty, is best viewed as a relative concept. It 
is a nonabsolute measure of the overall quality of a person’s material life through 
time, as viewed either by the person himself or by someone else making political 
judgments about its quality. It is not merely the sum of the calories poured into his 
body and the watertightness of the roof over his head. 

Some retarded persons will feel secure only if they know that others will take 
care of them always. Others will feel secure only if permitted power to make some 
choices. Where choice is at issue, traditional civil liberties issues discussed else- 
where in this volume become important. 

The civil liberties aspects of economic well-being are important. The point 
in this brief discussion is that for the increasing numbers of retarded persons who 
work in the free economy, these and other constitutional issues will be of far less 
importance than the gross disparity of incomes between the richest and poorest 
Americans, a disparity which the courts, even with the vaunted equal protection 
clause, will not reduce. Where the economic problems of mentally retarded citi- 
zens are different from those of low-income persons generally, they will still rarely 
be of constitutional dimensions. Lawyers who want to help need to get to know 
well those professionals like Milton Ferris who need legal help. 


CHAPTER 11 

Zoning Restrictions 
and the Right to 
Live in the 
Community 


Editorial Introduction 


The nineteenth century movement which produced large, 
remote, secure institutions for mentally retarded people also produced 
land use control. Although the connection may not be obvious, one of the 
more subtle points of this chapter is that these two massive edifices of 
the law resemble one another. The instincts which call for pleasant 
places to live in also call for the exclusion of threatening and dissimilar 
people from one’s pleasant neighborhood. The resemblance sets one 
thinking about institutions for retarded people, of course, and also about 
prisons, mental hospitals, juvenile homes, and ghettos. 

Chandler and Ross, both vigorous, no-nonsense, law reform lawyers, 
analyze here an incredible welter of constitutional clauses, statutes, 
state and local administrative regulations, municipal ordinances, and 
judicial orders and opinions. They do it clearly and with single-minded 
intensity, concluding their essay (as one might expect of advocates) with 
a number of practical suggestions for lawyers and others who represent 
residential care operators and retarded citizens before local zoning 
authorities. 

Opposition to small residential care facilities comes from the poten- 
tial neighbors of these clients. The reaction comment by Deutch, a 
chemist speaking here as an objecting neighbor, presents the viewpoint 
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of one who has been faced with the establishment of a group home in a 
single-family residential district. Deutch argues for recognition of the 
“costs” imposed upon neighbors by the establishment of group homes 
and for a consensus, rather than an advocacy approach to the problem. 

Simmons also pursues the “social cost” analysis, but from a com- 
parative view of general theories of such costs. He urges the recogni- 
tion that group homes for mentally retarded citizens are distinguishable 
from ordinary single-family residences and probably from other con- 
gregate living arrangements as well. Simmons argues that an analysis 
of the distinguishing characteristics would further both policy making 
and advocacy. 


PRINCIPAL PAPER 


JO ANN CHANDLER AND STERLING ROSSJR. 


The Kallikak family presents a natural experiment in heredity. A young man 
of good family becomes through two different women the ancestor of two lines of 
descendants — theone characterized by thoroughly good, respectable, normal citizen- 
ship, with almost no exceptions; the other being equally characterized by mental 
defect in every generation. . . . 

We find on the good side of the family prominent people in all walks of life and 
nearly all of the 496 descendants owners of land or proprietors. On the bad side we 
find paupers, criminals, prostitutes, drunkards, and examples of all forms of social 
pest with which modern society is burdened. 

From this we conclude that feeble-mindedness is largely responsible for these 
social sores. 

Feeble-mindedness is hereditary and transmitted as surely as any other char- 
acter. We cannot successfully cope with these conditions until we recognize feeble- 
mindedness and its hereditary nature, recognize it early, and take care of it. 

In considering the question of care, segregation through colonization seems 
in the present state of our knowledge to be the ideal and perfectly satisfactory 
method. (Henry Goddard, 1912)! 


Today, of course, we know that most retarded adults make an adequate ad- 
justment in the community, and that they are more likely to be the victims rather 
than the perpetrators of social injustice. It is also widely accepted that heredity is a 
relatively insignificant factor in the causation of retardation, as compared to mater- 
nal health and socio-cultural factors. (Wolf Wolfensberger, 1969)? 


1H, GODDARD, THE KALLIKAK FAMILY 116-117 (1912). 
2Wolfensberger, The Origin and Nature of Our Institutional Models, in CHANGING PATTERNS IN 
RESIDENTIAL SERVICES FOR THE MENTALLY RETARDED 59, 129 (R. Kugel & W. Wolfensberger eds. 
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THE BACKGROUND OF CHANGING ATTITUDES 
AND POLICIES 


With the relatively recent acquisition of increased medical and behavioral knowl- 
edge about the condition of mental retardation, traditional theories are being erod- 
ed rapidly. In their place new models of care and treatment are being developed. 
Goddard represented the professional sentiment of his time. Between 1900 and 
1915 the mentally retarded were the object of the most vituperative attacks: 


It has been truly said that feeble-mindedness is the mother of crime, pauperism and 
degeneracy. 3 

For many generations we have recognized and pitied the idiot. Of late we have 
recognized a higher type of defective, the moron, and have discovered that he is a 
menace to society and civilization; that he is responsible to a large degree for many, 
if not all, of our social problems.4 


I do not think that, to prevent the propagation of this class it is necessary to kill 
them offorto resort to the knife; but, if itis necessary, it should be done. 5 


The authors of each of these invectives, including Dr. Goddard, had been, or 
became, presidents of what is now the American Association on Mental Deficiency.6 

Though such verbal abuse decreased in the 1920s, large-scale institutional 
congregate care, offering only custodial supervision, was established as the pre- 
vailing approach to residential services for the mentally retarded. Many of this 
nation’s large state hospitals for the mentally retarded were constructed in the 
years following World War I. It was not until the 1960s that the institutional theory of 
residential services was broadly challenged. In 1967 Blatt and Kaplan exposed, by 
photograph and narrative, the brutal reality of institutional “back wards.”’ Bengt 
Nirje, from Sweden, visited United States institutions for the retarded in 1969 and 
observed: 


They represent a self-defeating system with shockingly dehumanizing effects. Here, 
hunger for experiences is left unstilled; here, poverty in the life conditions is sus- 
tained; here a cultural deprivation is created — with the taxpayers’ money, with the 
concurrence of the medical profession, by the decisions of the responsible political 
bodies of society.8 


“Id. at 104 (quoting a statement by W.E. Fernald made in 1915). 

4Id. at 102-03, quoting from Goddard, in PROCEEDINGS OF THE NATIONAL CONFERENCE ON CHARITIES 
& Correction 307 (1915). 

51d. at 106, quoting from Johnson, in PROCEEDINGS OF THE NATIONAL CONFERENCE ON CHARITIES & 
Correction 410-11 (1901). 

Sid. at 105. 

7B. BLATT & F. KAPLAN, CHRISTMAS IN PURGATORY (1967). 

8Nirje, A Scandinavian Visitor Looks at U.S. Institutions, in CHANGING PATTERNS IN RESIDENTIAL 
SERVICES FOR THE MENTALLY RETARDED 51, 56 (R. Kugel & W. Wolfensberger eds. 1969). 
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The most important contribution of the Scandinavian influence has been Nirje’s 
concept of “normalization.”® The normalization principle “means making available 
to the mentally retarded patterns and conditions of everyday life which are as close 
as possible to the norms and patterns of the mainstream of society.”! Translated 
into residential services, normalization prescribes the development of small-group 
homes which provide residents with as near a family environment as possible. 
Dybwad refines the normalization principle into the essential components of inte- 
gration, dispersal, specialization, and continuity. Integration is the absorption of 
the retarded into the community; dispersal is the uniform distribution of residential 
facilities throughout the community; specialization is the limitation on the types of 
residents served in a certain facility and the services offered that resident; and conti- 
nuity enables the handicapped individual to receive a broad range of specialized 
services and available care." 

As the maintenance of large-scale institutions comes under increasing legal, 
philosophical, and political attack, states are turning to foster or group homes for 
residential care of the handicapped. A foster or group home will generally house a | 
small number of handicapped residents and be licensed by the state in categories 
which turn on the number of residents and the types of handicaps they possess. The 
operator of a licensed foster or group home for the handicapped is usually a private 
person who owns or leases a house and is paid by a state agency for the room and 
board provided. Treatment is usually not one of the services provided by the 
operator or the facility; treatment occurs off the premises or is provided by a spe- 
cialist who comes into the home. 

This new approach requires a flexible dispersal of foster homes for the mentally 
handicapped in geographic areas most conducive to normalization. Many cities 
and counties throughout the nation are attempting to prohibit dispersal. In most 
instances this prohibition assumes the form of exclusion of foster or group homes 
from residential zones. The problem faced by concerned citizens and interested 
attorneys is how to facilitate flexible placement. The issue is how to overcome dis- 
criminatory exclusion of family care homes for the mentally retarded from residen- 
tial zones and particularly from single-family residential zones. 


STATE TRANSFER TO THE PRIVATE SECTOR OF 
THE RESPONSIBILITIES FOR THE MAINTENANCE OF 
RESIDENTIAL SERVICES FOR THE RETARDED: 

THE CALIFORNIA SITUATION 


In the same year that Nirje introduced his principle of “normalization” to this 
country, 1969, California enacted the Lanterman Mental Retardation Services Act 
The major thrust of the law was to create a statewide system of regional centers. ' 


° Id. at 181-85. 

107d, at 181. 

11 Dybwad, Action Implications, U.S.A. Today, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR 
THE MENTALLY RETARDED 383, 385-89 (R. Kugel & W. Wolfensberger eds. 1969). 

12CAL, HEALTH AND SAFETY CODE § 38100 et seg. (West Supp. 1973). 
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A regional center is a private nonprofit corporation receiving state money for the 
purpose of evaluating a mentally retarded person and then placing him in an 
environment appropriate to his handicap. The regional center provides no services 
except evaluation and counseling. Program services are purchased by the regional 
center from private and public vendors. In this way, the regional center may favor 
the development of community programs it determines most beneficial. In addition, 
the center retains the freedom to revoke an individual placement if the services 
prove unsatisfactory. The center can therefore remain a continuing advocate for 
the retarded person. Because the regional center is run by a private board of direc- 
tors and is directly responsible to a planning body of private individuals, private 
citizens determine the kind and quality of services which retarded individuals receive. 

Admissions to state hospitals are through regional centers and are on a volun- 
tary basis.'* Judicial commitment of mentally retarded persons to state hospitals 
still exists if the person is “a danger to himself or others,”" but this form of commit- 
ment has greatly decreased in use since 1969. Regional centers will admit a person 
to a state hospital only if there is no satisfactory alternative. Most residential place- 
ments by regional centers are into foster care or “family care” homes licensed by 
the California Department of Social Welfare or the Department of Mental Hygiene. 

Among the residential facilities licensed by the California Department of 
Mental Hygiene is the following: 


Family Home (Mentally Retarded). “Family Home (Mentally Retarded)” is a 
facility intended solely for the admission of not more than six (6) mentally retarded 
patients who are provided with a program of services and protective supervision in 
a home setting.!5 p 


Though the definition indicates that a program is provided as a part of residential 
care, the fact is that licensees need no prior training or experience with the mentally 
retarded nor do they receive any instruction in mental retardation after licensing. 
Their function is solely to provide room and board. Nevertheless, an orientation 
and some training in mental retardation is seen as a very desirable factor in the 
licensees. 

Regulations require “written zoning clearance or other satisfactory evidence 
of proper zoning” as a condition of department of mental hygiene licensing.!® Re- 
strictive zoning may make acquisition of a license impossible. 


13 Id. § 38150 (West Supp. 1973). 

141d, § 38002 (West Supp. 1973). 2 ka 

159 CAL. ADMIN. Cope § 29. Effective July 1, 1973, the licensing functions of the California Depart- 
ment of Mental Hygiene and Department of Social Welfare were consolidated into the Facilities 
Licensing and Certification Section of the new California Department of Health. CaL. HEALTH AND 
SAFETY CODE §§ 1250 et seq. (West Supp. 1973). Pursuant to this legislative reorganization, regula- 
tions are presently being promulgated to create a single licensing category for the small-group res- 
idential facility serving six or fewer handicapped persons. z aft: 

169 CAL, ADMIN. CODE § 40(k). A proposed amendment to 9 CAL. ADMIN. CODE § 40(k) would eliminate 
the requirement of obtaining zoning clearance for “facilities serving six or fewer persons in a family 
care home located in an area zoned for a residential use.” Approved for filing by California secretary 
of state, April 3, 1973. The amendment would eliminate the burden on the family home operator 
and at least shift the onus of going forward and trying to establish a zoning violation to the munici- 
pality. 
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The California State Department of Social Welfare also licenses family care 
homes under the following administrative definition: 


Family Residential Care Home. A family residence in which room, board, and 
non-medical personal care services including supervision of and assistance with 
dressing, eating, personal hygiene, daily activity, health maintenance, transpor- 
tation and protective safeguards for one to six adults are provided as needed.!7 


Though there is no explicit requirement that zoning clearance be obtained as a 
condition to department of social welfare licensure, compliance with local health 
and fire regulations is required. Local sanitation and fire officials often discover 
that zoning clearance has not been obtained. The planning commission is then 
promptly notified and compliance with the zoning ordinance is demanded. 

Behind the legal framework for community placement of the mentally retarded 
is a philosophy of normalization in residential services. A report by the Assembly 
Ways and Means Subcommittee on Mental Health Services in 1965 found that com- 
munity-located service alternatives to state hospital care were both necessary and 
desirable.'* In 1969 there were 13,000 residents in California’s state hospitals for 
the retarded; in 1973 there were 10,000, Increasing discharges and fewer hospital 
admissions because of the implementation of the Lanterman Act are the reasons for 
the significant decrease in resident population. 

In 1971 legislation was passed to give the adult mentally retarded resident of a 
State hospital the right to a habeas corpus hearing on his request to leave the 
hospital. After an evidentiary hearing, the judge may discharge the petitioner if the 
petitioner is found not mentally retarded or, if found retarded, if the petitioner is 
found no longer in need of hospitalization and appropriate facilities exist in the 
community for his care. It is still too early to determine if this law will have a mea- 
surable impact on the hospital discharge rate. The potential for its broad applica- 
tion toward this end is apparent. 

The changing face of residential services for the mentally retarded in California 
depends on the transfer to the private sector of the responsibility for the mainte- 
nance of residential facilities. By phasing out state hospitals in favor of private com- 
munity-based foster care, the state avoids the costs of owning and operating large 
institutions. It has also tended to leave to private interests the burden of obtaining 
nondiscriminatory zoning ordinances, fire regulations, and health standards. The 
state should not espouse community integration of the mentally retarded and then 
abdicate its responsibility in attaining it. Later in this Paper, an expanded role for 
governmental agencies in overcoming zoning barriers to normalization will be 
proposed. 


722 CAL. ADMIN. CODE § 30011(a). See note 15 supra. 

18 Assembly Ways and Means Subcommittee on Mental Health Services, A Redefinition of State Re- 
sponsibility for California's Mentally Retarded, vol. 21, no, 10, 1965 (Assembly of the State of 
California). See also Study Commission on Mental Retardation, The Undeveloped Resource: A Plan 
for the Mentally Retarded of California Jan. 1965 (a Teport to the governor and legislature, state of 
California). 
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ZONING OVERVIEW 


Zoning is, in essence, the systematic regulation and control of the use and devel- 
opment of real property.19 Modern zoning is the result of urbanization, industrial- 
ization, and population concentration. Traditional land use control devices, includ- 
ing zoning laws, are almost exclusively prospective and restrictive in concept. The 
word zoning emerges from the practice of dividing the municipality in question 
into various districts, or zones. Distinctions are made among parts of a city and 
the uses and restrictions that apply to each part. Zoning was at least initially cal- 
culated to enhance the general welfare through restrictions on the full exploitation 
of an owner's property. Zoning has sometimes had the additional effect of exclud- 
ing certain groups of people, especially ethnic minorities and the poor, from partic- 
ular residential areas. 

The exercise of zoning authority has always been justified as an aspect of the 
police power. In Village of Euclid v. Ambler Realty Co.,?° the Supreme Court of the 
United States said of the constitutionality of a comprehensive zoning plan: “The 
ordinance now under review, and all similar laws and regulations, must find their 
justification in some aspect of the police power, asserted for the public welfare”?! 
The Supreme Court found that the use of zoning to implement planned develop- 
ment was consistent with the requirements of due process. Two years later, in 
Nectow v. City of Cambridge,” the Court reviewed and declared unconstitutional, 
under the due process standard, another zoning ordinance. Since 1928, however, 
the development of judicial interpretation and restriction upon zoning law has 
been left primarily to the states. Federal courts have only recently again begun 
deciding exclusionary zoning cases and applying federal constitutional standards. 
Every state has enabling legislation or constitutional provisions that grant to 
counties and cities, or to other political subdivisions, the power to zone for the 
general welfare. Most state statutes are patterned after the Standard State Zoning 
Enabling Act, which was published by an advisory committee of the Department of 
Commerce in 1926, The enabling statute delegates the power to zone and generally 
sets the minimum necessary requirements for zoning procedure. The state enabling 
Statutes grant local units wide discretion; generally, the state statutes do not have 
clear substantive standards and require only that zoning ordinances prohibit things 
which are harmful to health, morals, safety, or welfare. 


One commentator has pointed out what he considers the four axioms of the legal theory of zoning. 
First, zoning is concerned with the control of private property; second, zoning is economic only in 
a negative sense and is primarily concerned with the traditional values of the police power: health, 
Safety, and welfare of the community; third, zoning necessitates a balancing of private interest 
against an expanding concept of the public interest; and fourth, zoning is basically a negative con- 
struction of the concept of the public interest. Makielski, Zoning: Legal Theory and Political 
Practice, 45 J. Ure. L. 1, 14 (1967). 

20272 U.S. 365 (1926). 

*\d. at 387. 

*277 U.S. 183 (1928). 
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One of the most perplexing and difficult problems for those seeking to under- 
stand or modify the relationship between zoning barriers and residential living for 
the mentally retarded is the extraordinary number of agencies that exercise zoning 
authority and the variation of restrictions which result from this division of authority, 
For instance, the Standard State Zoning Enabling Act names “legislative bodies 
of cities and incorporated villages” as the recipient of the power to zone. As a result 
of this delegation, more than 1,000 local units lay zoning rules in the Chicago area; 
approximately 1,400 units regulate the area surrounding New York City, 

Provisions on zoning power in California illustrate the situation. The zoning 
power of counties and general law cities ordinarily comes from a state zoning law28 
which prescribes the procedure whereby entities shall enact, amend, or administer 
zoning laws. It also sets forth the substantive scope of zoning regulations permitted; 
this scope encompasses everything that may be regulated under current notions 
of zoning through the use of police power. Compared to the enabling legislation 
of other states, the California state zoning statute allows great flexibility to the 
localities. Although the California Constitution 24 provides that “a county or city 
may make and enforce within its limits all local, police, sanitary, and other 
ordinances and regulations not in conflict with general laws,” the tendency has been 
to rely upon the state enabling act for the authority to zone, rather than upon the 
Constitutional grant of home rule. This has been the tendency in most states. 25 

The state zoning law in California does not apply to a charter city unless adopted 
by the city.°Once a charter is framed and adopted by the city and approved by the 
State legislature, the city 


may make and enforce all ordinances and regulations in respect to municipal affairs, 
subject only to restrictions and limitations provided in their several charters 
and in respect to other matters they shall be subject to general laws. City charter, .. 
with respect to municipal affairs shall supersede all laws inconsistent therewith.2” 


Charter cities can adopt either their own zoning regulations and procedures or 
the procedures set forth in the state enabling statute. 28 

As a practical matter in California, it may not make much difference whether a 
city or country zones under charter, home ruje power, or the state zoning law. No 
matter what the source of the power, no political subdivision has the authority to 
act in a matter of statewide concern unless there has been a specific delegation 
from the state, and in no event can a political subdivision zone in an unconstitutional 
manner. Nevertheless, since the source of zoning power may be significant in 
litigation that challenges a particular regulation as beyond the authority granted 


Cat. Gov't Cone §§ 65800-65907 (West 1966). 

ACAL. Const. art. 11, §7. 

°5D. MANDELKER, MANAGING OUR URBAN ENVIRONMENT 67 (1966). 

28 CAL, Gov'r Cope § 65803 (West 1966). 

?7Cat. Const. art 11, § 5(a). 

28 The discussion of California zoning law derives substantially from D. HAGMAN, CALIFORNIA ZONING 
PRACTICE ch. 4 (1969) (Supp. Jan. 9, 1973). 
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to the political subdivision, a lawyer should always seek to identify the exact source 
of essential zoning power. 


EXISTING ZONING BARRIERS 


Ordinances or Administrative Interpretations That Exclude 
Foster or Group Homes for the Mentally Handicapped 
from Some or All Residential Zones 


Residential zones are labeled according to the types of structures permitted within 
their bounds and the use to which these structures are put. In most Calfornia cities 
and counties an “R4” notation indicates a single-family residential zone permitting 
one-family dwellings dedicated to residential use. *® An “R-2” zone often denotes a 
a residential zone permitting two-family dwelling for “R-1” uses. “R-3,” “R-4," and 
“R-5” zones frequently describe zones permitting apartment houses and multiple 
dwelling: ‘or “R-1” uses. 

The most restrictive ordinances are those which define “family” as a house- 
keeping unit related by blood, marriage, or adoption; e.g., “one or more persons 
each related to the other by blood (or adoption or marriage), together with such 
relatives’ respective spouses, who are living together in a single-family dwelling 
and maintaining a common household.”2° Other ordinances limit “family” to a 
housekeeping unit of a limited number of unrelated persons; e.g., “one person 
living alone, or two or more persons related by blood, marriage, or legal adoption, 
or a group not exceeding four persons living as a single housekeeping unit,” ” 

Foster or group homes licensed to serve the mentally handicapped are generally 
Maintained by state funds. Municipal and county planning bodies frequently con- 
Strue state licensing and support to designate the facility a business use of property 
for zoning purposes and limit such homes to commercial and industrial zones, In 
Seaton v. Clifford? the court compared a family care home for the mentally re- 
tarded toa boarding house and held it to be a business use of property. Administra- 


See D, HAGMAN, supra note 28, at § 6.2 (1969). (Supp. Jan. 9, 1973) for a sample of a city zoning chart 


(Los Angeles) which depicts the various zones. % 
“City of Des Plaines v. Kotter, 34 IIL. 2d 432, 433, 216 N.E.2d 116, 117 (1966) (quoting from a Des 


Plaines ordinance), See also Marino v. Mayor & Council, 77 NJ. Super. 587, 187 A.2d 217 (1963); 
City of Newark v. Johnson, 70 N.J. Super. 381, 175 A.2d 500 (1961). : : 
“Palo Alto Tenants Union v. Morgan, 321 F. Supp. 908, 909 (N.D. Cal. 1970) (emphasis supplied), 
aff'd, 487 F.2d 883 (9th Cir, 1973), quoting from PALO ALTO, CAL., MUNICIPAL Cone § 18.04.210. 
See also Anderman v, City of Chicago, 379 Ill. 236, 40 N.B.2d 51 (1942); Harmon v. City of Peoria, 
373 Ul. 594, 27 N.E.2d 525 (1940); Robertson v. Western Baptist Hosp., 267 S.W.2d 395 (Ky. 1954). 
The ordinances referred to in the following cases define “family” in terms of both consanguinity 
and unrelated persons constituting a housekeeping unit: Boraas v. Village of Belle Terre, 476 F.2d 
806 (2d Cir, 1973), rev'd, 416 U.S. 1 (1974); Palo Alto Tenants Union v. Morgan, 321 F. Supp. 908 (N.D. 
Cal. 1970), aff'd, 487 F.2d 883 (9th Cir. 1973). GE ir 
Cal. App. 3d 46, 100 Cal. Rptr. 779 (1972). Seaton was based upon a deed restriction limiting the 
Property to residential uses. Restrictive covenants as a barrier to normalization are discussed in the 
concluding section of this paper. 
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tive bodies sometimes find that the mental condition of the residents indicates that 
a foster or group home is a use requiring medical supervision and should be limited 
to zones where municipal hospitals, nursing homes, or convalescent hospitals are 
permitted. The administrative interpretation challenged in Defoe v. San Francisco 
City Planning Commission * is of this type. 


Ordinances That Grant Discretion to a Zoning Administrator 
or an Administrative Planning Body to Allow or Prohibit 

a Particular Use: The Special Exception 

or Conditional Use Permit 


Most state zoning statutes provide for the existence of local variation in the kinds 
of uses which are permitted in a zone. An exception or conditional use permit is a 
grant of administrative permission for uses compatible with the prescribed zone, 
but which may be subject to regulation for the health and welfare of the residents.*! 
Its purpose is to enable a municipality to exercise some measure of control over 
the extent of certain uses which “although desirable in limited number, could have 
a detrimental effect on the community in large numbers.”*° Names used in other 
jurisdictions are “special exception,” “special permit,” “land-use permit,” and 
“unclassified use permit.”°° 

Municipal ordinances often authorize the zoning administrator to impose 
conditions on certain uses of property as these are deemed necessary “to protect 
the public health, safety or welfare. . . .”37 If conditions do not satisfy the standard, 


331 Civil No. 30789 (Dist. Ct. App. Cal., May 30, 1973). On May 30, 1973, the district court of appeal 
reversed and remanded the proceedings in Defoe to the superior court. The court stated that since 
significant new state legislation had been enacted after the decision of the superior court, the matter 
should be reconsidered in the light of the amended state statutes. The court noted that “It may well 
be that the amendments above discussed have eliminated any controversy between the parties as 
well as any need for injunctive relief.” Slip opinion at 6. After the remand of the case to the superior 
court, the plaintiffs moved for summary judgment based on the state statutes which removed judg- 
ments about the location of foster and family care homes from the consideration of local zoning 
authorities. During the proceedings on the plaintiffs’ motion, the city attorney conceded state law 
preempted the field, but indicated that no action contrary to the mandate of state law was presently 
being taken by any local zoning authorities. The plaintiffs argued that the mere existence of contrary 
local zoning ordinances was sufficient to justify a judicial declaration. The superior court refrained 
from acting, indicating that the plaintiffs should return to the judicial forum when, and if, activity 
of the local zoning authorities in contravention of the state statutes could be proven. 
34D. HAGMAN, supra note 28, at 299 (1969). 
35 Van Sicklen v. Browne, 15 Cal. App. 3d 122, 126, 92 Cal. Rptr. 786, 788 (1971). 
36 See Gaylord, Zoning: Variances, Exceptions and Conditional Use Permits in California, 5 U.C.L.A. 
L. Rev. 179 (1958). A variance is another method used to create local flexibility in land use planning. 
It differs from a conditional use permit in that 
An exception or conditional use permit is granted because that particular use, if subject to 
sufficient safeguards, is a compatible use in the zone, regardless of whether it is necessary to 
preserve the constitutional rights of the landowner. On the other hand, a variance is granted 
for a use even if it is compatible with the zone, because the zoning ordinance would otherwise 
create an unconstitutional hardship upon the property owner. The granting of a conditional use 
permit or exception permits a use contemplated by the zoning ordinance; a variance permits a 
use not contemplated by the ordinance except where necessary to avoid hardship. (Zd. at 194.) 

See also Mendelker, Delegation of Power and Function in Zoning Administration, 1963 WASH. 

ULL.Q. 60, 69-74. 

37SANTA ANA, CAL., MuNICcIPAL CODE § 9250.8(b) (1968). 
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the conditional use permit may be denied. The criteria for granting (or denying) 
a conditional use permit are generally based upon either a general welfare standard 
or a nuisance definition.** Though the criteria vary among cities and counties, 
they share a vagueness and generality which give great discretion to administra- 
tive bodies in passing on permit applications. 

California municipal ordinances frequently provide that application for a 
conditional use permit must first be made to a planning administrator who rec- 
ommends a disposition to the planning commission. When the planning commis- 
sion receives the formal recommendation of the planning administrator, residents 
within a certain radius of the site of the proposed use are given an opportunity to 
appear and present objections to the application. In theory, the hearing provides 
the commission with the information to determine the limitations which necessarily 
must be imposed upon the use to achieve compliance with the ordinance standard. 
In reality, when the conditional use application of a prospective operator of a 
family care home for the mentally retarded is being examined, the hearing becomes 
an administrative reevaluation of the propriety of the use in the prescribed zone. 
That is, the hearing is not limited to gathering information about necessary condi- 
tions to be imposed upon the use, but asks whether the use is an appropriate one 
in the zone. In adopting the ordinance which prescribes the permitted zones for 
certain conditional uses, the legislative body has already made this determination. 
When it examines the propriety of the conditional use in the permitted zone, the 
planning commission in effect amends the ordinance and usurps a legislative func- 
tion. It has been our experience that conditional use applications are denied because 
protesting residents express uneasiness about being near the mentally retarded. 
This discomfort is often couched in misconceived fears that the mentally retarded 
possess a high propensity for criminality, that they are oversexed, or that they are 
carriers of disease. Though these contentions are without support in scientific 
research or social experience, administrative bodies often use the general welfare 
standard to deny permit applications on these bases. 

Appeal may be made from the planning commission to the city council, or to 
the board of zoning appeals, which acts as an administrative body. In California, 
the courts will not interfere with the denial of a conditional use permit “except upon 
a clear and convincing showing of fraud, illegality or abuse of discretion.”*°Only in 
one reported case in California has an abuse of discretion been found? Judicial 
reluctance to review an administrative decision is partly attributable to the fact 
that by the time the matter is ripe for judicial review, it has already been examined 
at three administrative levels: the planning administrator, the planning commis- 
sion, and the city council or board of appeals. 


38 GARDEN Grove, CAL., MUNICIPAL Cope § 9214 (1971) is an example of the nuisance standard: “The 
characteristics of any such use shall not be unreasonably incompatible with the character of the City 
and its environs due to noise, dust, odors, or other undesirable characteristics.” 

Gong v. City of Fremont, 250 Cal. App. 2d 568, 575, 58 Cal. Rptr. 664, 670 (1967). 

49Gong v. City of Fremont, 250 Cal. App. 2d 568, 58 Cal. Rptr. 664 (1967). 
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JUDICIAL ATTACKS ON ZONING BARRIERS 4 


There is a number of procedural contexts in which a judicial challenge to the 
validity of a zoning ordinance or interpretation might arise. First, the judiciary 
could be asked to invalidate the restriction in a proceeding in which a property 
owner wished to devote his property to residential facility use or in which excluded 
retarded persons wished to secure satisfactory residential opportunities. The prop- 
erty owner would be the more conventional plaintiff and would probably seek a 
declaratory judgment that the designated use of his property would be valid or that 
the zoning restriction was invalid. He might also seek a writ of mandate from the 
court to direct a zoning official or board to issue an appropriate permit or zoning 
clearance. Although an action by mentally retarded citizens who were excluded from 
all community residential living because of the ordinance might not be directed 
at restrictions on a specific facility, individuals who had been assigned by a state 
agency to a particular residential facility could limit their challenge to that facility. 

Second, challenge to the validity of the zoning restriction might occur when 
a property owner or operator of a group residence defended against an attempt 
by a local entity to impose a fine or other sanctions for violation of a zoning re- 
striction. The restriction could also be challenged in defense against an action by 
neighboring property owners to enjoin a violation of the zoning ordinance. 

There are certain fundamental points which should be kept in mind in any 
proceeding in which a zoning restriction is being challenged, whether one is taking 
the initiative or defending. An intriguing preliminary question is whether mentally 
retarded persons, standing alone, without the participation or intervention of prop- 
erty owners, have the requisite standing to challenge the validity of a local zoning 
ordinance. State courts have been reluctant to grant standing to excluded racial 
or economic groups to challenge zoning ordinance,‘2 and these precedents may 
be difficult for mentally retarded individuals to overcome. It is difficult to imagine 
a situation, however, in which the intervention of some property owners (nonprofit 
organizations, for instance) who wish to devote their property to residential facility 
use cannot be obtained. The theoretical difficulty should be considered, nonethe- 
less, and could influence the selection of plaintiffs and the decision of whether to 
seek relief in state or in federal court. 

Another issue to be considered prior to seeking judicial relief is the effect of the 
doctrine of exhaustion of administrative remedies. The vagaries of this doctrine in 
any given jurisdiction may be considerable. For instance, some jurisdictions take the 
position that a person who seeks a permit or variance from an administrative body 


^ Litigation should always be viewed as the last resort in seeking to eliminate restrictive zoning and 
thus further normalization of residential living for the mentally retarded citizen. Litigation is a 
cumbersome, time-consuming, and risky undertaking. Not the least of its risks is the possibility that 
a courtroom victory will only increase neighborhood hostility, thereby eliminating, or substantially 
postponing, the real integration into the community which the litigation sought to accomplish. 

Comment, Standing to Challenge Exclusionary Local Zoning Decisions: Restricted Access to State 
Courts and the Alternative Federal Forum, 22 Syr. L. Rev. 598 (1971). 
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thereby admits the constitutionality of the underlying ordinance. The dangers posed 
by such an implied admission are clear. More fundamental, however, is the fact that 
many courts will not rule on a challenge to the application, or even on the validity, of 
a local ordinance unless all existing administrative remedies have been pursued. 
Exceptions to this doctrine are limited, and a party anticipating litigation would be 
well advised to evaluate and, in most cases, pursue administrative remedies. 

Finally, it is imperative that litigants build a strong and detailed factual record in 
the court of first instance. The specific factual predicates will differ depending on 
the legal theory being utilized, yet these factual predicates must be fully analyzed 
prior to litigation and carefully laid in the lower court. The value of expert witnesses 
and commission reports cannot be overestimated. 


Preemption of Local Zoning by State Statute 


Let us assume that a state agency charged with the establishment and regulation of 
residential facilities for the mentally retarded wishes to issue a license (or certificate 
of authority to operate) to a facility in a residential district where a local zoning 
ordinance, if enforced, would preclude operation of the facility. It may be that the 
state statute on licensing residential facilities denies the authority of a political sub- 
division to interfere with the location of the facility through zoning regulation. In 
jurisdictions where political subdivisions of the state are still considered agents of 
thestate which derive their authority from state delegation of power, the resolution of 
the conflict between the state statutes and the zoning ordinance is preordained. The 
State statute will prevail. 

The potential problems arise in relation to home rule entities. Home rule, as a 
legal term, is usually understood as involving a grant of power to a local government 
to frame and adopt a charter of government, although occasionally it is employed 
also to refer to a direct constitutional grant of legislative power to local govern- 
ments. More than half the states currently confer home rule powers upon at least 
some local governments, most frequently municipalities, but in some states count- 
ies as well. In approximately half of the states with home rule provisions, charter- 
making powers are conferred directly by the Constitution. Other states confer the 
power by statute, although generally in such states a constitutional provision autho- 
rizes legislative delegation of charter-making powers. 

Those states operating under constitutional home rule are of particular concern 
here because of the tendency of such home rule provisions to contain a constitu- 
tional limitation upon the authority of the legislature to intervene in municipal 
affairs. For instance, the Colorado Constitution provides that home rule charters 
“and the ordinances made pursuant thereto in [local and municipal] matters shall 
supersede within the territorial limit and other jurisdiction of said city or town any 
law of the state in conflict therewith.”4 The California Constitution provides that 
“[C]ity charters. . . with respect to municipal affairs shall supersede all laws incon- 


33Coro. Const. art. 20, § 6. 
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sistent therewith.”44 Such constitutional texts, indicating an intention to limit state 
legislative power to interfere in the affairs of local government, exist in only a few 
states: They create an explicit, though ill-defined, area of municipal supremacy. 
Most constitutional home rule provisions require that local ordinances be consistent 
with the general laws of the state,> but courts in many of these states have nonethe- 
less found an area of municipal autonomy and supremacy implicit in the constitu- 
tional provisions.*® 

The inquiry, in all constitutional home rule jurisdictions must be whether a state 
statute which precludes the operation of a local zoning ordinance invades the area 
of municipal affairs in violation of the state constitutional provision. If such a viola- 
tion were found, the state statute would be void and the local ordinance could stand. 
The charter city of San Francisco raised, however inartfully, this claim in Defoe v. 
San Francisco City Planning Commission.” Defoe challenged a zoning restriction 
allowing only two mentally retarded children to live in state-licensed foster homes 
if the foster homes are located in R-1 R-1-D districts. The plaintiffs in Defoe, mental- 
ly retarded children and property owners who wished to operate foster homes in 
these districts, claimed that a state statute specifically precluded the use of local 
zoning ordinances to exclude foster homes from residential districts. The state 
statute relied upon provides in part:[A]state authorized, certified, or licensed family 
care, foster home, or group home serving six or fewer mentally disordered or other- 
wise handicapped persons shall be considered a residential use of property for the 
purposes of zoning. . . .”4®San Francisco responded that the state statute cannot 
constitutionally regulate permitted zoning uses within a charter city. The California 
Constitution, San Francisco claimed, mandates that charter cities retain control 
over local municipal affairs, including zoning. The theory upon which the city relied 
is stated in Cramer v. City of San Diego: “A charter adopted [under the provisions of 
the California Constitution] is ‘absolutely controlling and free from impairment by 
general law of the state, as to all “municipal affairs.”’"49 The court continued that 
insofar as the charter made provision relative to municipal affairs “ ‘it is the supreme 
law, paramount to any law enacted by the State Legislature, and general laws enact- 
ed by the Legislature in regard thereto can have no application.’ ”5° 

The resolution of the Defoe issue depends upon whether the subject matter of 


CaL. Const. art. 11, § 5(a). See also Onto Const. art. 18, § 3. In the Ohio Constitution, although 
“local police, sanitary and other similar regulations” enacted by home rule jurisdictions must not 
be in “conflict with general law,” the grant of “all powers of local self government” is not restricted 
in the same way. There would thus appear to be an area of supremacy and independence from state 
legislative authority. See Simmons, Home Rule and Exclusionary Zoning: An Impediment to Low 
and Moderate Income Housing, 33 Outo ST. L. J. 621 (1972). 

45 See Mo. Const. art. 6, § 19; OKLA. Const. art 16, § 3(a). 

46 See. e.g., Grant v. Kansas City, 431 S.W.2d 89 (Mo. 1968); State ex rel. Kansas City v. Lucas, 317 
Mo. 255, 296 S.W. 781 (1927); Lee v. Norick, 447 P.2d 1015 (Okla. 1968). 

471 Civil No. 30789 (Dist. Ct. App. Cal., May 30, 1973). 

48 CAL. WELF. & Inst. CODE § 5116 (West 1972), as amended CaL. WeLF. & Inst. Cope § 5116 (West 
Supp. 1973). 

49164 Cal. App. 2d 168, 170-71, 330 P.2d 235, 237 (1958), quoting from Loop Lumber Co. v. Van Loben 
Sels, 173 Cal. 228, 232, 159 P. 600, 602 (1916). 

507d. at 171, 330 P.2d at 237-38 (1958), quoting from Loop Lumber Co. v. Van Loben Sels, 173 Cal. 
228, 232, 159 P. 600, 602 (1916). 
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the state legislation is found to be exclusively within the realm of municipal affairs 
where the charter entity reigns supreme. San Francisco, and any other charter entity 
operating under a similar home rule provision, is essentially contending that, be- 
cause zoning, at some time and in some circumstances, may be a municipal affair, a 
general state law which impinges on the exercise of zoning authority is unconstitu- 
tional. The critical phrase “municipal affairs” has been defined judicially in a flexible 
manner as “internal business affairs of the municipality.”°! The courts have also 
stated that nothing that is a matter of statewide concern can be a municipal affair? 
Altered conditions of society can change what once was a municipal affair into a 
matter of general statewide concern? Thirty years ago an authority could note that 
“the regulation of building and of the use of urban real estate is a phase of the police 
power which is of particular interest to cities and one which seems to be peculiarly 
local and intramural in operation and effect.”54 This view of urban land use policies 
would not be accepted today. The Supreme Court of California has given its solution 
to the problem by ruling that “general law prevails over local enactments of a 
chartered city, even in regard to matters which would otherwise be deemed to be 
strictly municipal affairs, where the subject matter of the general law is of statewide 
concern.”®° Whether the subject matter of the general law is of statewide concern, 
the court stated, must be determined from the legislative purpose of the state law in 
each individual instance. 

Asa general conclusion, it appears that very few matters outside the administra- 
tive and procedural aspects of local government have been held to be exclusively 
local or continually in the realm of municipal affairs. Examples of such procedural 
aspects are the conduct of municipal elections, the tenure of municipal officials, and 
the physical placement and removal of public buildings. The controlling inquiry is 
often said to be whether the matter under consideration has no effect on citizens of 
the state living outside the municipality whose charter and ordinances are involved. 
If the legislature in our hypothetical jurisdiction has specifically precluded the opera- 
tion of restrictive zoning ordinances concerning the location of residential facilities 
for the mentally retarded, it is likely that a litigant could show that the challenged 
local zoning ordinance did have an effect on citizens of the state living outside the 
municipality. A lawyer seeking to uphold the validity of the state legislation would 
have to demonstrate the interest of the state and the purpose of the statute; he could 
hope that there would be a declaration of intent included in the state legislation 
which would indicate the reasons for precluding local interference as to the location 


51 City of Walnut Creek v. Silveria, 47 Cal. 2d 804, 811, 306 P.2d 453, 456 (1957). j 

52 See, e.g., City of Pasadena v. Charleville, 215 Cal. 384, 10 P.2d 745 (1932); Horwith v. City of Fresno, 
74 Cal. App. 2d 443, 168 P.2d 767 (1946). 

53 See Pacific Tel. & Tel. Co. v. City & County, 51 Cal. 2d 766, 771, 336 P.2d 514, 517 (1959); Hellmer 
v. Superior Court, 48 Cal. App. 140, 191 P. 1001 (1920). 

®4Sandalow, The Limits of Municipal Power Under Home Rule: A Role for the Courts, 48 Minn. L. 
Rev. 643, 704 (1964). 

55 Professional Fire Fighters, Inc. v. City of Los Angeles, 60 Cal. 2d 276, 292, 384 P.2d 158, 168, 32 
Cal. Rptr. 830, 840 (1953). k sati i 

58It is impossible within the scope of this paper to begin to consider the variations of this problem 
which will emerge in different states. Even the California situation, despite several judicial pronounce- 
ments, is not susceptible of definitive conclusions. One observation is possible: the California courts 
are not sympathetic to claims of charter supremacy. 
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of group residences. Statements of past experience with exclusionary zoning, the 
necessity for dispersal and integration of group residences in all communities, the 
best interests of the mentally retarded in the state system designed for serving them 
may appear in legislative history, commission reports, or statements by legislators 
oradministrators. Circumstantial evidence can be gained by statements from experts 
not involved in enacting or administering the legislation. Municipalities wth a less 
restrictive zoning ordinance might be willing to lend testimonial support to the state 
Statute, 

These considerations should be kept in mind by anyone litigating in constitu- 
tional home rule jurisdictions and by anyone proposing state legislation to preclude 
the interposition of zoning judgments by local municipalites. 

Other difficulties arise if a state agency wishes to license a group residence 
prohibited by zoning ordinance, where there is a state statute arguably granting 
power to local entities to regulate the location of group residences. In this situation, 
the argument that state law preempts local power is not available. 

The critical inquiry here might be whether the state licensing statute requires 
the express agreement of the local entity. In the Defoe case, San Francisco claimed 
local veto power. The city based its argument on a requirement in California's 
administrative regulations on licensing foster care homes; state regulations require 
that any person wishing to obtain a license for a foster home include in his license 
application a written zoning clearance or other satisfactory evidence of proper zon- 
ing.’ The plaintiffs in Defoe argued that the requirement for a written zoning clear- 
ance is intended only to assure the licensing agency that the structure is in a 
residential district, as opposed to a commercial or industrial district. If such is not 
the interpretation given toa state regulatory provision such as California's, it appears 
likely that the local zoning restrictions will be enforceable, at least as to the location 
of residential facilities, Although a parallel exists in liquor licensing for municipal 
control over the location of state licensees,°* there is nothing to gain from granting 
local municipalities this control over the location of residential facilities, and there 
is a great deal to lose. Even if it is desirable to grant political subdivisions some con- 
trol over foster homes, this control should be something less than a veto power. 

The final situation that might be faced by our hypothetical state agency is that the 
state has passed legislation dealing with the licensing and regulation of residences for 
the mentally retarded, but has not given an express indication of whether municipal- 
ties may also legislate in regard to the location of these facilities, This is the situation 

579 CAL. ADMIN. CODE § 40(k). 

The exclusive power to prescribe the location of a state liquor licensee has been conferred on 
municipalities in various forms. For example, the licensing statute may grant a municipality the 
power 

+ ++ to regulate and control the sale of alcoholic beverages; may provide either a state license 
shall not issue to an applicant who inténds to operate his business within a city zone where the 
sale of beer or liquor is prohibited by ordinance or that a city can establish zones within which 


the business of a state licensee cannot be located; or may provide that a state license shall not 
issue in contravention of a proper or valid zoning ordinance or an ordinance adopted pursuant 
to the zoning laws of the state. 


Note, Application of Local Zoning Ordinances to State-Controlled Public Utilities and Licensees: 
A Study in Preemption, 1965 Wasu. U.L.Q. 195, 200-01. 
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which will pose the greatest difficulties of interpretation both for the courts and for 
persons wishing to establish or live in a residential facility. It is also the form legisla- 
tion tends to take when draftsmen are unaware of zoning difficulties. It seems fair to 
say that if the applicable state statute neither defers to the local ordinances nor 
expressly disallows their regulation, the validity of the local ordinance will depend 
upon judicial interpretation of legislative intent to preempt local authority. If the 
courts find an implied occupation of the field, the restrictive local ordinance will be 
of no effect; the license will be issued and will be judicially enforceable. 

Before we look more carefully at the general doctrine of preemption by implica- 
tion, the legislative scheme in California should be examined in some detail. The 
California situation is interesting in this context because prior to the most recent 
amendments to the statutes dealing with residential facilities for the mentally retard- 
ed, the state statutes seemed to imply preemption. (Recent amendments expressly 
occupy the field.) 

In March 1970, the report of a study conducted by the Assembly Select Com- 
mittee on Mentally Ill and Handicapped Children stated: 


One of the major obstacles to the development of local facilities for mentally dis- 
ordered children — as well as other handicapped groups — is restrictive zoning ordi- 
nances which prohibit the establishment of residential treatment programs in many 
communities throughout the state. 

Because local treatment for children is preferable to care in remote facilities 
and because many local jurisdictions have chosen to ignore their responsibilities to 
foster the growth of such resources, it is proposed that the State Legislature de- 
clare its intent in this area by passing legislation to prevent local communities from 
discriminating against handicapped persons through restrictive zoning practices!” 


In response to the findings of the committee, Assemblyman Frank Lanterman 
introduced AB 2406 in the 1970 legislative session. In his summary of the bill prepared 
for presentation to legislative committees, Mr. Lanterman discussed the purpose of 
the measure: 


AB 2406 was developed as a result of the work of the Assembly Select Committee on 
Mentally Ill and Handicapped Children, In many ways it is one of the most important 
components of the legislative package which grew out of the study, 

AB 2406 declares that it is the intent of the Legislature to prevent local commu: 
nities from discriminating against handicapped persons through restrictive zoning 
practices, 


The bill, which is supported by the California League of Cities, stipulates that a 
State licensed, authorized or certified family care home, foster home, or group home 
serving six (6) or fewer mentally disordered or otherwise handicapped persons, shall 
be considered a residential use of property. We feel that this provision will Prevent 
the exclusion of these homes from residential areas solely because they are providing 
care to handicapped persons. 


Arthur Bolton Associates, A Report to the Assembly Select Comm. on Mentally Il! and Handicapped 

fen March 1, 1970, at 180. 

The cited material appears at p. 30 of a text prepared by Assemblyman Lanterman to serve as the 
basis for his oral aia Cl AB 2406 to various legislative committees in the 1970 legislative 
Session of the California legislature, Sacramento. 
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As enacted into law, AB 2406 amended the Welfare and Institutions Code to - 


provide: 


Section 5115. Legislative intent 
The Legislature hereby finds and declares: 


(a) It is the policy of this State, as declared and established in this act and in the 
Lanterman Mental Retardation Actof 1969, thatmentally and physically handicapped 
persons are entitled to live in normal residential surroundings and should not be 
excluded therefrom because of their disability. 


(b) In order to achieve uniform statewide implementation of the policies of this act 
and those of the Lanterman Mental Retardation Act of 1969, it is necessary to estab- 
lish the statewide policy that the use of property for the care of six or fewer mentally 
disordered or otherwise handicapped persons is a residential use of such property 
for the purposes of zoning. 


Section 5116. Property used for care of six or fewer handicapped persons or depen- 
dent or neglected children as residential use for zoning purposes. 


Pursuant to the policy stated in Section 5115, a state-authorized, certified, or licens- 
ed family care home, foster home, or group home serving six or fewer mentally dis- 
ordered or otherwise handicapped persons or dependent and neglected children, 
shall be considered a residential use of property for the purposes of zoning if such 
homes provide care on a 24-hour-a-day basis.°! 


AB 2406 passed the California assembly on a vote of 68 to 0, and the state senate, 
25 to 2. 

Cities and counties were soon faced with permit applications by operators of 
family care homes; by ordinance and administrative interpretation, local authorities 
attempted to limit the homes to multiple-dwelling zones. City zoning administrators 
argued that as long as family care homes were permitted in any one residential zone, 
the requirements of sections 5115 and 5116 had been met. Mr. Lanterman reacted to 
local obstructions in a letter dated November 6, 1972: 


Legislation I authored in 1970 (AB 2406) expressed legislative intent that mentally 
and physically handicapped personsare entitled tolive in normal residential surround- 
ings and that homes serving six or fewer handicapped persons shall be considered a 
residential use of property. 

Unfortunately, several instances were broughtto my attention where the intent of 
that law was being circumvented. In a few communities, family care and foster homes 
were excluded from single family zones (R-1) on the basis that my law only required 
that such homes be allowed in some residential neighborhoods, not necessarily R-1. 

I view this practice as a deplorable and calculated effort to defeat the very clear 
intent of AB 2406 

In order to insure that no potential legal loopholes can be used in the future to 
discriminate against the handicapped living in normal residential surroundings, ! 
introduced and attained passage of AB 1856. . . . © 


AB 1856 became law March 6, 1973. It amends Welfare and Institutions Code section 
5116: 


61CaL. WELF. & Inst. CODE §§ 5115 & 5116 (West 1972). 
62Letter from Frank Lanterman to Mr. Skip Tescher, Nov. 6, 1972. 
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5116. Pursuantto the policystated in Section 5115, a state-authorized, certified, or 
licensed family care home, foster home, or group home serving six or fewer mentally 
disordered or otherwise handicapped persons or dependent and neglected children, 
shall be considered a residential use of property for the purposes of zoning if such 
homes provide care on a 24-hour-a-day basis. 

Such homes shall be a permitted use in all residential zonesincluding, but notlimit- 
ed to residential zones for single-family dwellings. Nothing in this paragraph shall be 
construed to prohibit any city or county from requiring a conditional use permit in 
order to maintain any home, pursuant to the provisions of this paragraph; provided 
that no conditions shall be imposed on such homes which are more restrictive than 
those imposed on other similar dwellings in the same zones unless such additional 
conditions are necessary to protect the health and safety of the residents. 63 


Though the law expressly indicates that application for a conditional use permit may 
be required of family care home operators, it is clearly not the intent of sections 5115 
and 5116 that the conditional use system be used todeny an application. AB 1856 states 
that a family care home serving six or fewer handicapped residents is a permitted use 
in all residential zones. Limitations may be imposed upon the use in the discretion of 
the administrative planning body, pursuant to AB 1856, but the permit may not be 
denied. Many cities and counties in California presently employ the conditional use 
hearing and the general welfare standard to deny permits on the basis of the miscon- 
ceived fears and irrational prejudices articulated by residents in the zone affected. 
AB 1856 makes unlawful the continuation of such local practices. 

The criterion in a judicial finding of preemption by implication is legislative 
intent. This determination is often difficult since state legislatures seldom indicate 
their intention as clearly as was done in the California example. State legislative his- 
tory is very seldom recorded. Rare cases hold that the state, by legislating in any area, 
automatically preempts it; but this is not a majority position. One writer has noted 
that perhaps the closest that a court can come to determining legislative intent is to 
inquire whether the ordinance substantially interferes with the effective functioning 
of the state statute. If the ordinance has such an effect, it should be invalidated on the 
theory that state legislation preempts local authority to make the ordinance." 

This interference concept was the basis for judicial invalidation of a village zon- 
ing ordinance which restricted residential placement of neglected and abandoned 
children in fosterhomesin the state of New York. In Abbott House v. Village of Tarry- 
town,® the zoning ordinance restricted to three the number of such children who 
could be placed in a foster home which had been approved by the New York State 
Board of Social Welfare as an agency boarding home. Under section 374-B of the 
New York Social Services Law, the maximum number of children allowed in a board- 
ing home was six; the plaintiffs in the Abbott House case were authorized by the state 
agency to care forsix children. The court pointed out that the purpose of this state law 
was “to give these neglected children a family atmosphere within which they can 
develop and mature,” and that “[t]he whole program is supervised by the State Board 
of Social Welfare [and] financed in large measure by the State.”6° Moreover, “It is 


o CAL, WELF. & Inst. Cope § 5116 (West Supp. 1973). 
oe Note, Conflicts Between State Statutes and Municipal Ordinances, 72 Harv. L. Rev. 737, 
(1959), 
Ea App. Div. 2d 821, 312 N.Y.S.2d 841 (1970). 
Id. at 822, 312 N.Y .S.2d at 843 (1970). 
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clear that this Zoning Ordinance has the effect of totally thwarting the State’s policy, 
as expressed in its Constitution and Social Service Law, of providing for neglected 
children.”®7 When ruling on a preemption by implication claim, the courts have also 
examined the scope of the regulatory power which has been conferred by state statute 
on state agencies, the public need for the facilities involved, the desirability for uni- 
form regulation of the subject matter throughout the state, and the detail and com- 
pleteness of the state statute.®* 

The case law of Californiaisinstructive, althoughin other jurisdictions the doctrine 
of preemption and the structure of state statutes will differ. The doctrine of preemp- 
tion by implication in California had its originsin Art. 11,§ 7, of the Constitution, which 
provides in material part that “a county or city may make and enforce within its limits 
all local, police, sanitary and other ordinances and regulations not in conflict with 
general laws.” However, a local ordinance is invalid if it attempts to impose additional 
requirements in a field preempted by state law.6° To determine whether the legisla- 
ture intended to preempt a particular field to the exclusion of local regulation, the 
California courts will look to the “whole purpose and scope of the legislative 
scheme.””° The legislators need not declare their intent in so many words, and the 
courts will look to several factors to determine the unstated legislative purpose. 
Among the factorsare the detail of the state regulation, the quantity of that regulation, 
and the comprehensiveness of the state statute.71 The decision in In re Hubbard” 
sets three alternative tests for determining when the legislature has preempted 
local regulation: 


(1) the subject matter has been so fully and completely covered by general law 
as to clearly indicate that it has become exclusively a matter of state concern: 

(2) the subject matter has been partially covered by general law couched in such 
terms as to indicate clearly that a paramount state concern will not tolerate further or 
additional local actions; or 

(3) the subject matter has been partially covered by general law, and the subject 
is of such a nature that the adverse effect of a local ordinance on the transient citizens 
of the state outweighs the possible benefit to the municipality. 73 


The plaintiffs in the Defoe case argued that the zoning ordinance of the city of 
San Francisco was void because the legislature had preempted the field. They relied 
on a legislative declaration of responsibility for the needs of California’s mentally 
handicapped citizens“‘and upon the extensive licensing provisions.” In addition, the 


7 Jd. It is not clear from the text of the opinion whether the court was exclusively relying on the 
preemption by implication doctrine or also considered that the ordinance was ultra vires. y 

68 See Note, Application of Local Zoning Ordinances to State-Controlled Public Utilities and Licenta 
A Study in Preemption, 1965 Wasu. U.L.Q. 195, 209; Note, Conflicts Between State Statutes an 
Municipal Ordinances, 72 Harv. L. Rev. 737, 745-46 (1959). f 

Galvin v. Superior Court, 70 Cal. 2d 851, 859, 452 P.2d 930, 935, 76 Cal. Rptr. 642, 647 (1969); 
In re Hubbard, 62 Cal. 2d 119, 125, 396 P.2d 809, 812, 41 Cal. Rptr. 393, 396 (1964). 

701n re Lane, 58 Cal. 2d 99, 102-03, 372 P.2d 897, 899, 22 Cal. Rptr. 857, 859 (1962). 

71 Comment, The California City versus Preemption by Implication, 17 Hast. L.J. 603, 605-07 (1966). 

7262 Cal. 2d 119, 396 P.2d 809, 41 Cal. Rptr. 393 (1964). 

73 Id. at 128, 396 P.2d at 815, 41 Cal. Rptr. at 399 (1964). 

74CaL. HEALTH & SAFETY CODE §§ 38000 et seg. (West 1973). 

75Cav. WELF. & Inst. CODE §§ 7000-26 (West 1972). 
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administrative regulations promulgated under the licensing statute contained even 
more detailed state standards for the location and physical characteristics of struc- 
tures to be used as small residential facilities.76 Mr. Lanterman’s statutes,77 enacted in 
1970, added substantial strength to the argument. The California legislative scheme 
has the detail, quantity, and comprehensiveness which the courts have found indica- 
tive of the legislative intent to preempt a field. In addition, it is demonstrable that to 
tolerate local municipal zoning power in this instance would thwart the purpose of 
state legislation, which purpose is to provide small residential facilities in all com- 
munities, near natural families, for mentally retarded children and adults. However, 
“the area of state-local conflicts is one in which very few principles have evolved that 
are capable of concrete application to specific cases. Indeed, the question may be 
raised whether the courts have even begun to develop the relevant criteria that must 
be used in deciding these conflicts.”78 The doctrine of preemption by implication 
has been criticized both for its lack of specific applicable criteria and for its tendency 
always to find the state legislative authority supreme and the local ordinance invalid. 
The vagueness of the criteria and the real difficulty of predicting judicial response 
render it imperative that state legislation eliminate the necessity for relying on the 
doctrine. 


Traditional Statutory Interpretation of Zoning Ordinances 


Zoning ordinances that limit the use of residential structures within certain districts 
to “single-family” use, without further definition, are a potential vehicle for the 
exclusion of residential facilities for the mentally retarded. The traditional defini- 
tion of family is a group whose members are related either by marriage, blood, or 
adoption. Since the individuals living in a group residence for the mentally retarded 
are generally unrelated to each other, the municipality or the neighboring property 
owners would claim these people do not constitute a “family” within the meaning of 
the ordinance. This narrow definition of family is vulnerable to judicial challenge 
under traditional principles of statutory interpretation. Courts have and should con- 
tinue to refuse to create narrow, exclusionary provisions by interpretation when the 
zoning ordinance itself does not further define the nature of a “family.” A California 
decision interpreting Atherton zoning regulations illustrates the approach; the 
regulations provided: 


In one-family residential districts “A,” “B,” and “C” no lot or parcel of land, building, 
structure, or improvement shall be used, and no building, structure or improvement 
shall be hereafter erected, constructed, structurally altered or enlarged, except for 
a single-family dwelling and accessory buildings thereto. . . . 79 


789 CAL. ADMIN. CODE §§ 1-324. 

7 CaL. WELF. & Inst. CODE §§ 5115 & 5116 (West Supp. 1973). 

78D, MANDELKER, MANAGING OUR URBAN ENVIRONMENT 149 (1966). 

Brady v. Superior Court, 200 Cal. App. 2d 69, 71, 19 Cal. Rptr. 242, 243 (1962) (quoting from an 
Atherton, Cal. ordinance). 
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The ordinance defined a one-family dwelling as “a detached building designed for 
or occupied exclusively by one family.” The Atherton approach was to zone by 
buildings, to define the buildings in terms of “family,” and to leave “family” 
undefined. When the ordinance was challenged in litigation by unrelated individuals 
living in a structure, the lower court defined “single family” as follows: 


That the normal use and construction of the phrase “single-family” as used in the 
Zoning Ordinances means a unit that has a social status, a head who has a right, at 
leastin a limited way, to direct and control those gathered into the household, a moral 
and legal obligation of a head to support the other members and a state of at least 
partial dependence by the other members for this support. 80 


On an appeal from a contempt citation, the district court of appeals disallowed the 
lower court's interpretation: 


We must interpret the words of the ordinance in their strict sense because, although 
Atherton could have endowed them with restricted or wide coverage, it did not do so; 
we can attach to them only their bare meaning. “Single-family dwelling” must mean, 
in our judgment, an individual or a group of persons living on the premises as a single 
housekeeping unit. We cannot concur with the trial court that the words necessarily 
require that the unit have a “social status” or “a head who has a right . . . to direct and 
control those gathered into the household” and who has a moral and legal obligation 
to support them. Nor does the definition require consanguinity or affinity of the 
members of the household.8! 


The court noted that the ordinance could really only “refer to the use of the premises 
as a family, or in a manner of a family. Such family use, again, would, and must be, 
a single and common use of the premises.”6? The Brady interpretation of “family” 
includes group residence for the mentally retarded, where facilities are designed and 
used as a family unit and individuals work, eat, sleep, and perform household chores 
as part of a common household. A familylike atmosphere is often mandated by the 
State directives establishing these facilities. In Brady, the court found that the restric- 
tion to “family” use could preclude the breaking up of the residence into separate 
tenancies, but a segregation of tenancies does not occur in a residential facility for 
the mentally retarded; the purpose of the residence is to prevent segregation and to 
create a community in which the retarded individual can reside as a member of a 
family. °° 

Another example is Gloster v. Downeyside, Inc.™ Downeyside, a charitable 
corporation operated a group home for troubled youths in Holyoke, Massachusetts. 
Neighbors complained that the use being made of the premises violated a zoning 


®°Brady v. Superior Court, 200 Cal. App. 2d 69, 71, 19 Cal. Rptr. 242, 243 (1962). It might be well to 
note that a group residence for mentally retarded individuals could fit more easily into this defini- 
tion of family than into one strictly in terms of blood, marriage, or adoption relatedness. 

81d, at 77, 19 Cal. Rptr. at 247. 

821d. at 77-78, 19 Cal. Rptr. at 247. 

®8For other liberal interpretations of zoning ordinances, see Carroll v. Miami Beach, 198 S.2d 643 
(Fla. 1967); Robertson v. West Baptist Hosp., 267 S.W.2d 395 (Ky. 1954); Laporte v. City of New 
Rochelle, 2 N.Y.2d 921, 141 N.E.2d 917, 161 N.Y.S.2d 886 (1957); Missionaires v. Village of White 
Fish Bay, 267 Wis. 609, 66 N.W.2d 627 (1954). 

“Docket No. 714 (Super. Ct. Hampden Co., Mass., June 1970). 


Zoning Restrictions and the Right to Live in the Community 327 


ordinance which permitted only detached one-family dwellings. The court held that 
family meant “a group of people who lived together in one housing unit under the 
management or control ofa directing head.” As applied to the group home:®* 


The use of the premises contemplated by the respondent Downeyside, Inc., would 
come within that definition since the premises would be occupied by a group of 
persons sharing the benefits and responsibilities of living together and under the 
direction, management, discipline and control of a parental authority. 86 


The court refused to add a requirement that the members of a “family” be related by 
blood or marriage.®? 

In both Brady and Downeyside the difficulty was that the zoning ordinances fail- 
ed to define “family” with specificity. If a court interprets a nonspecific zoning 
ordinance to allow the placement of residential facilities in a certain district, then 
persons wishing to exclude the facilities could seek amendment of the zoning ordi- 
nance. Once the zoning restrictions do define or are interpreted to define “family” 
with specificity, and thus exclude residences for the mentally retarded, the challenges 
which must at that point be mounted are likely to take on constitutional dimensions. 


Constitutional Challenges to Restrictive Zoning 


The due process clause of the fourteenth amendment to the Constitution of the 
United States has been the conventional route for attacking the validity of zoning 
ordinances. In Nectow v. City of Cambridge, the Supreme Court of the United States 
stated the basic principle: 


The Governmental power to interfere by zoning regulations with the general rights 
of the landowner by restricting the character of his use, is not unlimited, and other 
questions aside, such restriction cannot be imposed if it does not bear a substantial 
relation to the public health, safety, morals, or general welfare.88 


The courts have traditionally presumed the validity of zoning ordinances and placed 
the burden of proof on the challenger. If the issue is debatable, the courts ordinarily 
will not intervene. The option open to the challenger is to show that the regulation 
is “clearly arbitrary and unreasonable, having no substantial relation to the public 


health, safety, morals, or general welfare.”®° i ; 
It is impossible to catalogue here all the zoning exclusions which might be 


sa Gloster v. Downeyside, Inc., Docket No. 714 (Super. Ct. Hampden Co., Mass., June 1970). 
Td. 


87 Id. 

88277 U.S. 183,188 (1928). As one federal court has recently noted, “in enacting zoning legislation the 
local authorities are vested with broad discretion. Ordinarily a court will intervene to declare a 
zoning ordinance to be a denial of due process only where it cannot be supported by a substantial 
public interest. Traditionally it may be justified by showing that it is related to such matters as 
safety, population density, adequacy of light and air, noise and necessity for traffic control, trans- 
portation, sewerage, school, park and other public services.” Boraas v. Village of Belle Terre, 476 
F.2d 806, 812 (2d Cir. 1973), rev'd, 416 U.S. 1 (1974). 

®9Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 395 (1926). 
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vulnerable to a due process challenge. However, two illustrative restrictions can be 
described from the Defoe litigation. These illustrate how imperative it is that the 
factual record built by the litigants be detailed. In this context, factual detail aims to 
show that legislative judgments have no basis in fact or are irrational and arbitrary. 
In Defoe, the zoning administrator determined thata family care home for six or fewer 
mentally retarded children was a use “which required medical supervision” and that 
such a use was not permitted in R-1 and R-1-D zones of the city. In numerous expert 
affidavits submitted at the trial court level, the plaintiffs documented that foster 
home care for mentally retarded children was not a use requiring medical supervi- 
sion.” The plaintiffs were also forced to attack as arbitrary and irrational an admin- 
istrative interpretation that concluded that no more than two mentally retarded chil- 
dren could be cared for as part of a “family.” The plaintiffs utilized expert testimony 
by state agency administrators and independent experts in the field of mental retarda- 
tion to establish that since the number of children who could be cared for as members 
of the family was not limited to two, the zoning interpretation was arbitrary, irra- 
tional, and thus a violation of due process.’ Restrictions of the sort encountered in 
Defoe, and any restriction that seeks to exclude residential facilities for the mentally 
retarded from a traditional single-family residential district, or from an entire munici- 
pality, may be challenged as lacking relation to the health, safety, and welfare of the 
community. It should be demonstrated to the courts that group residences for the 
mentally retarded serve the public welfare in the form of reduced cost to the state, to 
local communities, and to natural families of mentally retarded citizens. Mentally 
retarded citizens living in small residential facilities have increased potential for 
becoming productive members of the community. Thus, a value can be demonstrat- 
ed both for society and for the mentally retarded resident of the community home. 

The findings of the intermediate court in Rogers v. Association for the Health of 
Retarded Children, Inc. illustrate the objective of a challenge to zoning restrictions 
on broad due process grounds. Rogers was an action to enjoin the association from 
using its real property as a school for mentally retarded children in an alleged viola- 
tion of a zoning ordinance. The plaintiffs claimed, among other things, that the 
health, welfare, and safety of the neighboring community would be adversely affect- 
ed by the presence of large numbers of mentally retarded children. The court found 
in part: 


That the health, welfare and safety of the plaintiffs were not adversely affected by 
the defendant's use of the premises; that the presence of mentally retarded children 
on the defendant's property did not cause hardship to the families of the plaintiffs; 


%For instance, one of the plaintiffs’ affidavits stated, “With reference to the issue as to whether 
family care of mentally retarded children is medical care, I can state unequivocally that family 
care of mentally retarded children is no different from family care of non-mentally retarded children. 
The presence of mental retardation in a child does not mean that this child needs medical care. 
Affidavit of Dr. Elias Katz, assistant director of the Center for Training in Community Psychiatry 
and Mental Health Administration, submitted in Defoe v. San Francisco City Planning Comm’n/1 
Civil No. 30789 (Dist. Ct. App. Cal., May 30, 1973). 

®1 Likewise, should a zoning ordinance attempt to exclude a residential home for mentally retarded 
adults on the basis that the home is a boarding or a lodging house, the restriction should be 
challenged on the same constitutional basis. 

92281 App. Div. 978, 120 N.Y.S. 2d 329, aff'd, 308 N.Y. 126, 123 N.E.2d 806 (1954). 
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that the method of education afforded by the defendant to mentally retarded children 
did not disturb the peace and quiet of the neighborhood, nor did those children cause 
damage to plaintiffs’ property or bodily harm to anyone in the neighborhood? 


It is unlikely that the defenders of the local zoning restriction could create a record 
of anything more than fears over having mentally retarded people in the community. 
Fear is not sufficient to justify an exclusion based on the general welfare. 

The likelihood of a successful due process challenge to zoning restrictions which 
limit the number of unrelated individuals permitted to live as a “family” in single- 
family dwelling zones has been considerably diminished by the recent decision of the 
United States Supreme Court in Boraas v. Village of Belle Terre In this case, the 
majority of the Court, although directly ruling on an equal protection challenge to 
the validity of a local zoning ordinance, reaffirmed a broad concept of general wel- 
fare and of the police power available to protect the general welfare. “The police 
power is not confined to elimination of filth, stench, and unhealthy places. It is ample 
to lay out zones where family values, youth values, and the blessings of quiet seclu- 
sion, and clean air make the area a sanctuary for people.” 95 

This concept of general welfare, when combined with the notion that the legisla- 
tion will stand as long asit is “fairly debatable” and not “wholly arbitrary,” ®indicates 
that the Supreme Court is unlikely to invalidate, on due process grounds, zoning that 
distinguishes between single housekeeping units comprised of consanguineous 
families and those comprised of unrelated individuals. 

It should be noted that Village of Belle Terre involved the facial validity of zon- 
ingrestrictions, did not question the effect of the ordinance as applied, and also dealt 
with a broad zoning restriction, one which affected any and all nontraditional family 
living situations. The case does not preclude due process challenges to zoning actions 
which affect only group residences for the mentally retarded such as were raised in 
Defoe and Rogers. 

The viability of these narrower challenges remains, based at least partially on 
the Supreme Court's citation, with approval, of its prior decision in Seattle Title and 
Trust Co. v. Roberge.*” This decision dealt with a local zoning ordinance restricting 
the construction of homes for children or for the aged poor without the written con- 
sent of nearby property owners. The Court found that the maintenance and construc- 
tion of the home was not shown “to work any injury, inconvenience, or annoyance to 
the community, the district or any person.”98 The type of demonstration made in 
Rogers offers, even after Village of Belle Terre, a potentially successful due process 


attack upon zoning restrictions. - ; 
The definition of “family” in zoning ordinances has provided the focal point 


for constitutional attack in the recent past. Many zoning ordinances define 


93308 N.Y. at 131, 123 N.E.2d at 808-09. 

94416 U.S. 1 (1974). 

Id. at 9. 

Id. at 5. 

97978 U.S. 116 (1928). cited with approval in Boraas v. Village of Belle Terre, 416 U.S. at 6-7. 

98278 U.S. at 122. The Supreme Court's decision in Seattle Trust Co. held that the delegation of a 
consent power to nearby property owners was the fatal flaw under due process, but the language 


of the decision is supportive. 
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“family” as one person living alone, or two or more persons related by blood, mar- 
riage, or legal adoption, or a group not exceeding a certain number (generally four 
or five) of unrelated persons, living as a single housekeeping unit. Any of these statu- 
tory definitions, when incorporated into the restrictions placed on single-family 
residential districts, may effectively exclude some or all residential facilities for the 
mentally retarded.99 

Constitutional challenges to zoning restrictions which limit living arrange- 
ments for unrelated individuals have been advanced with increasing frequency 
over the past few years. The ordinances have generally been attacked on equal 
protection grounds and the results in the lower courts have been mixed. The deci- 
sion of the Supreme Court in Boraas v. Village of Belle Terre is undoubtedly a setback 
for those who were anticipating a broad favorable equal protection ruling from the 
highest federal court. Whether the negative impact of the decision can be signifi- 
cantly limited by advancing a narrower factual context, specifically one concen- 
trating on the rights of the mentally retarded, is yet to be determined. 

Because Village of Belle Terre is an important decision in this context, it 
is worthwhile setting forth some of the details of the case. Belle Terre, New York, 
is a village on Long Island of 220 homes and 700 inhabitants; its land area is less 
than 1 square mile. The Court noted: 


It has restricted land use to one-family dwellings excluding lodging houses, 
boarding houses, fraternity houses, or multiple dwelling houses. The word “Family” 
as used in the ordinance means, “one or more persons related by blood, adoption, 
or marriage, living and cooking together as a single housekeeping unit, exclusive 
of household servants. A number of persons but not exceeding two (2) living and 
cooking together as a single housekeeping unit though not related by blood, 
adoption, or marriage shall be deemed to constitute a family.” 100 


The Supreme Court noted that in Euclid v. Ambler Realty Co. the Court had 
sustained the zoning ordinance under the police power of the state: 


The main thrust of the case in the mind of the Court was in the exclusion of indus- 
tries and apartments and as respects that it commented on the desire to keep residen- 
tial areas free of “disturbing noises”; “increased traffic”; the hazard of “moving 
and parked automobiles”; the “depriving children of the privilege of quiet and open 
spaces for play, enjoyed by those in more favored localities.”... The ordinance 


99In this situation, group residences have encountered many of the same exclusionary practices con- 
fronting the growing number of communal residences. The case law and written commentary 
dealing with the constitutional problems have been directed to claims by these yoluntary unrelated 
communal households, rather than by group residences for the handicapped. See the careful law 
review treatment of the problem of living arrangements for unrelated individuals in Note, Burning 
the Housing to Roast the Pig: Unrelated Individuals and Single-Family Zoning's Blood Relation 
Criterion, 58 CorneLL L. Rev. 138 (1972); Comment, All in the Family: Legal Problems of the 
Communes, 7 Harv. Civ. Ricuts—C1v. Lip. L. Rev. 393 (1972). There are substantial tactical 
advantages in keeping group homes for the mentally retarded separate from communes or other 
social projects when facing legislative battles on a state or local level. The constitutional arguments 
attacking the restrictions on unrelated family units are broad and arguably would permit unlimited 
nontraditional living situations. Whether such an open-ended attack is unavoidable, as we believe, 
is an important issue, aptly noted by Professor Simmons. See note 7 to reaction comment by 
Simmons, p. 355 infra. 

100416 U.S. at 2. 
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was sanctioned because the validity of the legislative classification was “fairly debat- 
able” and therefore could not be said to be wholly arbitrary.!01 


The Court concluded that in Village of Belle Terre it was still dealing “with 
economic and social legislation” and that the law would be sustained as long as it 
was reasonable, not arbitrary, and bore a rational relationship to a permissible 
state objective.!°2 The Court set forth its views of the permissible objectives sought 
by the challenged zoning: 


A quiet place where yards are wide, people few, and motor vehicles restricted are 
legitimate guidelines in a land use project addressed to family needs. This goal is a 
permissible one within Berman v. Parker, supra. The police power is not confined 
to elimination of filth, stench and unhealthy places. It is ample to lay out zones 
where family values, youth values, and the blessings of quiet seclusion, and clean 
air make the area a sanctuary for people. 1° 


Not only were the objectives held permissible; the Court also found none of the 
flaws which trigger a closer equal protection analysis of the legislation.'4 That is, 
the ordinance was not based on race, nor, held the Court, was it aimed at transients, 
nor did it involve any fundamental right guaranteed by the Constitution.! 


101d, at 5, The Supreme Court also noted that in Berman v. Parker, 348 U.S. 26, it had refused “to 
limit the concept of public welfare that may be enhanced by zoning regulations.” 
102416 U.S. at 8. 
103d, at 9. The Second Circuit Court of Appeals, reversed by the Supreme Court, had taken a less 
benign view of the objectives and the methodology chosen to achieve them: 
It is suggested, for instance, that the ordinance is justified as a means of controlling population 
density. This contention is based on the assumption that the number of related persons in the 
conventional family unit (husband, wife, brothers, sisters, children, nephews, uncles, grand- 
parents) tends to be “self-limiting,” whereas in the absence of a regulation limiting the number 
of unrelated occupants, the “voluntary” family can be limitless in size. Another argument 
advanced by appellees is that the ordinance might avoid escalation of rental rates, which would 
price traditional families out of the market, since it is possible that unrelated groups would be 
willing to pay higher rentals than would consanguineal families. We are further asked to speculate 
that “voluntary” families would pose greater parking, traffic and noise problems than would 
traditional families and that there would be a greater degree of transiency on the part of the 
former than the latter, thus weakening the stability of the community. 476 F.2d at 816. 
104The equal protection clause demands that classifications of people have a reasonable relation to a 
legitimate governmental objective. Single-family zoning ordinances often classify groups or related 
individuals one way and groups of unrelated individuals another. Related individuals, no matter 
what number, are able to live in single-family districts; unrelated individuals are excluded from 
such districts or are subject to a maximum limit for each household. Under a judicially developed 
“two-tiered” theory for testing classifications of people, stricter evaluation of governmental action 
applies if the classification is based on suspect criteria, such as race, or if the classification impinges 
on a fundamental interest. In this situation, the Supreme Court has held that the classification must 
be justified by a compelling state interest. J f 
105416 U.S. at 7-8. The Supreme Court's treatment of the equal protection challenge comports with 
the result reached in Palo Alto Tenants Union v. Morgan, 321 F. Supp. 908 (N.D. Cal. 1970), aff'd, 
487 F.2d 883 (9th Cir, 1973) (per curiam). In his dissent, in Village of Belle Terre, Justice Marshall 
Stated that rational goals have here been sought by irrational and unconstitutional means. } 
It is claimed that the ordinance controls population density, prevents noise, traffic and parking 
problems, and preserves the rent structure of the community and its attractiveness to families. 
As I noted earler, these are all legitimate and substantial interests of government. But I think 
it clear that the means chosen to accomplish these purposes are both over-inclusive and under- 
inclusive, and that the asserted goals could be as effectively achieved by means of an ordinance 
that did not discriminate on the basis of constitutionally protected choices of life styles. (416 
U.S. at 18). 
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Numerous other court decisions, both state and federal, had reached contrary 
conclusions. These opinions emphasize that although there are solid policy reasons 
for the regulation of the intensity of land use — avoiding congestion, providing open 
land, providing adequate light and air, preventing traffic problems, and avoiding 
overburdening public facilities — it is almost impossible to demonstrate that restric- 
tions of land use to single families, or to a maximum number of unrelated individ- 
uals, accomplish this purpose. For instance, as one court observed: 


Family groups are mobile today, and not all family units are internally stable and 
well disciplined. Family groups with two or more cars are not unfamiliar. And so far 
as intensity of uses concerned, the definition in the present ordinance, with its 
reference to the respective spouses of persons related by blood, marriage or adop- 
tion, can hardly be regarded as an effective control upon the size of family units,!°7 


In light of the Supreme Court's decision, the advocates for group residences 
for the mentally retarded may choose to emphasize the narrower, more distinctive 
characteristics of their clients to highlight both the nature of the rights being denied 
and the suspect nature of the exclusion. Aside from the rights of travel, association, 
and privacy, which have been advanced by others in this context, the fundamental 
relationship of group living situations to the “right to treatment and habilitation” 
should begin to receive emphasis. Similarly, although a zoning classification may 
be phrased in terms of traditional families, the courts should be shown that, because 

` of an involuntary, unalterable, nonculpable status, the mentally retarded are far 
less likely than the nonretarded to be able to achieve a traditional family living situ- 
ation. To exclude the retarded unless they are living in a consanguineous family 
is to exclude them with much greater finality and with less justice than others. Thus, 
the nature of the zoning exclusions as applied should be documented and 
challenged. 

The most invidious zoning classification would be one which allowed un- 
related nonretarded individuals to live in group settings and yet denied this oppor 
tunity to retarded citizens, The equal protection clause demands that a zoning 
ordinance bear a reasonable relation to a legitimate governmental objective. There 
is no necessity to look to the stricter equal protection test, the suspect criterion 
test, in order to invalidate an express segregation of retarded citizens. Express 
segregation is not fictional. In the Defoe case, the policy of the city of San Francisco 
provided: 


The City Planning Code makes no specific mention of foster children; nor has the 
Department of City Planning set forth any explicit policy in the past on this 


‘Buckingham v. City of Dayton, Civil No. 45 (S.D. Ohio, Feb. 20, 1974); Timberlake v. Kenkel, 
369 F. Supp. 456 (E.D. Wis. 1974); City of Des Plaines v. Trottner, 34 Ill, ye a ta 116 
(1966). See Kirsch Holding Co. v. Borough of Manasquan, 59 NJ. 241, 281 A. . 

10 City of Des Plaines v. Trottner, 34 Ill. 2d 432, 438, 216 N.E.24 116, 119 (1966). Cases from state 
Courts have indicated that these courts have considered the problems raised by single-family zoning 

i Plaines 
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subject, ... The placement of foster children as part of a “family” should present 
no problem if kept within reasonable limits. Referral by a responsible public or 
private social welfare agency is deemed a sufficient guarantee of reasonableness!" 


However, when dealing with the foster placement of mentally retarded children, 
the planning commission argued that 


the City Planning Code does not mention such family homes as permitted uses in 
single-family residential districts. ... Nevertheless, the Code has been interpreted 
to allow supervisory home care under Proper license as part of a “family” for not 
more than two mentally retarded children.’ 


In other words, referral by a responsible public or private social welfare agency 
“is deemed a sufficient guarantee of reasonableness” only with respect to non- 
retarded foster children. In California, the department of social welfare refers both 
retarded and nonretarded children for placements in family homes, The assump- 
tion that the agency will act responsibly in one case but not in the other is irrational 
and arbitrary. 

All the constitutional attacks on zoning restrictions outlined in this paper have 
their difficulties, Not the least among these is the traditional and justifiable reluc- 
tance of the courts to invalidate legislation on constitutional grounds, Courts hes- 
itate to rule that a particular act is for all time beyond the power of government. 
The iv xt section suggests an attack on restrictive zoning regulations which is not 
based on constitutional challenge, nor on statutory interpretation, nor on the 
preemption doctrine, 


Challenging Exclusionary Zoning as Beyond Municipal Authority 


In order to set the framework for this discussion it is necessary to return briefly to 
the language of the home rule provisions. Under these provisions, municipalities 
are authorized to act in respect to “municipal affairs,” or to enact laws and regula: 
tions “in respect to municipal affairs,” to act concerning their “organization, 
government or affairs,” or to “adopt and enforce within their limits , . . local police, 
sanitary and other similar regulations.”' 10As discussed previously, restrictive munici: 
pal zoning ordinances might be challenged because they conflict with state legisla- 
tion or attempt to regulate an area that the legislature has preempted for control 
at the state level. Judicial challenge is most difficult when the legislature enacts 
regulatory and licensing provisions for small residential facilities for the mentally 
retarded, but fails to indicate the degree of a pea SENE kee 
The possibility of arguing preemption by impli may - 
ations, oWO ‘os naan of the grant of home rule may provide another basis 
for challenging exclusionary zoning as beyond the authority of the municipality. 


"Defoe v. San Francisco City Planning Comm'n, 1 Civil No. 30789 (Dist. Ct. App. Cal.. May 3, 
1973). 

108 I 

"Sandalow, supra note 54, at 643, 660 (1964) [hereinafter cited as Sandalow}. 
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The theory of the challenge is that the language of the home rule grant, limited 
to power over municipal affairs, should be viewed by the courts as a limitation upon 
the authority of the municipality to zone restrictively both because of the extra- 
territorial impact of such zoning regulation and the basic interest at stake in the 
zoning. The courts would be urged to find that unless there has been an express 
delegation from the state of the power to zone in this restrictive manner, only the 
state has the authority to do it.!!! Under almost all existing home rule provisions, 
the courts have the authority to consider the impact of local legislation on the 
welfare of the state as a whole. When the court finds that the action of the munici- 
pality has a substantial negative impact upon the welfare of the state, the court 
may declare the legislation invalid as beyond the scope of municipal affairs.!!2 The 
theory gives state courts a way to avoid constitutional determination. Courts may 
be more willing to invalidate local legislation than to declare that the action at issue 
is beyond the power of any governmental entity. Judges might prefer to impose a 
“suspensive veto” which leaves the ultimate determination to the state legislature. 
The theory would also provide a convenient mechanism for balancing the interests 
of the municipality against the interests of the state.!!% A litigant would still be 
required to demonstrate that there is a fundamental value or an established state 
policy which is threatened by the municipal action, and this burden might tend to 
merge with the constitutional considerations which have been raised in this dis- 
cussion. Even though the issues raised would be similar, the litigant would be seek- 
ing only a limited interpretation of municipal power. 

The argument that restrictive zoning threatens established state policies 
merges into arguments considered in preemption; one challenging municipal 
legislation is required to produce evidence of a state policy, and it is likely that the 
most persuasive evidence of that state policy would be contained in legislation. 
Still, the courts may be willing to consider state policy and the threat posed to it by 
municipal zoning restrictions, where they would not be willing to declare that the 
state has completely removed an area from the realm of municipal authority. 

Atleast one case relied on a concept of limits to municipal authority in declaring 
an exclusionary zoning restriction invalid. In City of Des Plaines v. Trotiner,'"" the 
Supreme Court of Illinois invalidated a zoning ordinance which defined family as 


one or more persons each related to the other by blood (or adoption or marriage), 
together with such relatives’ respective spouses, who are living together in a single 


111 See Sandalow, supra note 54. 

"2Sandalow, supra note 54, at 703. The article suggests that cases dealing with the flow of intrastate 
commerce and with local legislation discriminating against nonresidents offer precedents for this 
approach. A 

nhs should be noted that much criticism of the theory of preemption by implication has been directed 
at the lack of such a balancing of interests. In the preemption by implication doctrine, the interests 
of the state are almost always considered paramount. As Professor Sandalow summarizes this 
approach, “A use of governmental power which threatens fundamental values or established state 
Policies might not be deemed a ‘local’ or ‘municipal’ affair for much the same reason that municipal 
regulations with too great an extraterritorial impact are not considered to be ‘local or ‘municipal 
affairs, the inadequacy of political processes at the municipal level to cope with such problems. 
Sandalow, supra note 54, at 717. 

11434 Ill. 2d 432, 216 N.E.2d 116 (1966). 
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dwelling and maintaining a common household, A “family” includes any domestic 
servants and not more than one gratuitous guest residing with said “family.” 115 


The housekeeping unit which was challenged was composed of four young un- 
related men who had rented the premises for a year, The court held that zoning 
ordinances which “penetrate so deeply . . . into the internal composition of a single 
housekeeping unit” were an overextension of local zoning power in the absence 
of express enabling legislation from the state.!!° The ordinance was condemned 
as a municipal usurpation of undelegated power. The court also noted that if the 
municipality were found to possess the power to regulate individual living arrange- 
ments, so extensively, this authority would “generate severe constitutional 
questions,” !!7 

It has become apparent that the restrictive zoning of municipalities in other 
contexts, particularly the exclusion of high-density residences, does have a severe 
extraterritorial effect. This extraterritorial effect is the other element which must 
be urged on the courts when the zoning restriction is attacked as beyond the scope 
of municipal authority. The most extensive attention was directed to this aspect 
of zoning in a series of zoning cases before the Pennsylvania courts. Although these 
cases have been resolved on due process considerations, rather than under the 
theory here at issue, the judicial language used in Pennsylvania is useful. In Appeal 
of Kit-Mar Builders, Inc.® the Supreme Court of Pennsylvania found that exclu- 
sionary municipal ordinances which limited new housing to single-family homes 
on large lots conflicted with the general public interest: 


We... refused to allow the township to do precisely what we have never per- 
mitted — keep out people, rather than make community improvements, . . -|Cjom: 
munities must deal with the problems of population growth, They may not refuse 
to confront the future by adopting zoning regulations that effectively restrict popu- 
lation to near present levels, It is not for any given township to say who may or may 
not live within its confines, while disregarding the interest of the entire area, If 
Concord Township is successful in unnaturally limiting its population growth 
through the use of exclusive zoning regulations, the people who would normally 
live there will inevitably have to live in another community, and the requirement 
that they do so is not a decision that Concord Township should alone be able to 
make.}19 


This is an appropriate place to emphasize that the difficulties involved in the 
operation of local restrictive zoning ordinances are primarily confined to that area 
where residential facilities are operated by the private sector. If the state has under- 
taken to establish and operate as state agencies such small residential facilities, 
under current legal theory, many of the problems discussed in this and preceding 
Sections are obviated. State agencies are entitled to immunity from municipal 


115d, at 433-34, 216 N.E.2d at 117. 

"Td. at 438, 216 N.E.2d at 120. 

Jd, 

118439 Pa, 466, 268 A.2d 765 (1970). ; 

119 Jd. at 47478, 268 A.2d at 768-69: See also Appeal of Gish, 437 Pa. 237, 263 A.24 395 (1970); National 
Land and Inv. Co. v. Kohn, 419 Pa. 504, 215 A.2d 597 (1965). 
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zoning regulations in the absence of consent to be governed by them. It may be 
necessary in some jurisdictions to determine whether this immunity is conferred 
only when the state agencies are performing “governmental,” as opposed to “pro- 
prietary,” functions. The definitions and the functions included within these two 
terms vary, and the vagueness of the distinction should make it possible to include 
the operation of small residential facilities within the more broadly immune “gov- 
ernmental” function area. The theoretical basis for this immunity is the concept 
that the state would not have intended for municipalities to be able to hinder or 
thwart the state or its agencies in performing a duty required by statute or by the 
general welfare. This immunity of state agencies from local regulation may, of 
course, be modified by state legislation.!2° 


TOWARD EFFECTIVE ACTION 
On the State Level 


The direction that should be taken in the future by state legislatures raises new 
and difficult theoretical questions. These new issues suggest certain program 
needs and require legislative support. Group homes for the mentally handicapped 
should be integrated uniformly in residential zones throughout the state. State 
legislation must necessarily facilitate zoning authorization for their operation in 
all residential zones. The essential components of such legislation are: 


1. A brief declaration of the need for normalizing the lives of mentally handi- 
capped persons. 
2. A description of how integration in residential zones meets this need. 


3. A statement emphasizing that uniform integration can occur only through 
statewide legislation and that, therefore, the matter is one of statewide con- 
cern. (The relevant constitutional provisions and preemption cases of the 
appropriate jurisdiction should be consulted for suggested language.) 

4. A provision making the statute expressly applicable to charter cities. (The 
home rule provisions of the state constitution should be consulted.) 

5. The requirement that the foster home be a permitted use in all residential 
zones, including, but not limited to, single-family zones. 

6. A grant of authority to the local entity to impose reasonable conditions on the 
use. 

7. The type of home referred to in the statute, including the number of residents 
served and the range of handicaps which they possess, should be based on the 
licensing classification of small-group homes in the particular jurisdiction. 
Because in California the small-group residence is licensed as a family care 
home for six or fewer residents, the sample statute makes direct references to 
this classification. 


120For a discussion and criticism of the immunity of state agencies from local zoning powers see re 
Municipal Power to Regulate Construction and Land Use by Other State Agencies, 49 MINN. L. 
REV. 295-301 (1965). 
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A statute might read: 


Section___. Legislative Intent 


(a) It is the policy of this state that mentally and physically handicapped 
persons are entitled to share with nonhandicapped individuals the benefits of nor- 
mal residential surroundings and should not be excluded therefrom because of 
their disability. 

(b) Pursuant to this policy it is the intent of the legislature that county and 
municipal zoning ordinances, and administrative interpretations thereof, should 
not deny the handicapped person the exercise of this right. 


Section 


(a) In order to achieve statewide implementation of the policy and legisla- 
tive intent expressed in sections ——— , a state-authorized or -licensed family 
care home, foster home, or group home serving six (6) or fewer mentally retarded or 
otherwise handicapped persons shall be considered a residential use of property for 
the purpose of zoning and a permitted use in all residential zones including, but not 
limited to, single-family residential zones. 

(b) Nothing in this paragraph shall be construed to prohibit any city or county 
from imposing reasonable conditions on such use consistent with the policy and 
intent of section ___ and necessary to protect the health and safety of the residents. 

(c) The provisionsofsections — and — shall apply tocharter cities. !?! 


121 This model statute is only one of several alternatives for the reconciliation of state and local interests. 
Another model for this reconciliation is suggested in the area of public utility regulation. Generally, 
state statutes do not grant complete control to either the state or the municipality, but the statutes 
attempt to accommodate the powers of the utility and zoning commissions by requiring consider- 
ation by the state agency of all competing interests. The statutes provide that if the municipality 
denies a building permit to a public service corporation on the ground that the proposed structure 
would violate a zoning ordinance, the utility may petition the state public service commission 
for a determination that the structure is reasonably necessary for the welfare or convenience of 
the public, and hence exempt from the provisions of the local ordinance. The exemption, however, 
may not be granted until both the state and municipal interests have been considered and weighed. 
The provisions and operations of the statutes in the public utilities area are discussed in Note, 
Application of Local Zoning Ordinances to State-Controlled Public Utilities and Licensees: A 
Study in Preemption, 1965 Wasu. U.L.Q. 195, 203-07. -> 

State legislation modeled on this precedent could require that prior to or after the issuance of 
a state license, a licensee proposing the operation of a residential facility for the mentally retarded 
must obtain some form of zoning approval from the local entity. However, if such zoning approval 
were denied, the state licensee could appeal to a state appeals board to seek an exemption from 
the zoning clearance requirement. The municipality could present to the state appeals board the 
basis for its denial of a zoning clearance. The licensee, with the intervention of the state licensing 
agency, would present his case for the location of the facility at its proposed site. Obviously, some 
standards would have to be established guiding the decision of a state appeals board in order to 
avoid arbitrary or unreasonable decisions. The exact nature of these standards is a difficult problem 
and should be given serious consideration by authorities in both the social science and legal fields. 
Whether the burden of persuasion should fall on the licensee or on the municipality and what will 
be the required standard of proof are further questions which must be answered. Of course, prior 
to the institution of any such administrative appeal system, the delays inherent in such a procedure 
and the ultimate recourse to the courts in any event are also vital considerations. The need for 
the facilities under discussion is crucial, and the perhaps interminable delays of such a system, 
involving as it does the possibility for several appeals, might well render it undesirable. 

Another possible model is found in state legislation, particularly in Massachusetts and New 
York, which provides for state-level overriding of local zoning ordinances which exclude low- and 
moderate-cost housing. The New York State Urban Development Corporation (UDC) may override 
local zoning and subdivision laws when they conflict with UDC findings that a particular site is 
appropriate for low- or moderate-cost housing. The statute provides that “when, in the discretion 
of the corporation, such compliance [with local laws concerning the construction of the housing] 
is not feasible or practicable,” the projects will have to comply only with the requirements of 
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Some states, including California, made mandatory the adoption of a long- 
term general plan (or master plan) by general law and charter cities122 In Cali- 
fornia, the general plan must include specific elements enumerated in Government 
Code § 65302. Government Code § 65860(a) provides that county or city zoning 
ordinances must be consistent with the general plan of the county or city by 
January 1, 1973. Government Code § 65860(b) states that any resident or property 
owner within the city or county may enforce the provision. To encourage plan- 
ning on the local level for the integration of group homes for the mentally retarded 
in residential zones, general plan specifications should be made to require in each 
general plan adequate provision for the flexible placement of group homes for the 
handicapped in all residential zones. The effect of such legislation in California 
would be to provide for the immediate amendment of inconsistent ordinances in- 
stead of waiting for group home applicants to request amendments on a case-by- 
case basis throughout the state.123 

Inappropriate licensing of small-group residences for the mentally retarded 
is one of the major contributors to local opposition to their integration in residen- 
tial zones. California creates a separate licensing classification for small-group 
residences called “family homes” or “family care homes.” Many states, however, 
do not separately classify such homes, but require that they adhere to the same 
licensing standards which regulate the operation of large-group residences. It 
would be difficult, if not impossible, to devise a single set of regulations for all com- 


the state building construction code. N.Y. UnconsoL. Laws § 6266(3) (McKinney Supp. 1973). The 
statute is designed to meet the needs of the state for low-income housing. 

The Massachusetts statute provides that at least 0.3 percent of residential land of a com- 
munity or 10 acres—whichever is larger—must be made available for development, for each year 
for a period of 5 years, upon application for zoning changes by eligible nonprofit or limited 
profit housing sponsors. Mass. ANN. Laws ch. 40B, §§ 20-23 (1973). Refusal by a local jurisdiction 
to permit nonprofit or limited profit sponsors to proceed with development plans is subject to 
review by a special state zoning board of appeals. 

Here again, the basic notion is one of the existence of a state agency empowered to override 
the restrictive zoning decision of a municipality. A rather strict mathematical formula is set up 
in the Massachusetts legislation. It is possible that a similar formula could be established which 
would define the obligation of a municipality to provide facilities that would care for a certain 
number of mentally retarded adults or children. The number of persons required to be cared for 
could be based upon the incidence of mental retardation in the state or upon a more specific evalu- 
ation of the incidence of mental retardation in the municipality or in the larger region surrounding the 
municipality. Until the municipality provided facilities for the care of the established number of 
persons, a presumption would operate that the proposed licensee should be exempt from the 
zoning restrictions of the municipality. This presumption could be overcome by a strong showing 
on behalf of the local government. Once the required number of facilities was present within 
the municipality. the presumption might be reversed until the need for a larger number of facili- 
ties was established at the state level. 

A state statutory system designed with any of these models in mind would have the advantage 
of leaving some measure of control to the municipality, but would ensure that the local entities 
were aware that should their determinations regarding the matter be unreasonable or contrary to 
their obligation in the interest of the general welfare, their exclusionary decisions could be wae 
at the state level. Such a statute would hopefully force municipalities to consider a broader range 0 
interests when making zoning determinations. The political leverage granted the previously un- 
represented interests of the mentally retarded would be considerable. 

122CaL. Gov't Cope § 65300 (West 1966). The provisions of sections 65300 et seq. on general 
plans were recently made applicable to charter cities. CAL. Gov’r Cope § 65700 (West Supp. 1973). 

123 See Haar, In Accordance with a Comprehensive Plan, 68 Harv. L. Rev. 1154 (1955) (analysis 
of the legal effect of general plans in other jurisdictions). 
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munity residences for the mentally retarded. To be effective, quality controls on 
the physical configuration and ongoing operation of residential facilities must be 
based on the number of residents served and the types and severity of handicaps 
they possess. The answer to the licensing dilemma is not simply to make existing 
standards stricter. Onerous, irrational regulations may discourage reliable persons 
from seeking licenses. A balance must be struck, yielding standards which are strict 
enough to ensure the health and safety of the handicapped residents and neighbors 
yet not so unreasonable as to discourage license applications. 

Another barrier to integration is the uneven distribution of homes within 
counties, cities, or neighborhoods. In California, licensing and placement agencies 
have taken no responsibility for the uniform dispersal of homes. Foster homes are 
most plentiful in areas which offer the least resistance to their existence. In urban 
areas where zoning is not an issue, housing is cheap, and health standards are per- 
missive, applications for licenses are numerous. The granting of licenses and the 
placement of residents in group homes without sufficient attention to the locality 
of placement have produced high-density or “impacted” localities, frequently 
poor and urban. If the state adopts the treatment philosophy of normalization and 
relies upon private persons to provide the residential component, the state must 
ensure the concept’s effective implementation. The licensing agency, therefore, 
should be prohibited by statute from granting a license when the issuance would 
substantially contribute to the uneven distribution of group homes for the mental- 
ly handicapped within a neighborhood, municipality, or county of the state. Regula- 
tions should define density restrictions with particularity. A personal inspection of 
the proposed site should be conducted by licensing officials. Maps showing the 
concentration of group homes within municipalities, counties, and the state 
should be available. 

Finally, licensing officials, placement agency officials, or their representa- 
tives should appear in support of applicants for zoning permits in administrative 
hearings if the applicants are licensed or have met all licensing requirements ex- 
cept zoning approval. The officials should make licensing regulations available 
for inspection and reassure members of the zoning authority, and interested citi- 
zens, that effective quality controls exist upon the proposed use. 


On the Local Level 


Under existing administrative systems in most states, persons are given an oppor- 
tunity to appear before administrative bodies in conditional use (or “special ex- 
ception”) hearings to suggest necessary controls for the proposed use. These 
hearings provide a forum for the expression of local concerns. Properly used, the 
conditional use system is a valuable mechanism for the resolution of state and local 
interests. Citizen participation in the process of normalization, however, should 
not be limited to administrative proceedings. Channels should be created through 
which the constructive suggestions of local residents concerning the operation of 
family care homes may be communicated to licensing and placement agencies. 
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Residents of municipalities should be consulted for their opinions prior to the 
adoption of licensing regulations. In instances in which residential facilities for the 
mentally handicapped have been organized into private nonprofit corporations, 
neighboring residents should be included on the corporate board of directors. 
Local participation in the integration of the mentally retarded in the community 
is essential both to communicate concern and to educate the populace. Public 
awareness of the problems and needs of the mentally retarded remains the major 
barrier to normalization.!24 

If an attorney seeks administrative relief from a restrictive ordinance by 
amendment, special exception, or variance, attention must be paid to methods of 
advocacy unique to this type of proceeding. Normal rules of evidence and pro- 
cedure usually do not apply to hearings before administrative zoning bodies. The 
proceedings generally constitute nothing more than the presentation of individ- 
ual testimony by interested persons. It is important that the attorney representing 
the permit applicant understand that the opposing party in a zoning proceeding is 
usually the public attitude toward retarded people. Methods of legal advocacy must 
suit the goal the attorney seeks to achieve. In contested zoning applications, the 
role of the attorney is more political that legal. It is necessary that each member 
of the administrative body be “lobbied” prior to hearing, unless local practices 
make such action inappropriate. Influential persons in the community who support 
the application should be called upon to testify. Representatives of state licensing 
and placement agencies should be present to describe the licensing controls placed 
upon the use. Testimony outlining the state’s plan for integration and the purpose 
of integration should be presented. The media of the locality should be asked to 
help dispel popular misconceptions about mentally retarded people. Finally the 
attorney should request that letters from the municipality’s representatives in the 
state legislature be directed to individual members of the administrative body. 


THE PRIVATE RESTRICTIVE COVENANT: 
A LOOK TO THE FUTURE 


The subject of this discussion has been the restrictions placed by zoning ordi- 
nances on the location of small residential facilities for the mentally retarded. At 
the conclusion of this discussion it seems appropriate to consider another land use 
regulation which does or may result in similar restrictions—the uniform, mutually 
enforceable, restrictive private covenant contained in a deed or other instrument 
which results in a form of “private zoning.” These covenants are generally estab- 
lished when the owner of a tract of land, perhaps a professional subdivider, pre- 
pares a “declaration of covenants, conditions and restrictions” which contains the 
limitations he wishes to impose on the use of the land he proposes to subdivide. 


124The importance of community awareness and participation in the normalization process !S 
emphasized and treated well in the reactions to this paper. 
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Sometimes the restrictions are recorded on a plat or as a separate instrument, and 
later incorporated by reference in deeds to individual lots in the tract. There are 
alternative procedures for establishing such restrictions, but the result is that a 
number of lots in the tract are conveyed subject to identical restrictions to produce 
a conformity of use within the tract. Each purchaser in the tract can enforce the 
restrictions against any other purchaser. The relationships between the purchasers 
are referred to variously as “equitable servitudes,” “reciprocal negative ease- 
ment,” “negative easements,” “equities,” and “mutual, reciprocal, equitable ease- 
ments of the nature of servitudes.” 

Although there isa variety of restrictions contained in reciprocal covenants, those 
of greatest concern here limit the use of a structure to single-family or residential use. 
The parties seeking to enforce a restrictive covenant are property owners whose lots 
are subject to the same restrictions. Although action by the state is relatively slight in 
such a situation, the parallels between this situation and racial restrictive covenants 
successfully challenged in Shelley v. Kraemer}25 should be apparent. 

Before constitutional considerations are presented, it should be noted that a 
restrictive covenant containing a restriction to use as a single-family dwelling or 
“single-dwelling house,” !2Scould be interpreted by a court as such restrictions have 
been interpreted in zoning cases. That is, a single housekeeping unit, such as is 
established in a small residence for the mentally retarded, is likely to fall within the 
definition of a single-family dwelling or single-family house and therefore not violate 
the covenant. Some cases support this theory. For instance, the restriction to a 
“single dwelling house and dwelling house purposes” was found to have a flexible 
scope and the covenant was not found violated by the group of priests living in the 
house.!2? However, in another case,!28 a nonprofit religious group which owned a 
structure and allowed five unrelated adults to live together for the purposes of this 
religious corporation was found to violate a restrictive covenant which limited the 
use of the property to that of one family. Even though the court found there was only 
one housekeeping unit, it found it could not stretch the definition of a family to cover 
the uses at issue for the purposes of a restrictive covenant. 

Covenants restricting the uses of property to residential uses are even more 
troublesome. The problem has been adjudicated in one California case to date, 
Seaton v. Clifford.129 Homeowners there sought injunctive and declaratory relief for 
enforcement of certain restrictions and protective covenants applicable to a tract 
housing development. The restrictions essentially limited the use of land to single- 
family dwellings for residential use. The defendant was alleged to be maintaining a 
business establishment in the nature of a facility for the care of the mentally retarded. 
The superior court granted summary judgment and permanently enjoined the 
defendants from “operating any business or commercial establishment or any facility 
for the care of the mentally retarded, mentally disordered or otherwise handicapped 


125334 U.S. 1 (1948). 

roma Edison Protective Ass'n v. Paulist Fathers, 306 Mich. 253, 10 N.W.2d 847 (1943). 
id. 

128Simons v. Work of God Corp., 36 Ill, App. 2d 199, 183 N.E.2d 729 (1962). 

12824 Cal. App. 3d 46, 100 Cal. Rptr. 779 (1972). 
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persons.” On appeal, the defendant contended that her conduct did not violate 
the restrictions, that the restrictions were unenforceable as contrary to public policy, 
and that the restrictions violated the Statutes of the state of California, The district 
court of appeal affirmed the judgment of the superior court, finding that the license, 
the employees, and the compensation that the defendant received were character- 
istic of a business enterprise. The defendant had admitted that she received $1,392 
a month as compensation for the care of six handicapped individuals. The payments 
were supplied by the state of California under the Aid to the Totally Disabled 
program. The defendant had paid employees. The court found that the defendant 
was essentially maintaining a boarding house and that this was “not synonymous 
with ‘residential purposes’ as that latter Phrase is commonly interpreted in reference 
to property use. 131 The court also emphasized that the persons living in the defen- 
dant’s establishment were apparently transient. The court obviously took notice of, 
and approved, the reliance of the plaintiffs on the declarations contained in the 
restrictive covenants and found their desire to maintain the residential character of 
the neighborhood to be judicially enforceable. The court found the defendant's 
claim of violation of public policy not well taken. 

The defendant urged upon the court the state statutory scheme for residential 
facilities for the mentally retarded, particularly sections 5115 and 5116 of the Welfare 
and Institutions Code. The defendant argued that “unless Sections 5115 and 5116 
are permitted to override the restrictions [contained in negative covenants} people 
in all residential tracts could jointly agree to restrictions that would make it impos 
sible for a mentally retarded home to operate anywhere in the state, "132 The court 
responded that under California law “a change in zoning restrictions in an area does 
not impair the enforceability of existing deed restrictions,"198 and concluded: 


unconstitutionally discriminate against any group of aoe. The restrictions are 


11d. at 48-49, 100 Cal. Rptr. at 780, 
4d. at 51, 100 Cal. Rptr. at 781. 
"4d. at 52, 100 Cal. Rptr. at 782. 
fd, 


™d., citing US. Const. art 1, § 10; Cat. Const. art 1, § 16. 
1 fd. 
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The approach of the Seaton court bodes ills for the success of challenges to restric- 
tive covenants which are sought to be enforced against residential facilities for the 
mentally retarded. However, there are distinctions which could be raised in refer 
ence to factual situations in other cases, notably the court’semphasis on the transient 
nature of the defendant's clientele in Seaton. 

Turning to the constitutional questions, the courts have exempted covenants 
from the constitutional criteria applied to zoning regulations unless the covenant 
imposed racial restrictions, As private contracts, goes the judicial litany, covenants 
are not subject to constitutional restraints, even though the designation of covenants 
as contracts is, in many respects, unrealistic,’ Two methods of challenge to, and 
control by the courts upon, the enforcement of private restrictive covenants have 
been suggested. One would be to consider all deed covenants as “state action” and 
subject to constitutional review. The second would be to continue to call the 
covenants “contracts,” but to hold them invalid, as a violation of public policy, where 
similar restrictions in zoning would be unconstitutional,” The usefulness of either 
of these approaches is dependent upon a prior judicial development of constitu: 
tional restraints upon similar zoning restrictions. 


Reaction Comment 
JOHN DEUTCH 


1 AM NOT an attorney and I am not expert in the history or present problems of 
mental retardation in the United States. I was invited to participate in this discussion 
because I was an active opponent in 1972 to the establishment of a residential provo- 
cational life care program for mentally retarded young adults in the house next doorto 
my home. During this period I considered the purposes of this type of program, the 
implications for my family and my neighbors, and the question of the process by 
which such a program should be established in a community. I also discussed the 
matter with many, including Mr. William Gorham, president of the Urban Institute 
of Washington, D.C., and a former assistant secretary of the Department of Health, 
Education, and Welfare, I sought Bill Gorham's counsel not only because he is a 
close friend and knowledgeable in matters of public poticy, but also because he has 
a mentally retarded daughter and could be counted on to have insight into, and a 
deep concern with, problems of mental retardation in the nation. Although Bill 
Gorham should not be assumed to agree with the views I express here, he did suggest 


‘Note. Validity Rules Concerning Public and Private Covenants: A Comparivon and 
Critique, 39 $. Car. L. Rev. 409, 436-37 (1966). note is an excellent discenion of the prob 
lems of private restrictive covenants, although it is restricted to the more traditional queuioms 
of minimum lot size, architectural controls, ete. It should be consulted by anyone facing a protéem 
with 


"Both theories are discussed in Note, Validity Rules Concerning Public Zoning and Private 
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that my “challenging and somewhat iconoclastic view” might contribute to a stimu- 
lating and fruitful interaction. I accepted the invitation to participate in this discus- 
sion because I am not in principle opposed to residential programs for normaliza- 
tion of the mentally retarded and I would hope that to the extent that my comments 
have merit, they might contribute to better design of these important public 
programs. 

Chandler and Ross’ paper on zoning barriers to normalization provides a perfect 
vehicle for raising the issues that I think are important and too frequently overlooked. 
Many of my comments will be highly critical and I expect that there will be a 
tendency, certainly understandable, to dismiss these comments as those of one who, 
by his own admission, has been an opponent and is unknowledgeable in the law or 
problems of the mentally retarded. I hope that this impulse will be resisted and careful 
consideration given to the points I raise. There frequently is value in listening to a 
responsible critic. Advocates of programs for the mentally retarded, perhaps because 
they often have personal involvement, are frequently so immersed in their own point 
of view and the feeling that their cause is just that they do not see any merit in legiti- 
mate criticism. This not only is tactically unwise, but may in the long run be contrary 
to the public interest. 

As the outset it is important to recognize that the basic objective of residential 
normalization is “the development of small-group homes which provide residents 
with as near a family environment as possible.” Chandler and Ross view the problem 
as “how to facilitate the flexible placement” of residential homes for the retarded in 
“geographic areas most conducive to normalization” and in their paper examine 
zoning barriers to normalization and present legal efforts to overcome these barriers. 
Chandler and Ross have adopted a primarily legal approach for achieving their 
objective and this is unfortunate for several reasons. First, approaching the stated 
objective from the legal perspective is too narrow. A residential home for the retarded 
does not automatically become successful once a zoning barrier is overcome and 
the required special permit or other legal instrument obtained. The residential home 
will be successful if, and only if, it becomes an integrated part of the community; 
otherwise the facility is no more than a mini-custodial institution. The primary prob- 
lem is a social problem of dealing with how people react, not how people ought to 
react, and the legal problem, even if favorably resolved, is only part of this problem. 
It is noteworthy that Chandler and Ross do not focus on the neighborhood. Yet 
acceptance by the neighborhood can yield the greatest benefit to residential normal- 
ization and it is also the neighborhood which can mount the most effective opposi- 
tion to this type of program. 

Another example of the limitation of the legal approach taken by Chandler and 
Ross is their proposal, as an alternative model for reconciliation of state and local 
interests, of the Massachusetts low- and moderate-income housing statute which 
provides for state-level overriding of local zoning ordinances. Chandler and Ross 
provide no empirical evidence for the success of this and similar approaches, and, 
indeed, it is my understanding that in Massachusetts this legal remedy has rarely been 
used and is likely to be used only infrequently. The reason goes beyond the high cost 
and long delays involved, to the reluctance of many committed supporters to bypass 
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the accepted political and social mechanisms of the town. For example, this year in 
Lexington, Massachusetts, St. Brigid’s Church sought approval for a zoning change 
from the Town Meeting to erect 16 moderate- and low-income housing units and did 
not receive the required two-thirds vote. I think it is understandable, in light of the 
expressed social and political attitudes of the town, that St. Brigid’s has not sought 
relief under the Massachusetts statute. 

In short, the most important barrier to residential normalization is not a zoning 
barrier; it is acceptance by neighbors. Chandler and Ross lose sight of the fact that 
the law reflects community attitudes and when one encounters opposition to a zon- 
ing change at the local level it is more worthwhile to develop a sensitivity to the com- 
munity than to seek immediately to circumvent local opposition by state law. 

The second important reason why the legal approach of Chandler and Ross is 
unfortunate is that it consists mostly of advocacy, rather than analysis. Our concern 
should extend beyond the consideration of tactics of how zoning barriers can be 
overcome to an assessment of the desirability of a public policy of residential normal- 
ization. We should attempt to determine the relative advantages and disadvantages 
to all parts of the community of the residential normalization program compared to 
alternative programs for the mentally retarded. Chandler and Ross assume that the 
mentally retarded are best served through residential normalization. However, they 
make the important further assumption, without supporting evidence, that when all 
the competing interests of society are considered, residential normalization is the 
preferred public policy. This latter assumption deserves more attention than it has 
received in their paper. 

It certainly is not an easy matter to assess what is a desirable public policy. It is 
clear, however, that considerations other than the law enter. A useful shortcut for 
assessing alternative public policies is to ask “who gains and who pays” for each the 
alternative. 

If we are asked to choose between well-run residential facilities and poor custo- 
dial institutions for the mentally retarded, the choice is simple. On the other hand, if 
we are asked to choose between well-run residential facilities and high-quality institu- 
tions, the problem is more difficult. Consider for amoment the hypothetical case in 
which a county or region could choose between a single institution or a number of 
smaller residential facilities that were determined to provide equal quality care for 
the mentally retarded. Under these circumstances the choice between the two alter- 
native modes of care does not involve consideration of the interests of the mentally 
retarded, since, by assumption, the benefits they receive would be equal. Neverthe- 
less, there remains the substantial question of determining which alternative is 
most desirable. The question, in this hypothetical situation, can be decided only 
by examining the costs and benefits to the non-retarded community of each of the 
alternatives. One must do a bit of imprecise social accounting to determine the net 
benefits to the community of the two alternatives. 

I suggest that in this hypothetical situation, where the net benefits to the men- 
tally retarded citizens are assumed equal in the two alternative modes, it might 
well turn out that the institutional mode would result in higher net benefits to the 
community. My reason for seriously considering this possibility is the difference in 
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the distribution of how the “costs” (by which I mean social costs and not just financial 
costs) are borne by the community. In the first alternative of a state-run institution, 
the important “costs” are borne by the general tax levy. In the second alternative 
of a group of small residential facilities, the “costs” are redistributed to two groups — 
the neighbors of the residential facility, who will not, for right or wrong, wish to 
live near a group of retarded citizens, and the set of private individuals (presumably 
typically the family of retarded persons) who are ultimately responsible for the 
direct financing of the nonprofit residence. This redistributivé effect of the “costs” 
in residential normalization is an important consideration in determining the net 
“benefits” in this hypothetical situation. 

If it is admitted in this hypothetical situation that the institution is the more 
desirable alternative,it is a small, but painful, step to raise the question in the more 
realistic situation where one assumes that the interests of the mentally retarded 
are not equally served in the two alternatives. For then we face a situation in which 
an institution is more favorable from the public’s point of view, whereas residential 
normalization is more favorable from the point of view of retarded citizens; some 
rational basis, beyond a legal process, for balancing these interests must be sought. 

It seems to me that there is no reason in principle why an institution for the re- 
tarded cannot be designed to provide the desirable living conditions associated 
with residential facilities. As a practical matter perhaps we would all agree that insti- 
tutions have not provided much beyond custodial care and consequently have been 
dehumanizing. This fact is an important reason for favoring residential normal- 
ization. It is important, however, to appreciate the implication of this shortcoming 
of state-operated institutions for the mentally retarded. 

When a normal child is born to a family, it confers throughout its life a com- 
plicated set of costs and benefits to the parents and to society. Society provides all 
sorts of subsidies (e.g, public education) to the child, presumably as an investment 
that will yield a return from the mature citizen. In contrast, when a mentally re- 
tarded child is born to a family, it confers throughout its life an entirely different 
set of costs and benefits to society. Fundamental considerations of social equity 
Suggest that the state should assume a portion of the burdens from the parents and 
family and that these costs should be shared, as equally as possible, by more fortu- 
nate citizens. It is a sad fact that the state has not gone sufficiently far in providing 
this care — indeed it has not gone beyond providing custodial residences and some 
childhood special education programs. A responsible critic might well adopt the point 
of view that residential normalization has a stark economic motivation. The state is 
unwilling to bear the direct financial costs of adequate mental health care facilities 
and it is attempting to promote a different program, residential normalization, 
which shifts the financial and other costs to other groups in society. One might add 
that a similar interpretation can be given to a variety of other presently fashionable 
social residential programs, such as drug halfway houses, community youth facilities, 
and prison halfway houses. As concerned citizens we should resist the tendency to 
accept direct financial governmental costs as an adequate measure of the total 
social costs to the community. Our job is to understand as best we can what the social 
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costs are and then to direct our efforts toward ensuring that governmental pro- 
grams at the federal, state, or local level properly reflect these costs. 

Chandler and Ross do not devote any attention to the question of “who gains 
and who pays” from residential normalization. They state that the private foster home 
is “paid by a state agency a per capita sum for the room and board provided” and that 
treatment “generally occurs off the premises.” I would be most interested in 
knowing if the total state financial contribution is less in a residential normalization 
program than in an alternative regional state-operated institutional program. If 
this is so, and I suspect it is, I would be coucerned that either the financial burden 
is, in effect, being shifted to private individuals or the net resources being devoted 
to the mentally retarded citizen are declining. 

I should like to conclude this consideration of “who gains and who pays” for 
residential normalization by pointing to a very real “cost” that is borne by the 
normal neighbors of residential facilities for the handicapped. One important dif- 
ference between an institutional program and a residential program is that in the 
latter a much larger number of normal families will be exposed on a day-to-day basis 
to the mentally retarded. Whether one likes it or not or whether it is right or wrong, 
one should anticipate that the neighboring normal families will not wish to be so 
exposed. They are being asked to bear a very real psychological cost of living in 
an atmosphere which is not normal, in the sense that their block or neighborhood 
will not reflect the ordinary composition of the community (which should include 
black and white, rich and poor, and a certain number of families with mentally re- 
tarded members). The residential normalization program redistributes these psy- 
chological costs to their backyard. Chandler and Ross apparently do not view this 
“general uneasiness” as a legitimate concern and indeed raise the false impression 
that the discomfort is based in “misconceived fears that the mentally retarded 
possess a high propensity for criminality, that they are oversexed, and that they are 
carriers of disease.” The simple fact is that ordinary citizens seek a normal environ- 
ment for their families that is in accord with the middle-class social mores and aspi- 
tations of the times. This seems perfectly understandable and legitimate to me. 
Asa layman I am astonished when Chandler and Ross state that “there is no rational 
basis for the classification of the retarded as distinct from nonretarded.” To me the 
Preservation of traditional single-family neighborhoods is certainly a legitimate 
governmental concern, primarily because it is what the average citizen wants. 

The most serious deficiency of the Chandler and Ross paper is an inadequate 
treatment of the question of “who gains and who pays” in residential normalization. 
In particular, the important point that a neighborhood is being asked to bear a 
Perceived cost is missed. This perceived cost is not based in prejudice or ignorance, 
but on entirely normal reactions of good people who seek a particular quality of 
life for their families. When opposition arises in a neighborhood to a zoning change, 
itis based on this legitimate concern and not on abstract legal principles. 

How should neighbors be compensated for this additional burden they are 
selectively being asked to bear? Certainly not by money transfers. Rather, it is im- 
Portant that every residential normalization program contain, both at the state and 
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local level, explicit provisions that recognize the disproportionate social costs placed 
on the immediate neighborhood. These provisions should include (1) standards 
for the site and facility that ensure reasonable privacy to neighbors, (2) effective 
neighborhood participation in the management of the facility, and (3) a mechanism 
which guarantees that a residence will not be located in a neighborhood which has 
become “impacted” by other similar desirable nonresidential social uses. 

The Chandler and Ross paper in large measure is directed toward assisting 
the interested citizen in overcoming zoning barriers to residential normalization. 
I have argued that this approach is too narrow. The zoning barrier is not a synthetic 
legal hurdle, it reflects legitimate concerns of people. In some ways the Chandler 
and Ross paper is a handbook of legal tactics. Nowhere is this more evident than 
in the section entitled, “On the Local Level: Effective Advocacy.” My experience 
and the comments I have made would lead me to offer quite different advice. 

The three pieces of advice I offer are not mentioned by Chandler and Ross: 
(1) Before legal and/or administrative zoning procedures are commenced, go into 
the neighborhood, talk to residents and abutters about the program and practical 
steps that can be taken to alleviate their concerns and reduce the unfavorable 
impact of the residence that they perceive. (2) Be sure that the residential facility is 
adequate for the purposes envisioned. It is quite likely that the two principal 
reasons for the failure of zoning applications are the absence of community sup- 
port and the physical inadequacy of the facility. (3) In some jurisdictions, such as 
Massachusetts, linking the residence to a public school special education program 
may afford an effective alternative argument for the granting of a special permit in 
a single-family residential zone. 

Two pieces of advice offered by Chandler and Ross appear poor to me. First, 
the suggestion that “each member of the administrative body (e.g., zoning board 
of appeals) be ‘lobbied’ prior to hearing,” seems to me both inappropriate and 
tactically unwise. Second, too much publicity in the media and from local political 
representatives, although it may serve to win the legal battle, may also effectively 
prevent local residents from speaking their mind. This may be costly in the long- 
term struggle to have the residential facility integrated into the community. 

Finally, I would note that the “alternative models” mentioned by Chandler and 
Ross are of a strictly legal nature and present no real differences from the point of 
view of meeting legitimate neighborhood concerns. 

As a concerned citizen my objective is to ensure that a reasonable life care pro- 
gram is established for all mentally retarded citizens. It is by no means clear to me 
that residential normalization is the preferred public program when compared to 
alternative programs from the perspective of the social costs and benefits to all parts 
of the community. When a zoning barrier is encountered in practice, it reflects a 
divergence in legitimate interest between local residents and those concerned with 
care for the mentally retarded. The issue should not be elevated to an emotional 
confrontation and cannot be resolved by legal brute force. The Chandler and Ross 
paper adopts too narrow a view of the problem. It is a useful statement of the legal 
status of zoning barriers, but it does not help us understand whether or not residen- 
tial normalization is the relatively most desirable public policy and it does not in- 
dicate how to deal equitably with legitimate neighborhood concerns. 
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ADDENDUM 


The preceding comments were directed to an early draft of the Chandler and Ross 
paper. The version appearing in this volume has the same basic thrust and remains 
largely unchanged. Certain modifications, however, have been added by the authors 
which partially meet some of the reservations expressed in my comments. Signifi- 
cant modifications occur in the section of the paper entitled “Toward Effective 
Action” and in the caveat added to the suggestion that board of appeals members 
be lobbied. 

They add a commendable discussion of the responsibility of state licensing 
officials, including the suggestions that standards be established which strike a 
balance between handicapped residents and neighbors, that officials conduct 
personal inspections of the proposed site, and that officials assure interested citi- 
zens that effective quality controls exist. A most important new section entitled “Har- 
monizing Local Interests: Citizen Participation” is concerned with the role of 
private citizens in the planning and operation of residential facilities. 

Although these new features of the Chandler and Ross paper are useful, they 
do not bridge the considerable gap between our points of view. Nevertheless, I am 
most pleased that they have been included. This may be a small example of how 
an improved design of a public program is achieved by careful and courteous 
attention to an opponent's views. 


Reaction Comment 


PETER SIMMONS 


CHANDLER AND ROss are enthusiastically engaged in an assault on the zoning 
barriers to normalization; their paper reflects the intensity and moral certainty of 
their commitment. As advocates they display a singularity of purpose — to promote 
acceptance of small-group homes within the sanctum sanctorum of American 
zoning laws, the single-family residential district! As realists, they are aware that 
theirs is an uphill fight even though (or perhaps because) their opponents are 
moved by “misconceived fears and irrational prejudices.” Because the struggle is 
Meritorious and the opposition well entrenched, it is particularly important that 


‘Chandler and Ross seek admission of group homes to residential zones generally and single- 
family residential zones particularly. At no point do they explain why entry into single-family 
residential districts is important: Millions of people live perfectly normal lives in residential 
districts limited to multiple-family uses. Certainly, courts distinguish between exclusion of a use 
from an entire community and exclusion from a particular district, and Chandler and Ross ask 
a great deal of the courts if they seek to end distinctions based upon different kinds of residential 
uses, 


350 The Mentally Retarded Citizen and the Law 


their presentation be persuasive. These remarks are intended to identify oppor- 
tunities for them to extend their analysis and strengthen their advocacy. 

Three premises are imposed? upon the reader in the first section of the 
Chandler-Ross paper: first, that “large-scale institutional congregate care” which 
offers “only custodial supervision” for the mentally retarded is an inadequate and 
inappropriate answer to their needs; second, that the present system of institutional 
care is beyond reform; and ¢hird, that we must establish, in place of large-scale, 
publicly owned and publicly operated institutions, a system of privately owned, 
privately operated, small-group homes. Unless these premises are “self-evident 
truths,” their proponents have the burden of establishing their merits. Moreover, it is 
not enough to demonstrate the shameful inadequacy of a system which offers “only 
custodial supervision” — and thismay be aself-evidenttruth — inorder to establish the 
validity of the two succeeding premises. An answer to large-scale institutions 
offering only custodial supervision might well be to ensure that such institutions 
offer more than custodial supervision. At a minimum, before Chandler and Ross 
enlist us in their assault upon the barriers of municipal zoning, they have an obliga- 
tion to show that the attempt to improve the services of large-scale public institu- 
tions would be pointless, or worse, and that their alternative is the best answer 
available. 

These citations of deficiency are not made because of abstract devotion to 
the niceties of formal debate, but because the failure to validate the premises in- 
volved tends to obscure one of the essential issues in the controversy: Does the 
entry of a group home for the mentally retarded into a single-family residential 
district (applying a traditional and restrictive definition of “family”) impose costs 
upon the neighborhood? If the group home does impose costs upon its neighbors, 
then the inadequacy of the present treatment system and the unavailability of alter- 
native means are important. The reasonableness of externalizing costs depends, at 
least in part, upon the magnitude of the public benefit and the unavailability of less 
burdensome alternatives. Thus, if there is no “problem” because present treatment 
systems are adequate, or if there are cost-free alternatives, there is little justification 
for imposing burdens upon otherwise innocent persons. Similarly, if group homes 
provide the only meaningful treatment context for the mentally retarded, or at 
least one substantially better than any other known alternative, the public benefit 
conferred by such a system may be sufficient to justify the burdens imposed upon 
neighboring residents. Even if Chandler and Ross do not find this analysis apt, their 
Opponents are likely to raise it, in both judicial and legislative arenas; it deserves 
consideration on this basis alone. 

Opponents are certain to claim, as Deutch does, that costs are transferred from 


?The rhetorical flourishes of the opening section of Chandler and Ross’ paper leave little room 
for questioning the desirability of substituting group homes for the present system of institu- 
tionalized care for the mentally retarded. Who but a hopeless and self-confessed misanthrope has 
even the semblance of a choice when the alternatives are, on the one hand, “segregation through 
colonization,” “large-scale congregate care, offering only custodial supervision,” and “the brutal 
reality of institutional ‘back wards’”; and, on the other hand, “normalization . . . [which] pre: 
scribes the development of small-group homes which provide residents with as near a family 
environment as possible”? 
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the public sector or otherwise imposed upon the private sector in general, and 
neighboring landowners in particular, when group homes are substituted for cen- 
tralized treatment facilities. This cost transfer provides a plausible basis for con- 
cern by those who are scheduled to become the neighbors of a group home. When 
Chandler and Ross assert that zoning barriers to normalization result from “mis- 
conceived fears and irrational prejudices”? on the part of neighboring residents, 
they assume either that a transfer of costs does not occur, or that if it does occur, 
it does not constitute a rational basis for concern. If a transfer of costs is not in itself 
objectionable, there is no reason to attempt to ascertain its existence, and the 
authors ought not be faulted for their failure to discuss the question. Therefore, it 
is appropriate to determine whether there is a reasonable basis for a neighboring 
resident’s objection to a transfer of costs from the public sector to himself. If such 
a reasonable basis is found to exist, then it will be necessary to inquire whether 
a transfer does in fact take place or might reasonably be expected to occur. 

There are two formal mechanisms for paying for goods and services provided 
by the government in our society; various policy considerations, including those 
of fairness and efficiency, influence which shall be used in a given case. Direct user 
charges are often imposed when it is possible to identify a particular group or class 
of persons who benefit from the governmental service in a manner distinguishable 
from the public at large and when it is possible to measure the amount of the service 
which each individual consumes. Thus, municipal utility services are often charged 
to the individual householder on the basis of the amount of service he uses during 
the billing period; the costs of improvements such as street paving and mainte- 
nance, sidewalk repairs, tree planting, curb and gutter installation, and street light- 
ing are often assessed to the abutting property owners on the theory that they are 
the primary beneficiaries and it is thus fair that they pay for benefits they enjoy. 

Other public goods and services are paid for out of general revenue funds 
derived from income, sales, and real estate taxes. Examples of this kind of financ- 
ing include education, police and fire protection, welfare, and defense against 
foreign enemies. In some instances it is impossible to identify a benefit conferred 
upon a particular individual which differs from that conferred upon the public at 
large (e.g., national defense); or it is deemed unwise to inhibit the use of the service 
by imposing user charges (e.g., fire protection); or the benefits are both public and 
individual and the costs are split between user charges and general revenues (e.g., 
public higher education). The main characteristic of the general revenue method 
of paying for public services is that the costs are distributed widely. To the extent 
that the income tax provides a substantial proportion of the revenue, cost distri- 
bution is “progressive” and serves a redistributive function; we are committed to 


SIf irrational prejudices result in a lowering of property values, are the fears of the neighbors 


really “misconceived”? The protection of property values is one of the historic goals of zoning. 
See Standard State Zoning Enabling Act § 3 (1926). In a more modern context, the protection 
of property values against what is sometimes “irrational prejudice is the basis for so-called 
aesthetic zoning in those jurisdictions which uphold it. See United Advertising Corp. v. Borough 
of Metuchen, 42 N.J. 1, 198 A.2d 447 (1964). See Michelman, Toward a Practical Standard for 
Aesthetic Regulation, 15 Practical LAWYER 36 (1969), for a lucid exposition of the market 
basis for such regulation. 
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the principle that those who can best afford it ought to pay the largest share of the 
Cost of the services which benefit all members of the public at large. 

The problem, then, with the transfer of costs from the public sector to the 
neighbors of a group home — assuming for the moment that such a transfer takes 
place — is that the cost is distributed neither according to the principle that the party 
who benefits ought to pay nor broadly and progressively throughout all of society, 
Rather, it is imposed by happenstance upon those who, through no choice or fault 
of their own, find themselves with a new neighbor. This is not a problem unique to 
the establishment of group homes. It is well known that the government does not 
pay for all costs that it imposes upon private persons; each of us is required to absorb 
certain minimum costs of government as the price of living in “civilized society.” 
Determining when the government ought to pay — that is, the dividing line between 
the police power and eminent domain — has perplexed the legal system for genera- 
tions. We can identify an increasing sophistication about the obligation to com- 
pensate, based upon policy, if not upon constitutional mandate, when government 
action has externalized costs to the substantial disadvantage of particular private 
persons.’ The consequences of shifting costs from the public to the private sector 
and the attempt to set limits upon the imposition of such burdens are major issues; 
it cannot be said that a landowner who is sensitive to such issues is acting irrational- 
ly; he may be acting out of self-interest, but this is hardly irrational in a society which 
prides itself on its market economy. 

Having established the reasonableness of the neighbors’ concern if a transfer 
from the public to the private sector occurs, let us now attempt to ascertain whether 
such a shift does or is likely to take place. In one limited sense Chandler and Ross 
recognize that an economic shift takes place: 


The changing face of residential services for the mentally retarded in Cali- 
fornia depends on the transfer to the private sector of the responsibility for the 
maintenance of residential facilities. By phasing out state hospitals in favor of 
private community-based foster care, the state avoids the costs of owning and 
operating large institutions. 5 


But what Chandler and Ross have identified here is a shift within the state budget- 
ing process — from the capital improvement budget to the operating budget — rather 
than a transfer of costs from the private to the public sector. The state still pays for 
the services. Although taxpayers in general may have cause for concern if the 
change involves a reduction in cost effectiveness, there is no reason to believe that 
neighboring landowners have any special cause for concern because of this change 
in budgeting. 

An obvious difference between the large-scale custodial institution and the 


‘For evidence of this development, see City of Buffalo v. George Irish Paper Co., 31 App. Div. 
2d 470, 299 N.Y.S.2d 8 (1969), aff'd, 26 N.Y.2d 869, 258 N.E.2d 100, 309 N.Y.S.2d 606 (1970) 
(recognizing and providing protection against condemnation blight); Levin, Dramatic New Uniform 
Relocation Assistance and Land Acquisition Policies, in 1972 INSTITUTE ON PLANNING, ZONING, 
AND EMINENT DOMAIN 95, which details the increased benefits awarded to persons forced to relocate 
because of certain federally funded projects. 

5P. 310 supra. 
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neighborhood group home, and a likely source of cost transfer, is that the former 
often creates its own environment, whereas the neighborhood facility takes advan- 
tage of surrounding uses. When the public institution is located in a rural setting, 
quite often it will not have immediate neighbors who will suffer in any way from 
its operation. Neighboring uses in rural (especially agricultural) communities 
may be less sensitive to the particular externalities of a public institution. When 
the large-scale institution is located in an urban setting, quite often it will have 
sufficient grounds so that its immediate neighbors are, at least in relative terms, 
at substantial distances. Often, when such an institution is found in an urban 
setting, it will be there because the city has grown up around it. What was originally 
a rural setting has undergone intensive development. Under such circumstances, 
neighbors have little to complain about. They chose to locate adjacent to an exist- 
ing institution. 

The group home, if qualified as a single-family use, would not carry with it 
more open space than other single-family residences. In most cases it would be an 
unanticipated use in a previously developed neighborhood; few, if any, of the estab- 
lished residential users will have purchased with notice that a group home was 
a potential use in the district. In fact, the definition of “single family” found in most 
zoning ordinances is designed to ensure that traditional family living will be the 
only group life style tolerated. Thus, establishment of group homes in single- 
family residential districts differs from the large-scale institutional facility in two 
regards: (1) the group home does not carry with it substantial open space to act as 
a buffer to neighboring uses and (2) it usually comes to an existing residential 
neighborhood, the neighborhood does not come to it. These two factors alone 
should be sufficient to demonstrate that there is a transfer of costs incident to the 
change from public institutions to group homes, unless it is argued that the group 
home is not unusual or objectionable in a single-family residential district, That is 
to say, neither the difference in open space, nor the difference in sequence of 
development, ought to matter if the group home is otherwise indistinguishable 
from its neighboring single-family uses. 

Chandler and Ross are apparently of two minds on whether or not group homes 
are the equivalent of traditional single-family uses. On the one hand, they have little 
patience for those who see substantial differences between the two; they character- 
ize their opponents as acting on the basis of “misconceived fears and irrational 
prejudices.” Moreover, they say the objective of their mission is “to overcome 
discriminatory exclusion of family care homes . . . from single-family residential 
zones. . . .” The exclusion of group homes can be discriminatory only if they are 
not markedly different from traditional single-family uses. Thus, the authors are 
on record in support of the contention that group homes are the equivalent of 
traditional single-family uses. 

But when one examines the definition of “normalization” which Chandler 
and Ross offer, and when their model statute is studied, an alternative and con- 
tradictory conclusion is possible. The definition of normalization adopted by the 
authors includes an attribute of “dispersal,” which is “the uniform distribution of 
residential facilities throughout the community.” If I understand the significance 
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of dispersal, it includes the intention to avoid impaction—the clustering of group 
homes and other treatment facilities in one section of a residential neighborhood. 
Quite obviously it makes no sense to speak of dispersal unless there are two dis- 
tinguishable ingredients, the medium and the substance to be dispersed; thus, the 
authors implicitly acknowledge that group homes can be distinguished from tradi- 
tional single-family uses. An examination of their model statute reveals three features 
which distinguish the group home from other single-family residential uses. The 
statute protects only group homes that are (1) authorized or licensed by the state® 
and (2) serve six or fewer persons. And (3) the authors are agreeable that conditions 
be imposed as the price of protection. I am unaware of any zoning ordinance that 
imposes a state licensing requirement upon single-family residences or contemplates 
the requirement of a conditional use permit. Some zoning ordinances contain 
density standards for single-family districts, but most often it is the municipal hous- 
ing code which establishes occupancy standards. (An ordinance that sets a number 
of occupants without regard to the size of the house or the number of sleeping 
rooms is so crude a mechanism for regulating density that it invites challenge on 
due process grounds.) Thus, it appears that Chandler and Ross not only recognize 
but adopt the position that group homes are distinguishable from ordinary single- 
family residential uses. 

The internal inconsistency is troublesome. It contributes to a major weakness 
of their paper. If they overcame their ambivalence and openly conceded that 
group homes are not identical to ordinary single-family uses, they would be forced 
to explore the precise nature of the differences. This would permit them to accom- 
plish two essential chores. First, they could then distinguish group homes for the 
mentally retarded from such other nontraditional forms of “family” living such as 
boarding houses, rooming houses, and halfway houses for alcoholics, drug addicts, 
sex offenders, thieves, as well as mini-dormitories and a wide variety of hippy pads 
and communes. If the logic of their argument compels courts and legislatures to 
remove barriers to all or even some of these applicants for family status, they are 
asking for more than is necessary and certainly more than is prudent when their 
clients are mentally retarded citizens. But Chandler and Ross invite such a catas- 
trophe in failing to examine in detail the characteristics of group homes for the 
mentally retarded. This sort of analysis would provide detailed information and 
conceptualization so that they could distinguish the group homes which they wish 
validated from all others clamoring for admission to the sanctified district. Second, 
Chandler and Ross ought to concede that group homes are distinguishable from 
single-family residences because a detailed analysis of the differences would per- 
mit them to narrow their proposed delegation of authority to impose conditions. 


Location is not considered in the issuance of licenses; hence, the operation of group homes is 
customarily subject to local zoning clearance. Any assumption that the licensed operator of a 
group home is required, as a condition of licensure, to possess management skills or professional 
training such as would tend to improve the group home’s relations with its neighbors is negated 
by the statement “that licensees need no Prior training or experience with the mentally retarded 
nor do they receive any instruction in mental retardation after licensing.” Thus, the fact that 
a group home is licensed should not, of itself, serve to alleviate neighbors’ fears. Chandler and 
Ross do not explore the possibilities (1) of requiring the licensing agency to make an independent 
assessment of location or (2) of establishing minimum standards of training for operators. 
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They are aware that there is a danger that stringent conditions may be imposed as 
an indirect way to exclude group homes, yet their model statute does nothing to limit 
the authority of the administrative agency which controls the issuance of such per- 
mits. If they analyzed the costs which group homes threaten to impose on residential 
neighbors in sufficient detail, they would be in a position to draft a precise set of 
conditions which might be imposed under specific and enumerated circumstances. 
Their statute could then substantially diminish the scope of the authority it dele- 
gates; they cannot write precise performance standards unless they admit the special 
features of group homes. 

Perhaps the state of the art will not permit Chandler and Ross, or anyone else, 
to identify a// potential points of tension or instances in which costs are external- 
ized when group homes enter a residential neighborhood. The answer may come 
as the product of persistent and precise analysis of applicable legal principles. 
More likely it will require the attorney to leave the confines of his office or library 
and study the actual settings in which such events occur. This might be a time- 
consuming and expensive undertaking, but it ought to lead to an accurate assess- 
ment of the external costs of group homes, offer needed reassurances to nervous 
neighbors, and enable a draftsman to narrow the statutory scope of administrative 
authority. Normalization is a recent reform movement. One publication provides 
a 133-page list of addresses of halfway houses for the mentally ill and alcoholics;7 
another includes a bibliography of the literature on halfway houses which runs to 
387 items These leads may offer sufficient opportunity to interested scholars and 
advocates to complete this empirical research assignment before pursuing their 
cause in the courts. 


7NATIONAL INSTITUTE OF MENTAL HEALTH, DIRECTORY OF HALFWAY Houses FOR THE MENTALLY 


ILL AND ALCOHOLICS (1973). 
SNaTIONAL INSTITUTE OF MENTAL HEALTH, HALFWAY Houses SERVING THE MENTALLY ILL AND 


ALCOHOLICS, 1969-1970, at 25-38 (1971). 


CHAPTER 12 


Quality Control of 
Community 
Services 


Editorial Introduction 


This chapter addresses itself to the very difficult problem of 
providing adequate controls on the community services provided to 
mentally retarded citizens. Boggs takes the position that the problem of 
quality control of services is really the same whether one is discussing 
services provided in the community, ie., outside institutions, or those 
provided in institutions. Indeed, she prefers to view institutions, 
properly utilized and operated, as just one group of elements in a whole 
continuum of “community services.” The chapter, therefore, addresses 
itself generally to the legal basis for quality control. (Chapter 17 is 
closely related to this chapter.) 

Boggs argues for a nationally structured system of quality control, 
operated within the government, supplemented by voluntary accredita- 
tion. She discusses the great contribution to quality control that has 
been made by nongovernmental accrediting groups such as the Joint 
Commission on the Accreditation of Hospitals and its Accreditation 
Council on Facilities for the Mentally Retarded. She sees nongovern- 
mental accreditation as continuing to have a vital role in improving the 
quality of services, but sees the public responsibility for maintaining 
minimum standards on behalf of the consumer as one that cannot be 
delegated to the nongovernmental sector. 

Boggs draws on the experience in the fields of education and health 
services for ideas about the directions required for effective quality 
control and pays considerable attention to recent congressional attempts 
to establish an effective national quality control mechanism in the 
356 
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health services area. Noting that these efforts have so far not come to 
fruition, Boggs nevertheless demonstrates the degree of concern about 
quality control within government. 

Boggs concludes with a proposal that a national quality control 
mechanism be established by the federal government. She would have 
this national commission address itself not just to health services, 
however, but to the whole area of human services delivery systems. 
She notes that health care is just a small part of the continuum of 
services required by the mentally retarded and that a coordinated 
quality control is required of the various interlocking systems. 

Caper’s reaction supplements the position Boggs takes and argues 
that there is great need for quality control in the health services area. 
He notes that it is highly unlikely that quality control is less of a problem 
in other areas of human services for the mentally retarded. 

Chu’s reaction stresses the need to be aware of the danger that 
quality control mechanisms can become captives of the very groups they 
are to control. He also draws on the experience of the community mental 
health centers to ask that sanctions for noncompliance with standards be 
so structured that they can reasonably be expected to be invoked. 


PRINCIPAL PAPER 


ELIZABETH M. BOGGS 


A CONTEXT FOR QUALITY CONTROL 


In Chapter 7 of this volume, Professor Gilhool provides an excellent point of depar- 
ture for a more detailed consideration of the role of the law in “quality control,” His 
classification of community services specifies four types: 


2 


3 


those generally available to all, in which the retarded also partake in the same 
way (e.g., vaccination); 

those generally available to all, in which the retarded partake in some special 
way or with special provision (e.g, education); 

those available to some, in which the retarded partake as part of the “some” 
(e.g., vocational rehabilitation); 

those available primarily to the retarded as such (e.g., specialized day care, 
specialized residential care, specialized guardianship)! 


'Gilhool, p. 183, Chapter 7 of this volume. 
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Gilhool also points out that the courts can better adjudicate rights of access to 
services than issues dealing with the level or quality of service.2 He emphasizes that 
although courts have held that there is presently no federal constitutional right to 
many of these services, a federal issue of access may arise under the equal protection 
or due process clauses in the case of denial of an entitlement generally available.3 

The federal courts are often able to speak dramatically on broad issues of rights 
of access to services, at the same time recognizing the limits on their ability to pre- 
scribe specific quality controls of these services. They draw upon broad “reservoirs 
of power” derived from the general concepts of the Constitution. They set a process 
of reexamination in motion. Judge Johnson, in Wyatt v. Stickney,4 drew upon these 
reservoirs to announce a constitutional right to habilitation.5 Judge Judd, in New 
York Association for Retarded Children v. Rockefeller, on the other hand, initially 
declined to rule on the existence of a constitutional right to habilitation, but ruled 
that there clearly was a constitutional right to be kept free from harm in the institu- 
tional setting.” Judge Judd’s approach may seem initially somewhat more conserva- 
tive than Judge Johnson's, but the two approaches are consistent in initiating a 
review process by reference to the Constitution, without pretense of being able to 
regulate the minute details of institutional management. 

“The emphasis in Wyatt was in assuring the existence of those conditions, 
which are a precondition to any kind of therapy—a humane physical and psycho- 
logical environment, adequate staff, and individualized treatment plans. In this 
context, the court does not choose a specific treatment, but makes possible a range of 
treatment alternatives which persons rendering direct services can choose from.”8 
Charles Halpern recently made the same point in different language when he told 
an American Association on Mental Deficiency audience: “The law is concerned 
not with telling professionals what to do, but in making sure that they can and do 
behave like professionals.”9 

In considering the more specific monitoring of the quality of community 
services, it is essential to recognize that many mechanisms other than litigation 
are available and essential. One such mechanism, upon which this paper will 
focus, is that of federal control of the quality of services through funding contin- 
gencies and administrative regulation under authority of law. In this connection 
it is worth noting that coverage has recently been extended to hospital and other 


2Id. at 185. 
3Id. at 181-82. 
4344 F. Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 325 F. Supp. 781 (M.D. 
Ala. 1971), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1974). 
5325 F. Supp. at 784. 
6357 F. Supp. 752 (E.D.N.Y. 1973) [hereinafter cited as Willowbrook]. 
7Id. at 764. In entering a final consent judgment the Willowbrook court later noted that: =i 
Somewhat different legal rubrics have been employed in these cases— “protection from harm 
in this case and “right to treatment” and “need for care” in others. It appears that there is no 
bright line separating these standards. Entry of final consent judgment, Willowbrook Civil 
Nos. 72C356, 72C357 (E.D.N.Y. entered, May 5, 1975). 
SMENTAL HEALTH Law Project, Basic RIGHTS OF THE MENTALLY HANDICAPPED 23 (1973). 
9 Address by Charles Halpern, American Association on Mental Deficiency, Region 7 Conference, 
Nashville, Tenn., Nov. 30, 1972. 
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institutional employees (public and private) under the Fair Labor Standards Act 
Amendments of 1966,!° thereby raising a presumption that such facilities are 
within interstate commerce and subject to federal regulation. 

A number of generally accepted public policies justifies legislative and regula- 
tory intervention in the control of the quality of human services for the mentally 
retarded. These include: (1) the principle of parens patriae, or society’s responsibility 
to protect the weak and disadvantaged; (2) the responsibility for consumer protection, 
which can be considered as an application of the contract principle; (3) the responsi- 
bility to account for the prudent and efficient use of tax monies, which constitute a 
major portion of the dollar flow in support of community services; (4) the responsi- 
bility to mediate between interests; and (5) the responsibility to fix authority for the 
execution of the laws. 


THE NATURE OF THE SERVICES TO BE REGULATED 


In the delivery of services to human beings, there are many interests: primary con- 
sumers or clients, relatives and other surrogates of consumers, individual practi- 
tioners, organized providers (agencies), proprietors of facilities, managers, and 
payers (including government). There are conflicting interests within each group, 
as well as among groups—e.g., conflicts between different professions and between 
levels of government. 

Consumers and providers alike in the field of mental retardation are in general 
agreement on two principles. First, there is a continuum of human services needs, 
ranging from health to mental health, to social service, to rehabilitation (vocational 
and social), to education, and to recreation. The set of services required to meet 
these needs for mentally retarded citizens embraces all four of Gilhool’s types, 
and, furthermore, requires mediation (or advocacy) services for the client if he is 
to benefit fully. Thus, comprehensive programing in this context means a program 
which includes whatever contributions are needed by the client from a great 
variety of community service systems, including health, education, and welfare. 
Second, from a program point of view, there is also a continuum between 
“residential” and “community” services. The only essential distinction between the 
two is that in residential services housing is provided on the same premises where 
the professional services are delivered. 

Coincidentally parallel to this continuum are issues of custody and control. 
Because institutions historically have not only had responsibility for comprehensive 
Programing for their residents, but have frequently held legal custody or authority 
for confinement as well, members of the legal profession often err in assuming that 
the essence of an institution lies in the manner of admission (e.g., court ordered or 
voluntary) and authority to restrain, rather than in the range of services it is respon- 
sible for providing. The issues of programmatic quality control are, therefore, the 
Same in residential and nonresidential settings. This unity of the quality control 


NWSE §§ 203, 206-07, 213-14, 216, 255; 42 U.S.C. § 2000e-14 note (1970). 
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problem is fully recognized by such organizations as the Accreditation Council on 
Facilities for the Mentally Retarded (hereinafter ACFMR), the Joint Commission 
on Accreditation of Hospitals, and the United States Senate Subcommittee on 
Health. The discussion is this chapter will proceed on the same understanding. 

Mentally retarded children and adults, in or out of institutions, share the basic 
need to have simultaneous access to several of the main components of human 
services systems. The facts that these systems are subject to separate and not equal 
criteria for eligibility, financing, and quality control and that these criteria are 
often arbitrary and incompatible create barriers to comprehensive quality care 
in addition to those that already exist within each of the segments. Some observers, 
taking a quick look at this confusion, have advocated the creation of a separate, 
self-contained services delivery system for the mentally retarded. The major 
drawback of this approach, however, is that it would be segregating rather than 
normalizing. The fact is that each mentally retarded person needs selective access 
to the full range of human services, some of which he can use generically and 
some of which he will require in an adapted or even a specialized form. The need 
for an open system (i.e., access to all four of Gilhool’s types), together with the 
need for specialized case management, follow-along, and advocacy services that 
are independent of the practitioners and agencies delivering specific health, 
education, social, and rehabilitation services (whether generic or specialized), 
was clearly addressed by the Technical Advisory Committee on Community 
Services, which has been developing standards for and with ACFMR.1! 

The problems in “putting it all together” for the client in the service systems 
have their analogue in the “quality control” field. Each of the generic components 
of the service system has its own traditions respecting standard setting, accredita- 
tion, and licensing, both for individual practitioners and for agencies and facilities. 
Moreover, each component has its own pecking order, lead disciplines, and games 
of “management monopoly.” These are reflected in incompatible statutory bases 
for the various segments. In addition, there is increasing confusion as to the proper 
roles of voluntary and public bodies in standard setting and compliance assess- 
ment and the respectively appropriate roles of different levels of government. 


THE ROLE OF ACCREDITATION AND LICENSURE 
IN QUALITY CONTROL 


For purposes of this chapter, it is important to distinguish among accreditation, 
licensure, and certification. Accreditation is the process by which a nongovern- 
mental agency or association evaluates a program, service, or facility and accredits, 
or recognizes, it as meeting predetermined standards or qualifications specified 
by the agency or association. Licensure is the process by which an agency of the 
government grants permission to an individual meeting predetermined qualifica- 


11 ACCREDITATION COUNCIL FOR FACILITIES FOR THE MENTALLY RETARDED, STANDARDS FOR COMMU- 
NITY AGENCIES SERVING PERSONS WITH MENTAL RETARDATION AND OTHER DEVELOPMENTAL DIS- 
ABILITIES (1973) [hereinafter cited as AGENCIES STANDARDS]; ACFMR STANDARDS FOR RESIDENTIAL 
FACILITIES FOR THE MENTALLY RETARDED (1971). 
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tions to engage in a given occupation or to use a particular title or grants permission 
to an institution or agency to perform specified functions or services. In our context, 
licensure is usually a state function.!? Certification is a term variously used to 
signify recognition by an organization or agency (public or private) of an individual 
or facility. (Hospitals are certified for Medicare, social workers are certified by the 
National Association of Social Workers, teachers receive certificates from state 
departments of education, and so on). In our context, certification as applied to a 
facility is most commonly used to designate a facility whose services are reimburs- 
able from federal funds or clients who have a federal entitlement to such services. 

This paper focuses on accreditation and licensure of facilities and services. It 
must be remembered, however, that licensure of individuals — as doctors, teachers, 
administrators, or attorneys — is intimately related to quality control of service 
programs because the standards set for agencies frequently incorporate requirements 
relative to the qualification of personnel.!3 Thus, the term “qualified mental retarda- 
tion professional,” which has recently become important in standards for institu- 
tions, is a collective term encompassing individuals who have achieved a certain 
status in any one of a wide range of human services professions.'4 

Licensure, certification, and accreditation all presuppose standards. The re- 
lationship between standards appropriate for licensure and those which may be 
enunciated from time to time by accrediting bodies is currently a central issue in 
public policy in respect to quality assurance. The underlying issues are the same in 
“community” services as in residential facilities, including “institutions.” 

The federal government first faced this issue squarely with the advent of 
Medicare. Cashman and Myers, writing of the events surrounding its inauguration, 


had this to say: 


An attorney recently commented “.. . basic to government regulation is the fact 
that it must use objective standards uniformly applied and which can be interpreted 
by a court of law. Ultimately, you reach a point where it is the judges who determine 
whether or not an objective standard has been applied. To make it possible for judges 
to apply the standard it must be simple.” While we do not fully agree with the basic 
tenet that government should not develop complex standards the fact remains that 
our standards were complex and subjective, and the statutory requirements were 
simple, objective and had the force of law. As July 1 approached, there was a notable 
reluctance to deny certification to any hospital that could meet the statutory 


requirement. 


There were times when it seemed as though every organization was either 
asked for or was offering advice. This is a desirable and essential part of the adminis- 
trative process, particularly in a program such as Medicare. But decisions finally 
have to be made, and everyone's advice cannot be fully heeded . . . community in- 
fluence on governmental policy certainly represents one of the major cferences 
between accreditation programs and certification or licensure activities. 


12U.S, PUBLIC HEALTH SERVICE, STATE LICENSING OF HEALTH FACILITIES, 1968 (U.S. Dep’t of Health, 
Education & Welfare Pub. No. (HSM) 72-1757, 1972). x 

13NATIONAL CENTER FOR HEALTH STATISTICS, STATE LICENSING OF HEALTH Occupations (Public 
Health Service Pub. No. 1758, 1968). 


'4See, e.g, Wyatt v. Stickney, 344 F. Supp. at 379. gO) 

'8Cashman & Meyers, Medicare: Standards of Service in a New Program—Licensure, Certification, 
Accreditation, 57 Am. J. Pustic HEALTH 1107 (1967), quoting from J. Ludlam, Government 
Interest in Medical and Hospital Care, Can Voluntary Controls Do the Job? (Proceedings of the 
7th Annual Symposium on Hospital Affairs, 1964.) 
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The following statement, taken from the preface to the aforementioned ACFMR 
standards, defines a role for accreditation: 


Uniquely American, voluntary accreditation differs from, yet complements, 
government regulation by means of licensure or certification. Government regula: 
tion is derived from public law. and the regulatory body is responsible to the public 
not only for determining whether the law has been adhered to, but also for initiating 
action when it has not been. Since accreditation, on the other hand, is not mandatory, 
but isa method of self-regulation, the accreditating body does not have the respon- 
sibility of enforcement. Thus, the accreditation survey is not an inspection, but 
an evaluation designed to provide educational and consultative benefits to the facility, 

A voluntary accreditation program provides for the continuing and objective 
outside evaluation of services rendered through a mechanism that minimizes domi- 
nation or interference and provides freedom to experiment and innovate on the 
part of the agency, as well as freedom to refine and improve the mechanism and 
raise the standards of measurement on the part of the accrediting body. The 
voluntary accreditation programs of the Joint Commission and its Accreditation 
Councils are based on the development of nationally accepted, professionally valid 
standards, and on the use of valid and reliable procedures for measuring compliance 
with those standards,!6 


With respect to hospitals, this role has been filled since 1951 by the Joint 
Commission in Accreditation of Hospitals. Higher education has an even longer 
history of voluntary accreditation than health services.!? The role of accreditation 
in higher education is currently undergoing review and evaluation. The experiences 
in the education field can, thus, provide important guidance on the uses and potential 
abuses of accreditation in other fields, such as that of services to the mentally 
retarded, 

Three critical issues have emerged in the review of higher education accredita- 
tion, (1) Who should participate in the accreditation policy-making process, peers 
alone or representatives of other interests as well? (2) If government is to use, for 
purposes of dispensing public funds, the results of a voluntary accreditation process 
it does not control, what safeguards must be built in to protect the rights of the 
various parties involved, including the public? (3) If accreditation is carried out 
by experts in given subject areas, who review only components of the overall system, 
how can the interests of the whole be recognized as something more than the sum of 
its parts, and how can component accreditation processes be coordinated? These 
issues surfaced clearly during a recent “Study of Accreditation of Selected Health 
Educational Programs” (SASHEP) to such an extent that the commission conducting 
the study found it necessary to identify certain underlying principles applicable 
to all accreditation in higher education.'® These principles can readily be translated 
into terms that are equally applicable to accreditation of human services pro- 
grams.!9 


M AGENCES STANDARDS at 4. 

TAa, ACCREDITATION: New Artrrupes AND Pagtwersiars Osaat Comm'n on Accrediting 
). 

ecto ta Study Accreditation of Selected Health Educational Programs, Report § 2 (Waste 

"The study commission's statement of basic policies for accreditation, note 18 supra, with minor 

language substitutions to reflect attention to human services, rather than higher education, 
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It is of interest to note that several of the issues identified in higher education 
were at least partially anticipated by the actions which led to the establishment 
of ACFMR. Thus, even though the Joint Commission on Accreditation of Hospitals 
itself is still exclusively a combination of provider groups (composed of the American 
College of Physicians, American College of Surgeons, American Hospital Associa- 
tion, and the American Medical Association) the ACFMR, formed more recently 
as a component council of the commission, has a more mixed composition, including 
organizations that represent the interests of consumers.” As a result, some intensely 
interested laymen sit on the council. In seeking to become a “categorical council” 
of the joint commission, the interorganizational planning group that preceded and 
set up ACFMR also recognized the need to coordinate its activities with those of 
other accrediting bodies with contiguous or overlapping jurisdictions, 

Some of the reforms in accreditation in higher education are arising in part 


demonstrates the transferability of accreditation from 
unity of the problem of quality control, The excerpts from the statement, with language 
changes in brackets, are illustrative of this fact: 


responsibilities of the government, 

D. should be designed and conducted in such a manner that ii serves as 
a guiding influence in the development, improvement. and operation of insitunons 
and |service agencies). 


mab ge p of acres’ be coordinated, mositored, and supervised by a national. 
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because of pressure from the United States Office of Education. The office still 
relies heavily on accreditation in determining eligibility for funding under the Higher 
Education Act and other authorities. But the National Council on Accrediting, the 
coordinating group for the many specialized accrediting activities in this field, is 
growing increasingly uneasy about the possible displacement of its goals.2! 

A helpful perspective on the origins of this discomfort is provided by the 
distinguished sociologist Amitai Etzioni. He makes the distinction among several 
forms of power, including “utilitarian” power and “social-symbolic” power. The 
former is characterized by material rewards, the latter by symbols of prestige and 
esteem accorded by peers to each other.22 


Students of the professions have pointed out that the autonomy granted to profes- 
sionals who are basically responsible to their consciences (though they may be 
censured by their peers and in extreme cases by the courts) is necessary for effective 
professional work. .. . It is this highly individualized principle which is diametrically 
opposed to the... principle of administrative authority? 


Accreditation is a process by which peers exercise social-symbolic control over 
their collective activities. They sincerely believe that the public is thereby ade- 
quately protected. Quite aside from the question of whether all the professional 
consciences are indeed clear, this mode of control is not compatible with the 
machinery of government, which is administrative, demands accountability, and 
uses material rewards (grants, contracts, and fees for service) as its means for 
exercising control over providers. 

Itis not at all surprising, therefore, that federal reliance on voluntary accrediting 
bodies is becoming more controversial in other service fields as well. Of these, the 
health field is both the most institutionalized and the most chaotic at the present 
time. Child care (both residential and day) is another area in which peer consensus 
and public policy have not yet converged. This is partly because the massive flow of 
federal dollars for human services (other than higher education) is relatively recent 
and in any case has tended to depend on preexisting state government sanctions.” 
Another factor which tends to move a government agency toward licensure (as 
against reliance on accreditation) is the presence in the provider population of a 
significant proportion of proprietary facilities and agencies, as is the case in the 
nursing home and rehabilitation facility fields and more recently in “developmental” 
day care centers. 

The staff of the United States Senate Subcommittee on Health has been probing 
these issues in the health care area from a national viewpoint in considerable depth 


21DICKEY, supra note 17. 

22A. ETZIONI, MODERN ORGANIZATIONS 59 (1964). 

231d. at 76-77. h H 

*4State licensure of facilities for the mentally retarded dates from the nineteenth century. : 
1965 residential facilities were licensed in 42 states by 52 agencies. OFFICE OF MENTAL RETARDA: 
TION COORDINATION, MENTAL RETARDATION SOURCE Book 58 (U.S. Dep't of Health, Eeucees 
& Welfare, Pub. No. (OS) 73-81, 1973). Specific authority for licensing day facilities is a To 
recent trend, exemplified by a comprehensive Minnesota statute covering both 24-hour and z 
facilities, which was enacted in 1971. Ch. 229 [1971] Minn. Laws. Reg. Sess. 436, implemente 
by Dep't of Public Welfare Rule 34, 1972. 
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over the past three years in connection with the effort to promote health maintenance 
organizations. The subcommittee’s conclusions are reflected in a recent report which 
poses and then responds to a fundamental question: 


Who should undertake the assessment and regulation of health care on the 
basic of outcomes; should it be the Federal government; the states; or should public 
regulatory authority be delegated to a private, provider-controlled body? 


The delegation of public regulatory authority to a private, provider-controlled 
body would appear to create an inherent and essentially insurmountable conflict 
of interest... . 

The traditional systems of medical care delivery rely upon the leavening in- 
fluence of competition among providers. It seems unlikely that competitors could 
successfully regulate each other and still remain competitors. 

This does not mean that professional expertise is not pivotal to the implementa- 
tion of quality regulation. Scientific and technical expertise is essential and in most 
cases it can only be supplied by health care professionals. 

But, a quality regulatory system should be publicly accountable while relying 


upon professional expertise. 
There are also serious doubts about the constitutionality of delegating public 


regulatory power and grant-making authority to any private body.25 


It should be added that many proprietary providers also prefer a public body, not 
only because such a body is more likely to be politically responsive, but because 
“due process” is more readily invoked where suspension of a license by a public 
body would lead to economic loss and hence to “deprivation of property.” 

Until 1972, Congress recognized accreditation by the Joint Commission on 
Accreditation of Hospitals, a private provider-controlled body, as a sufficient but 
not essential condition for certification of a hospital for purposes of reimbursement 
under Medicare. A facility could (and can) qualify as a hospital if it met the statutory 
conditions (section 1861 of the Social Security Act) even if it was not on the joint 
commission list. As of 1972 only about two of every three hospitals certified for 
Medicare participation were joint commission accredited. Dr. John Porterfield, ex- 
ecutive director of the joint commission, has stressed this independence, as well as 
pointed up the strains which impinge on the joint commission by virtue of its public 
responsibilities.2° Up to that time, moreover, Congress forbade the Secretary of 
Health, Education, and Welfare to set any standard higher than those of the joint 
commission. This provision was stricken by the Ribicoff amendment incorporated 
in Pub. L. No. 92-603 in 1972.27 

The Ribicoff amendment not only freed the Secretary from the joint commission 
“ceiling” on quality; it also opened up the joint commission survey process to federal 


25SENATE COMM. ON LABOR AND PUBLIC WELFARE, HEALTH MAINTENANCE ORGANIZATION AND RE- 
sources Act oF 1973, S. Rer. No. 93-129, 93rd Cong., Ist Sess. 34-35 (1973) [hereinafter cited 
as S. Rep. No. 93-129]. 

°6Porterfield, From the Director's Office, Perspectives, No. 1, January 1973, at 1 (Joint Comm’n 
on Accreditation of Hospitals Bull.). 

2742 U.S.C. § 1395bb(a)(4) (Supp. II 1972). The background of the amendment is discussed in the 
SENATE FINANCE ComM. REPORT ON THE SOCIAL SECURITY AMENDMENTS OF 1972, S. Rep. No. 
92-1230, 92d Cong., 2d Sess. 289-91 (1972). 
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validation.?8 This change resulted from court action in Self Help for the Elderly v, 
Richardson,” in which the plaintiffs successfully claimed that neither the Secretary 
nor the Congress could irrevocably delegate regulatory functions to a “non- 
accountable” private body. The Secretary is authorized, however, to delegate both 
his initial certification functions and his “validation” duties to an “appropriate” 
state (or local) public agency.30 The essential “regulatory” functions at issue pertained 
to “health and safety,” rather than to “quality of care.” 

At this time, the preponderance of evidence and opinion favors the position that 
accrediting bodies cannot have the best of both worlds. They cannot retain their 
“voluntary” character, their subjective “professional assessments,” their self govern- 
ment and self-perpetuation, and, at the same time, be viewed as having the precision, 
responsiveness, accountability, and objectivity required of public agencies endowed 
with the full authority of the law. It remains important to stress that the functions 
of accreditation and licensure are still complementary and that each can contribute 
much to the other. The role of voluntary nongovernmental bodies in improving 
standards, securing consensus, and assisting providers to improve their performance 
is one which deserves the support of consumers, providers, and government itself. 
Public licensure, however, better responds to the ultimate demand for public ac- 
countability than does private accreditation. 


FEDERAL-STATE RELATIONSHIPS AND 
QUALITY CONTROL 


Recently, as the federal government has increased its participation as a purchaser 
of health, social, and rehabilitation services, the Congress has become more concern- 
ed about “quality control.”31 Except for Medicare, however, most ongoing federal 
funding for services runs through state treasuries. The commingling of state and 
federal funds has in most instances left the de facto leadership on program standards 
with the states. Some examples follow. 

In the field of social services, even though the federal government pays 75 percent 
of the cost, amounting to some $2 billion a year, program standards beyond 
“definitions” are left to the states. The only major exception has been repeated 
controversial attempts to set federal standards for day care of children.22 

Although the federal contribution is proportionately much less in the field of 
elementary and secondary education than in social services, the fear of “federal 
control of education has indeed limited federal specifications to the civil rights areas. 


2842 U.S.C. § 1395bb(b) (Supp. II 1972). 

29Civil No. 2016-71 (D.D.C. Nov. 11, 1971). 

3042 U.S.C. § 1395aa(a), (c) (Supp. II 1972). 5 na 

31In federalese this phrase is sometimes used to refer to procedures for limiting eligibility, utili- 
zation, or proliferation of services. In this paper, however, the term applies to maintenance of 
high standards of professional performance and management. 

*See U.S. OFFICE OF CHILD DEVELOPMENT, Dep't OF HEALTH, EDUCATION & WELFARE, FEDERAL 
INTERAGENCY Day CARE REQUIREMENTS (1972) AnD Guines FoR Day Care LiceNsING (1973). 
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This point is made not to minimize the effect of federal categorical funds, such as 
those for vocational education, in extending and improving the offerings in certain 
curricula, or in improving the quantity of services delivered to selected groups such 
as the handicapped. Rather, the example illustrates a real difficulty in establishing 
adequate federal control of human services, even where the services are financed 
in significant part from the federal treasury. 

Vocational rehabilitation, an important component of any comprehensive ser- 
vice system for the physically and mentally handicapped, has long relied on federal 
dollars. Currently the federal contribution is 80 percent in the basic state programs. 
Such reliance contains a largely unrealized potential for federal intervention in 
respect to standards. Yet, as of this time, federal regulations are fairly explicit only 
on the content of the intake study (diagnosis and evaluation); with respect to other 
services, the state is merely required “to establish and maintain standards for the 
various types of facilities and personnel utilized in providing services. . . .”33 

The Department of Health, Education, and Welfare has issued “Standards for 
Rehabilitation Facilities and Sheltered Workshops” based on the work of an official 
advisory body, the National Policy and Performance Council.*4 The standards are 
used in making project grants, but are not binding on the states with respect to their 
much larger expenditures of categorical federal funds. 


THE HEALTH CARE FIELD AS A PROTOTYPE FOR 
EXPLORATION OF QUALITY CONTROL ISSUES 


For various reasons, quality control in the health field currently offers by far the 
most visible and complex examples of the conflicting forces and ideologies in the 
whole area of quality control of human services. The evolution of policies and 
practices involving accreditation of health facilities has already been touched on. 
State-federal relations in this area are discussed in the McNerney report.%5 


3345 C.F.R. § 401.42 (1972). 

NATIONAL POLICY AND PERFORMANCE COUNCIL, 

SHELTERED Worksuops, (U.S. Dep't of Health, Education & Welfare, 

1972). 

s eee or HEALTH, EDUCATION & WELFARE, REPORT OF THE TASK FORCE ON MEDICAID AND 
RELATED ProGrams 45-47 (1970) (emphasis in original): 

Quality of Care 

The Medicaid legislation contains numerous prov! 

for the needy and medically needy. Quality, however, 

services provided—i.e., the appropriate mix of services, 

standards for providers of service. 

In reviewing the policies on 


STANDARDS FOR REHABILITATION FACILITIES AND 
Pub. No. (SRS) 72-25010, 


isions intended to assure quality care 
is strongly influenced by the scope of 
the availability of these services and 


standards and their application, key factors noted were 
confusion, duplication of effort and inadequacy of surveillance of quality of care that have 
resulted from lack of coordination among Federal and State health programs. Some of this 
confusion arises from differing legislative requirements under various programs. j 
The function of Federal standards should be to establish consistent minimum require- 
ments which States should be encouraged to exceed, according to their ability and resources 


to do so. 
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Concern with the related issues of economy and efficiency preoccupies the 
Office of Management and Budget. The Senate Finance Committee also worries 
about cost control in the health field and hence elaborates “utilization review” to 
prevent “too much” care.36 States are concerned with overbuilding and “duplication.” 
“Area wide planning” and “certificates of need” are the current jargon.37 

Meanwhile, the Subcommittee on Health (which does not control the billions 
that flow through Medicare and Medicaid) of the Senate Labor and Public Welfare 
Committee has documented an overwhelming array of examples of shortcomings 
in moving the qualified professional and potential patient into affirmative interaction, 
and of variability in the “norms” of practice.38 


The Medicaid program must be more concerned than it has been with the quality of 
care which is purchased under the program. Establishment and implementation of reasonable 
standards of care is one means of accomplishing this. In providing standards, the Federal 
Government and the States must establish more effective mechanisms for communication and 
coordination of decisions on what goals they want to achieve, how best to implement standards, 
and their effect upon the resources of the health-care system. The Department should be closely 
concerned with coordination of those aspects of Medicaid and Medicare dealing with quality 
of care. 

A legislative amendment is needed requiring uniform provisions and unified State 
standard-setting, certification, and consultation functions with respect to providers of service 
under both Medicaid and Medicare. (To the extent possible, also consistent with desired 
State flexibility to exceed Federal minimum standards, State-controlled licensure of health 
facilities and agencies should be integrated with those related functions.) The State agency 
with primary responsibility for health functions in the State should be responsible for all 
standards functions. Incentives, guidance and assistance should be provided to the States 
in bringing this about. 

Minimum requirements of training, experience and education for State surveyors for 
Medicaid and Medicare and their immediate supervisors should be developed by HEW. The 
Department should also be empowered to develop equivalency criteria to be used as a 
measure in determining whether individuals meet the minimum requirements for surveyors. 


Medical Review 


Title XIX requires periodic inspections of all skilled nursing homes and mental hospitals 
within the State by at least one medical-review team of (a) the care provided in such homes 
and hospitals to recipients under the plan; (b) the adequacy of services available in particular 
nursing homes (or mental hospitals) to meet the current health needs and promote the maxi- 
mum well-being of the patients, with respect to all patients receiving such care; (c) the 
necessity and desirability of their continued placement in such facilities; and (d) the feasibil- 
ity of meeting their health-care needs through alternative institutional or noninstitutional 
services. 

Implementing policy requires that the medical-review team inspections include some 
personal contact with, and observation of, each patient receiving assistance in skilled nursing 
homes. Because of the many thousands of patients affected by this requirement, the con- 
scientious implementation of the law would require States to make significant expenditures 
and use scarce personnel. P 

The value gained in carrying out the present policy of medical review in comparison 
with the expenditure of necessary resources can be seriously questioned. Because the intent 
of the requirement is commendable, the solution to the above problem is to permit States 
greater flexibility in methods to meet successfully the intent of the law by coordinating 
medical reviews with the requirement for utilization review and certification activities. f 

The policy requiring periodic medical review and medical inspection in skilled nursing 
homes and mental hospitals should be amended to allow States more flexibility in meeting 
the statutory objective. At the same time efforts should be extended to prevent duplication 
of medical-review activities with those of utilization review and facility certification for 
Program participation and with expanded visitation efforts by State and county welfare 
agencies, 


J6STAFF OF SENATE COMM. ON FINANCE, 91st CONG., ist SESS., MEDICARE AND MEDICAID: 
PROBLEMS, Issues AND ALTERNATIVES 105 (Comm. Print 1970). 

37 A. SOMERS, STATE REGULATION OF HOSPITALS AND HEALTH CARE: THE NEw JERSEY STORY (Blue Cross 
Ass’n 1973). 

38S. Rep. No. 93-129. 
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Questions of equal protection are raised by the fact that federal funds, derived 
from taxes levied on citizens in every state, are expended for health care on behalf 
of individuals in different states under different rules and contingencies, with the 
result that access to quality care may be available to a resident of one state but not 
to a resident of another, without rational distinction. As the federal government's 
direct role as a third-party payor becomes more prominent, reaching most of the 
elderly and many of the disabled (including adults disabled by mental retardation), 
the issues of equity and access will be raised more frequently. 

The subcommittee’s response, as expressed in Senate bill 14 (1973), is an in- 
novative proposal for “quality assurance.” It reflects a thoughtful analysis of the 
underlying legal and structural problems in the relationships between professionals 
and patients, between public and private interests, and between state and federal 
governments. For this reason the model proposed deserves attention in this discus- 
sion, even though the needs of the long-term patient, and especially the chronically 
disabled, are not well addressed in it. Moreover, an examination of the major 
provisions of Title XIII of the bill should assist in identifying issues common to 
standard setting and compliance in any human services field. 

The subcommittee concludes, inter alia, that national norms need to be 
developed in the health care field, as they have been in occupational safety, food 
and drug standards, and many other fields where intrastate containment, and 
hence state autonomy, are no longer realities. 

An examination of this proposition shows that although it can be supported in 
principle, its realization in practice is frought with a number of immediate difficult- 
ies. There is no set of definitive facts, and clearly no consensus regarding evaluation 
of facts, on the validity of any measures of outputs and benefits in the health care 
system and its components. Out of the recognition of the complexity of this 
problem—which only underlines the necessity for its being pursued on a nation- 
wide basis with the attendant economies of scale—was born the proposal for a 
national commission on quality health care assurance, which would develop 
standards, or “norms,” and output measures, assess compliance, research the 
process, and provide feedback on a continuing basis. 

Additionally, Senate bill 14 incorporates an interesting restatement of the 
minimal federal obligation as affirmed by Judge Judd in relation to Willowbrook,°9 
an obligation to assure a plaintiff relief from “harm” or imminent danger. The bill 
would provide that upon demonstration that imminent danger exists, the commission 
is empowered to file for an injunction against the provider. In recent years remedies 
have been sought by this route on several occasions on behalf of mentally retarded 
persons. The clause would add new avenues of relief to the extent that the prestige 
and resources of the commission could make the right of way more readily travers- 
able, just as the advent of legal services agencies and “back-up centers” opened 
up to the mentally retarded avenues to the courts which had previously been 
cluttered by nonlegal barriers. 

The proposal for a national commission is set forth and defended in some 
detail in the “Report of the Senate Committee on Labor and Public Welfare on the 


39357 F. Supp. at 764. 
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Health Maintenance Organization and Resources Act of 1973.40 The Senate 
subsequently passed the bill (by a vote of 69-25) on May 15, 1973,4! with several 
significant changes affecting the independence and scope of the commission. The 
bill was then amended by the House and enacted into law with a more conventional 
approach to quality control.42 The proposal in Senate bill 14 to establish a com- 
mission was deleted. Instead, a study is to be undertaken by a private nonprofit 
organization, to be completed by January 1, 1976.43 Therefore, the enactment of 
the provisions described here are clearly not imminent. The ideas do, however, 
deserve to remain current and to have a wider exposure than is usually given to 
congressional committee reports. For this reason, certain portions of the report, 
which explicate the commission proposal, are incorporated or paraphrased with 
comment in this discussion.44 

Having concluded that a public regulatory body with national scope is needed 
in the health care field, the Senate Subcommittee on Health went on to examine 


WS. Rep. No, 93-129, at 81-83, 

41119 Cong. Rec. $9132-40 (daily ed. May 15, 1973). 
4287 Stat. 914 (1973). 

Pub, L. No. 93-222 § 4, 87 Stat. 914, 934. 

“4S. Rep, No. 93-129, at 81-83; 


PART A— COMMISSION ON QUALITY HEALTH CARE ASSURANCE 
Establishment of the Commission 


[Section 403-new section 1301] Establishes a Commission on Quality Health Care Assur- 
ance as an independent agency in the Executive Branch. The Commission shall consist of eleven 
members who because of their experience or education are particularly qualified to servo. 
Membership shall include representatives of the health care delivery industry, private organiza 
tions developing quality health care standards, and consumers who are not related to the delivery 
of health care. Of the cleven, four must be consumers not related to the delivery of health care. 
Commission members shall serve a five-year term, except for the first cleven, who shall be 
appointed on a staggered basis. Members cannot serve more than two terms. i 


Duties and Powers of the Commission 
[New section 1302] Sets forth the functions of the Commission, Requires the Commission 


1. promulgate standards regarding personnel qualifications, medical group composition, 
and other characteristics dealing with the adequacy of facilities and equipment; 

2. conduct research and experimental programs to develop: 

(a) criteria for quality assurance systems; and 

(b) norms regarding the processes, utilization, characteristics, and outcomes of health 
services provided; 

3. require and monitor quality assurance systems for health care providers receiving 
assistance under the Public Health Service Act and the Mental Retardation Facilities and Com- 
munity Mental Health Centers Construction Act of 1963. Such systems shall be intended to: 

(a) improve and assess medical care quality; 

(b) evaluate the inputs processes, utilization characteristics, outcomes of health care 
in relation to those groups receiving such care; and relationships between 
such inputs, processes, characteristics, and outcomes; 

(c) concentrate on those categories of disease which occur most commonly and on which 
the impact of medical treatment can be most effective; P 

(d) improve and assess the accessibility, availability and acceptability of health services 
provided by health care providers; 

te) develop procedures for quality assurance systems to report, through the health care 
providers policy making body, to the membership and the Commission; 

(f) consider the need to include, on the decisionmaking body of the quality assurance 
system, consumers as well as representatives of the various health professions disci- 
Plines providing health services; 
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the location of the proposed commission on quality care assurance in the govern- 
mental structure. It asked: “Should the Commission be an independent regulatory 
body; what functions other than quality regulation, if any, should be included 
under the Commission's jurisdiction?" 

The subcommittee concluded that the issue was independence versus in- 
clusion in the Department of Health, Education, and Welfare and opted for 
“independent” agency status, One substantive function now being performed 
by the Department of Health, Education, and Welfare is promotion of the industry, 
a task primarily carried out by the Health Services and Mental Health Administra- 
tion. The committee questioned whether the government body whose main tasks 
include promotion of the health industry generally and investment in specific pro- 
viders could simultaneously maintain the proper posture necessary to monitor and 
regulate the quality performance of this same industry effectively.” 

Another important function of the Department, primarily carried out by two 
of its agencies, the Social Security Administration (SSA) for Medicare and the 
Medical Services Administration (MSA) for Medicaid, is that of third-party payor. 


4, i rtifi of compliance to health care providers which certify that such providers 
are maiatanine Spghted in ye inerse lea he tiago derabanis: brege dioen 


established by the Commission; 
5. revoke or suspend certificates of compliance (after a hearing); 
6, monitor health care provider reports on conducted under the Public Health 


Construction Act of 1963 to assure that such providers are conforming with the Commission's 
spore quality assurance system and norms; 
Ta: publiok otata at VEEE 
8. conduct a research development program 
(a) improve the techno for aegis care gay emphasing heath care 


(b) assur and compare medical care quality provided under alternative healthcare delivery 
tc) analyze the effects of providing information to consumers and improve methods for 
information; 


disseminating 
(d) analyze the of the assurance program on the level of health care, and 
(e) coordinate case e vopardiag ceaity heakh care axmarunce programs of 


collect, anun riss, aod distribuis. intormation on the impact of medical services and 
the hoch tase of tho OANA DEFOD 
10. provide technical technical assistance to health care providers who are developing quality control 


i. i. sty, 6 iy em aa Dt te mt Pee! Het ae 


re rpete i selavanes opel * i 
system of 

14. prescribe a schedule of reasonable contingent fees for attorneys health 

care providers who aft claiments ta, malpractice proceedings (under new section 


recommendations for additional necessary legislation. 
The Commission is 10 omsider the flowing when developing Quality Hea 
Care Standards: (a) existing Perper existing quality standards for Federal 


pape nce oho nay | 


“S. Rer, No, 93-129, at 37. 
Id. at 3741. 
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The committee was skeptical of lodging the quality regulatory function in the 
same department as the third-party payor function. The committee stated: 


The third-party payor may be concerned about the quality of those services that 
he purchases for others, but he is likely to be less concerned than if he were 
purchasing them for himself. More important, in the case of SSA and MSA, these 
agencies seem to be monitored particularly closely by Congress on their ability 
to hold down costs. Hence, their main interest is likely to be the containment of 
costs, and if forced to choose between lower cost/lower quality and higher cost/ 
higher quality, then these agencies would appear to be placed in a most ambivalent 
situation 47 


As noted earlier, the concept of an independent commission proposed by the 
committee did not survive the legislative process. However, during 1973-74 there 
was increasing evidence that HEW Secretary Weinberger recognized two issues: 
(1) the need to place responsibility for standards and for such control of assessment 
practices as are retained by the federal government vis-a-vis the states outside the 
agencies operationally responsible for reimbursement—i.e., elsewhere than in 
SSA and MSA—and (2) the need to develop consistency in the standards applied 
to similar facilities under Title XVIII (Medicare) and Title XIX (Medicaid), 
respectively. Responsibility in these areas was progressively assembled into the 
Public Health Service, where the Bureau of Quality Assurance became increasingly 
visible as the center of policy development with respect to health care standards 
generally, and the Office of Nursing Home Affairs emerged as the locus for 
resolving issues of enforcement specifically affecting skilled nursing facilities and 
intermediate care facilities. Operational duties relative to monitoring state perfor- 
mance, including approval of waivers for particular facilities, have now been 
delegated to the regional offices. Each regional office now has an Office of Long- 
Term Care Standards Enforcement headed by a director who reports directly to 
the regional director, who in turn reports directly to the Secretary. 

It is well recognized by HEW watchers that the administrative distances 
between SSA, MSA, and PHS are even greater than their geographical distances 
(Baltimore, Washington; and Rockville, Maryland, respectively); thus, in practice 
if not in theory, the Secretary met some of the fundamental concerns of the Senate 
committee. 

Moreover, the Secretary, unlike the committee, is in a position to make the 
major funding contingencies of Medicare and Medicaid supportive of his standards 
and enforcement procedures. Because of jurisdictional issues between the Senate 
Committee on Labor and Public Welfare and the Senate Committee on Finance 
(which has jurisdiction over all titles of the Social Security Act), the former could 
not set any conditions that would make Medicare or Medicaid reimbursements 
contingent upon certification by its proposed commission. The quid pro que: 
offered to providers to reward their compliance was the small carrot of “elective” 


4787 Stat. 914 (Dec. 29, 1973). 
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access to assistance under the Public Health Service Act*® or the Mental Retarda- 
tion Facilities and Community Mental Health Centers Construction Act of 196349 
(which now includes the Developmental Disabilities Act5°) for those “health care 
providers” who otherwise qualify under these acts. Since much of the Public Health 
Service Act funding goes for research or training or public health (as distinct from 
personal health care) and since only 3 or 4 of the 16 services enumerated in the 
Developmental Disabilities Act would be ordinarily delivered by “health care 
providers,” the commission might find itself wielding only about 5 percent of the 
federal “persuasion” toward obtaining higher standards of quality. Thus, the power 
of the proposed commission would be more symbolic (in Etzioni’s sense) than 
utilitarian. 

The senate committee appears to favor a strong commission with nationwide 
influence and clout. Nevertheless, in addition to the tenuous reward system, 
other weaknesses appear. For reasons that must surely include political realism, 
the committee was prepared to have the commission delegate its compliance review 
functions and even its standard-setting functions to any state that would submit 
an acceptable “state plan.” To quote the report: 


The concept of permitting the state agencies to develop their own standards and 
to enforce them, while giving the Commission evaluative authority over the state 
plan, is in keeping with the overall philosophy of the Committee. Where this is 
not possible, the Federal government has the obligation to the public to assume 
such responsibilities>! 


This scarcely seems more powerful than the present arrangements by which the 
Department of Health, Education, and Welfare contracts with the states to certify 


nursing homes for Medicare reimbursements.°? 


STANDARDS FOR INSTITUTIONS FOR THE MENTALLY 
RETARDED—A SMALL VORTEX IN THE MAINSTREAM OF 
QUALITY CONTROL 


Under Medicaid, the attenuation of federal influence can be even greater than in 
Medicare, since the program itself is state administered, with federal aid. Until 
1974 “hard” federal requirements for state inspection and approval of inpatient 
facilities were minimal and more concerned with “life safety” than with programs. 
Millions of federal Medicaid dollars were flowing into Willowbrook and similar 
institutions which state agencies had approved for Medicaid funding as “skilled nurs- 


48Eg., 42 U.S.C. § 291a (1970). 

VE.g., 42'U.S.C. § 2662 (1970). 

5042 U.S.C. §§ 2661-66, 2670-77c, 2691 & 2693-96 (1970). 

51S. Rep, No. 93-129, at 46. 

®°STAFF OF SENATE COMM. ON FINANCE, 91ST CONG., 1ST SESS., supra note 37, at 92. 
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ing homes” or “intermediate care facilities.” An intermediate care facility is an insti- 
tution which provides (at less than a skilled nursing level) “health-related care and 
services” (above the level of room and board) to persons who require such care 
because of their mental or physical condition. 

Intermediate care, which had previously been authorized as an “income 
maintenance” expense under public assistance to the aged, blind, or disabled 
(ages 18-65), came under the Medicaid program effective January 1, 1972, as a 
result of provisions incorporated in Pub, L. No. 92-223 (1971)54 The same act spe- 
cified the circumstances under which a public institution for the mentally retarded 
or persons with related conditions could qualify as an intermediate care facility. 
(Residents of a public institution, unlike those in private congregate care facilities, 
cannot qualify for public assistance, or supplemental security income, unless the 
facility is Medicaid eligible.) The Secretary was thus put under the necessity of 
promulgating standards for “ICF/MRs” which were specific to the needs of the 
retarded and not merely subsumed under the general standards applicable to 
various kinds of personal care homes for the elderly. The proposed regulations, 
published in March 1973, were based on the ACFMR standards for residential 
facilities.57 With some modifications, they reflected those items in the ACFMR 
list which were considered “essential” by the councilors. The proposal set entry 
levels, but called for convergence to full compliance within three years. r 

The reaction was mixed. Attorneys called for more explicit statements on “due 
process” and civil rights; state administrators called for more flexibility, particular- 
ly on staffing ratios and subdivision of sleeping rooms, which would have required 
major new investments; ACFMR councilors felt compromised. The new admin- 
istrator of the Social and Rehabilitation Service, who joined the service after the 
Proposed regulations were out, opined that the federal government should limit 
itself to “health and safety” and leave “program standards" to the states.®* This 
position was not supported by other program-oriented operating agencies in HEW 
nor by the Civil Rights Division of the Department of Justice. The division had 
been involved in Wyatt v. Stickney,5° and more recently has initiated its first 
case, against Rosewood State Hospital in Maryland. 

More than two years after Pub. L. No. 92-223 was signed, regulations were 
issued on January 17, 1974.01 They, too, provide for a three-year escalation. The 
interim standards, for example, require a maximum bedroom occupancy of 12 
except that existing buildings may be approved if altering them would cause “undue 


42 U.S.C. § 1296d(c)(1) (Supp. I 1972). 
#85 Stat. 802 (1971); 42 U.S.C. § 1396d (a) (15) (Supp. II 1972), 
42 U.S.C. § 1396d(d) (Supp. I 1972). 
34 Fed, Reg. 5974, 5983-85 (1973). 
5 ACFMR, STaNpanDs FoR RESIDENTIAL FACILITIES POR THE MENTALLY RETARDED (1971). 
oe with James S. Dwight, administrator of the Social and Rehabilitation Service, August 
17, 1973. 
M4 F. Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 325 F. Supp. 781 (M.D. Ala. 
PE ht Read nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1974). 
tates v. Solomon, Civil No. 74-181 (D. Md., filed Feb. 21, 1974), 
139 Fed. Reg. 2219 (1974). : 
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hip”; effective in 1977, 4 will be the limit unless justified by “program needs 
the specific residents." ` 
___ All these events were paralleled and undoubtedly also influenced by the intro- 
duction by Senator Jacob Javits of New York (and others) on January 18, 1973, of 
Senate bill 458, somewhat misleadingly entitled “Bill of Rights for the Mentally 
_ Retarded.” The main body of the bill provided for the enactment, as a part of the 
Public Health Service Act, of the ACFMR residential standards, word for word. 
Facilities were to be given five years to achieve compliance, under penalty of 
as federal aid. Discussion of the feasibility and propriety of legislating 
5 occupied a major portion of the testimony presented at the hearing before 
the Senate Subcommittee on the Handicapped on February 8.9? Clearly, the 
administration hoped to head off such an administrative nightmare, by proving its 
good faith and competence under existing law, but Senator Javits was not appeased 
by the final ICF regulations; a modified version of his bill, with an updated form 
of the standards to reflect ACFMR's own revisions, appeared on April 24, 1974 
as Title II of Senate bill 3378 to extend the Developmental Disabilities Act." 
_ This account cannot include the final scene in this drama of interaction 
‘among the Congress, the executive branch, a voluntary accrediting body, and 
Various other actors including the courts, It is clear, however, that stiff and detailed 
‘ standards cannot be successfully imposed on one element of the service 
Systems without consideration of the impact on other components, particularly if 
the net effect is to cause a major exodus into unregulated “alternatives.” 


4) 


‘A PROPOSAL: A COMPREHENSIVE HUMAN SERVICES 
PERFORMANCE COMMISSION 


None of the critical observations made earlier relative to the proposed commis- 
sion on quality health care assurance negates the major merits of the grand design. 
Indeed, from the point of view of mentally retarded citizens, the design is not 
grand enough. 

What seems to be required is not a health care commission in glorious isolation, 
‘but a college or joint commission composed of technical councils, each with a 
‘Major component of the service system under its surveillance and a strong sense of 
community of purpose. The model is a public body, with both technical support 
and a global view of public policy, which overviews and monitors the entire direct 
Service field encompassing health, education, and social rehabilitation services. 
A structure somewhat like the National Accreditation Council in higher education, 
Or modeled on the Joint Commission on Accreditation of Hospitals, with its 


"Hearings on Developmental Disabilities Act Extension and Rights of the Mentally Retarded Before 

"the Subcom. on the Handicapped of the Senate Comm. on Labor and Public Welfare. 934 Cong. 
t Sess. (1973), 

S, 3378, Title II, 93d Cong., 2d Sess. (1974). 
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multiple component subcouncils, but covering the entire human service field, with 
explicit provision for public and consumer input at a different level, could be 
considered as a starting point. 

Perhaps then the national commission itself could be less concerned with 
jurisdictional definition (Że., what is and is not health care) and free itself to 
consider the total impact of the public (and private) investment in the human 
services delivery system upon the individual in need of habilitation. An “outcome” 
orientation as embodied in Senate bill 14 (1973) can be effective only when all the 
relevant input variables are taken into account. “Health care providers” provide 
only a fraction of the inputs for most people, including the mentally retarded.“ 


A FINAL CONCERN 


Moreover, although the “total” institution does provide most of the inputs for 
those whom it accepts as residents, such facilities (specialized to the needs of the 
retarded) dominate the destinies of only 1-1.5 out of 1,000 people at any one time, 
perhaps 5 out of 1,000 at some time in their lives. For the rest of their lives and for 


tremendous significance that never has received much attention in Washington, and which will prod 
Physicians to police ty and cost of medical care delivered by fellow physicians.” Iglehart, Execu- 


rity” as contrasted to “administrative authority” in the sense of Etzioni (supra note 22); and have a 
franchise broader than they are expected to elect to exercise. Section 1152(e) provides for PSROs 
Sarren roga cade, cae all other review, control, certification, “ala activities othorwive 
currently required under any portion of the Social Security Act, on finding by the Secretary that 

performance of the PSRO is such that other quality and cost control activities are superfluous. The 
administration expects PSROs to be the key to quality and cost control under national health 


In the meantime, the health subcommittees in both House and Senate were trying various ploys. 
the boldest being contained in H.R. 12054 (1973). This would establish state health commissions with 
regulatory functions. 


both planning and Such bodies would be mandated to take charge of the licem- 
sah en Sreaoad would, at state option, also have fo 
a HEW Near , 
Ree te hp es acces ea es 
to another of its provisions, relative to cost control by rate setting. 
of developments for the character and of those com- 
ponents of the human system needed by the mentally retarded in which physicians 


services delivery 
Participate but do not dominate, and for the development of a well-rounded human services delivery 
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all of the lives of the rest of the retarded, some other “less restrictive alternative” 
already prevails, Will malnutrition be the less restrictive alternative to the monotony 
of institutional food? Will the social suasion of the landlady be the alternative to the 
justicially sanctioned control of the superintendent? Will the lack of privacy of the 
dormitory be replaced by the solitude of the social isolate in an insensitive “com: 
munity"? There is evidence that these are even now indeed the alternatives for 
many,®® 

In my view there are no easy answers. Better special services, better and more 
receptive generic services, more “normal” living arrangements, finely structured 
prescriptive diagnoses and individual treatment plans in place of “labels” —all are 
needed, But behind all the talk about normalization remains the fact without which 
there would be no need to talk about the mentally retarded and the law in any 
special way: the fact of impaired ability to cope, greater or lesser as the case may be. 

To meet the special need implied by this fact in a new way, the agencies 
standards of ACFMR set forth as the first requirement of a “community” service 
system the provision of an independent specialized “individual support system,” 
encompassing a cluster of activities to be undertaken on behalf of the individual 
independently of the service facilities which treat, train, or house the mentally 
retarded person, Included are personal advocacy, advising, protective services, 
personal guardianship to the extent needed, case management, and follow-along.* 
These activities imply some measure of intervention, some societal responsibility 
to give help when the recipient does not know how to ask for it. For these reasons 
they raise questions of civil and personal rights to which liberal attorneys are 
likely to have well-programed reactions, It is to be hoped that a collaborative 
stance may be developed through which professionals, parents, and attorneys, 
along with the mentally retarded individuals themselves, may be able to realize 
the legal and organizational framework for providing such social supports. 


Reaction Comment 


PHILIP CAPER 


BOGGS HAS PROPERLY ARGUED that quality control of services for the mentally 
retarded is a complex, difficult, and high-priority problem. She has drawn upon 
experience in the fields of health care and education to demonstrate the very 
rudimentary state of the quality control art. It is probably fair to say that quality 
control is no better, and probably worse, in other areas of human services delivery 
than it is in the health care area. In order to urge further the need for dramatic 


“Edgerton, Stigma and the Quality of Life, forthcoming in Tun Mextaity Retaxpen anp Society 
A Soaat Samnce Persrective (M. Begab & S. Richardson eds). 
 Acenctes STANDARDS § 1. 
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and effective movement toward quality control, this brief discussion will explore 
additional evidence in the health care field that quality control is presently grossly 
inadequate. 

There is ample evidence that wide variation exists within the medical profes- 
sion in techniques for diagnosing and treating human illness. The degree of uni- 
formity in the quality of all health care services, as well as in the consumer's 
ability to evaluate the quality of health care services being delivered, appears to 
be far less than seems desirable. Experts have cast increasing doubts on continued 
reliance upon current methods of quality assessment, control, and regulation. 
An increasing number of studies suggests that although the quality of many 
individual medical procedures and practitioners is high, the overall quality of 
care provided in the present system appears to be lower than is generally under- 
stood. These studies support two broad conclusions. First, such processes often do 
not conform to predefined standards of “good medical practice.” Second, there 
are wide variations between different providers in the rates at which laboratory 
tests, operations, and other medical procedures are performed.! 

For example, the “Professional Activities Survey” has discovered that the use 
of antibiotics after tonsillectomies varies from 2 percent in some of its member 
hospitals to 96 percent in others.2 Pearson and others found that “on the order of 
four times as many tonsillectomies are performed in New England as in Liverpool, 
England, or Uppsala, Sweden.”3 In summary, the authors concluded that inter- 
regional differences in the performance of individual operations are “real, large and 
important; they are found in most of the common operations. Some of the differ- 
ences may be related to varying incidences of the conditions, but many are more 
likely to be caused by differences in the systems of medical care.”4 

These and other studies should not necessarily be interpreted to mean that 
the quality of medical care is universally low, but rather that it could probably be 
significantly improved through more widespread monitoring of the processes and 
outcomes of medical care. By measuring performance directly in terms of clinical 
outcomes, providers should be able to obtain feedback on the efficacy of medical 
procedures and techniques so that they can more readily improve the quality of 
medical care that they provide. 

In an as yet incomplete study of manpower utilization, the American College 
of Surgeons— American Surgical Association have determined that 30.7 percent 
of all practicing surgeons in the United States are noncertified with the American 
Board of Surgery. According to the study, many of these surgeons are unquestion- 
ably dedicated skilled physicians, but some are undertrained, perform too few 
Operations to retain their skills, and should not be performing surgery given the 
large number of highly competent surgeons available in the United States.® 


1See generally Lewis & Hassanien, Continuing Medical Education: An Epidemiologic Evaluation, 
282 New ENGLAND J. MEDICINE 254 (1970). See also a summary of surveys of medical care for team- 
ster families in 98 THE MODERN Hosprrat, May 1968, at 77. 

2COMM'N ON PROFESSIONAL AND HOSPITAL ACTIVITIES, PROFESSIONAL ACTIVITIES, SURVEY REPORTER 
(Sept. 2, 1969). 

ee Hospital Caseloads in Liverpool, New England & Uppsala, 2 Tue Lancer 559 (1968). 

5 American Surgical Ass'n, American College of Surgeons Study. 
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Osler Peterson and others conducted an extensive study of general practice in 
North Carolina in 1953-54. Among their findings, they concluded that the level of 
performance for general practitioners studied was quite variable.® 

In short, then, whenever the level of medical practice has been studied, the 
data have shown it to be extremely variable. General agreement concerning the 
indications for particular procedures, as well as appropriate treatment once a 
diagnosis has been established, frequently does not exist. In most instances, 
satisfactory correlation between the process of medical care and the final outcome 
is absent. 

The results are disappointing when one searches for a universally accepted, 
nationally effective means of monitoring the processes and outcomes of health care 
services. States license health care personnel based upon their training and certifi- 
cation and upon the results of examinations, which often have, at best, only a 
tangential relationship to the requirements of day-to-day medical practice. Facili- 
ties are almost universally licensed without respect to the events that occur within 
them, but rather with concentration upon their physical characteristics. 

The closest approximation to a national standard-setting body which presently 
exists is the Joint Commission on Accreditation of Hospitals (JCAH). The JCAH 
is a profession-sponsored private voluntary body with minimal consumer represen- 
tation,which, in the words of its executive director, Dr. Porterfield, “does not 
express any direct judgment in the medical care itself. .. . Accreditation implies . . . 
that a hospital, at whatever level it is, is progressing toward improvement in 
following whatever recommendations we make.” 7 

The California Medical Association (CMA) has attempted to upgrade the level 
of hospital care provided in California hospitals through its 11-year-old program 
of medical staff surveys. CMA medical staff survey activities attempt to assess 
the quality of medical care practiced by a hospital's medical staff based upon the 
CMA’s own criteria and standards. As of February 1972, approximately 15 percent 
of California’s 631 hospitals had not requested a survey or been certified by the 
CMA. Yet, in most instances, these hospitals have continued to remain licensed, 
have continued to participate in federal, state, and private health insurance plans, 
and have continued to enjoy the patronage of the public. 

These specific examples raise troublesome questions. How is a consumer of 
health care services of any kind to evaluate accurately the quality of these services 
in the absence of publicly available benchmarks against which they may be measured? 
How many facilities throughout the country are operating virtually without account- 
ability to anybody except the very small group of owner-investors or health care 
Practitioners using them? At a time when an ever-larger proportion of personal 
health services is purchased on a collective, rather than individual, basis, what is 
the responsibility of the health professions to make their activities visible and 
accountable? 


SAn Analytical Study of North Carolina General Practice 1953-54, 31 J. Mepicat Epuc., Dec. 1956, 
at 143. 

Hearings on Physician's Training Facilities and Health Maintenance Organization Before the 
Subcomm. on Health of the Senate Comm. on Labor and Public Welfare, 92d Cong., 2d Sess. 1901 
(1972). 

*Id. at 1624-52. 
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Itis my belief that pressure for the development of generally applicable standards 
and criteria, accountable to the public at large, will continue to increase in the 
health care field. When promulgated, these standards will enable lay consumers, 
individually or collectively, to evaluate the quality of the health care services they 
purchase and will enable them to make priority decisions concerning appropriate 
allocation of their resources based upon the cost and effectiveness of the services 
they receive. 

Medicine, other health care disciplines, and professions providing other human 
services must become more publicly visible in their activities and more publicly 
accountable for their processes and procedures. Ultimately, I believe the human 
services professions will have to stand accountable for the effectiveness of the 
services they are delivering to the public in terms of the impact of these services 
on the quality of life. 


Reaction Comment 
FRANKLIN D. CHU 


BOGGS RAISES MANY complex and significant issues in her scholarly presentation. 
I will limit my response to three general comments. 

Boggs quotes Charles Halpern’s statement that “[t]he law is concerned not 
with telling professionals what to do, but making sure that they can and do behave 
like professionals.” This is a vital role for the law to play, for the public can seldom 
depend on any professional group to police itself properly. A crucial assumption 
underlying the work of the so-called helping professions is that they first and 
foremost serve the interests of their individual clients. In the field of medicine this 
is sanctified in the Hippocratic oath, which, in theory, compels a doctor to do his 
best to help his patient and under no circumstances to act against the patient's 
best interests. 

In many care settings for the mentally retarded, it is readily apparent that 
professionals do not function primarily as servants to individual clients. This 
failure is not due to venality or weakness on the part of professionals; rather, 
it results from the interaction of the individual with the structure of professional 
practice. In the one-to-one doctor-patient relationship in which an individual 
consumer seeks the help of a single practitioner, some people assume that the 
doctor acts in the interest of the individual. However, when professionals perform 
their duties in the employment of institutions—such as state institutions, com- 
munity centers, courts, schools, and health facilities—conflicts frequently arise for 
the professional. Who is the professional serving: the individual client, the institu- 
tion that pays the professional his salary, or another institution that has referred 
the client for help? No mechanisms for quality control can be effective without 
taking into account such conflicts. First, the professions must recognize the 
conflicts that influence their work. Second, these conflicts of interest must be made 
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explicit to the public. And third, there must be third-party review of the most sensitive 
decisions of professionals. 

In the certification and licensure of care facilities, realistic penalties should be 
assessed for noncompliance with standards and regulations. The federal community 
mental health centers program is an example of how not to hold facilities accountable 
by unrealistic penalties. Cutting off grant funds is the only manner in which federal 
officials can penalize individual centers for failure to comply with regulations. Since 
this drastic step is almost never taken, accountability is a farce. As a practical matter, 
centers continue to receive federal money whether they are doing good or ill for 
their patients. To avoid these mistakes, a quality control program for the care of the 
mentally retarded should include a graduated scale of penalties geared to the degree 
of noncompliance. 

Finally, I would warn of the danger of turning accreditation, licensure, or certifi- 
cation into monopoly-granting procedures for professionals. These procedures 
often act as entry barriers to exclude volunteers and others from areas in which 
they are fully competent to provide services. In granting a license, accreditation, or 
certification, the granting agency or group must exercise great caution that it is 
certifying expertise and not enhancing prestige. 


PART THREE 


Institutionali- 
zation and the 
Rights of 
Mentally 
Retarded 
Citizens 


CHAPTER 13 


The Right to 
Habilitation 


Editorial Introduction 


Hatpern presents a thorough review of the development of 
the legal concept of the right to habilitation. He places his analysis in 
the context of a legislative and institutional system that is antiquated in 
both time and scientific concept. Judicial intervention in the institutional 
care of the mentally retarded is seen as a response to a disgrace society 
has allowed to develop within itself. Halpern articulates the various con- 
stitutional bases upon which a legal right to habilitation is grounded. 
He notes that although the term “right to habilitation” is new, it is merely 
ashorthand way of indicating that the rights of due process, equal protec- 
tion, and freedom from cruel and unusual punishment apply to mentally 
retarded citizens in institutions as they do to other citizens. He traces the 
recent case law development in this area. Halpern closes his paper by 
returning to the broader context of community attitudes and action— 
and the new issues that will arise as judicial action proceeds beyond the 
right to habilitation. 

Rothman presents a historical review of the development of institu- 
tions in the United States. He notes the similarity between the develop- 
ment of institutions for the mentally retarded and those for the mentally 
ill and the criminal offender. The development of institutions was legiti- 
mized by the same high motives—rehabilitation and habilitation—which 
legitimize the development of the right to habilitation today. Rothman 
observes that every society goes through “moments of creation” when it 
critically evaluates major new efforts. Today is one of these moments. 
and he warns of the danger of taking an overly optimistic view of the new 
efforts. Rothman cautions against a primary danger inherent in the effort 
to establish a right to habilitation for the mentally retarded. This danget 


384 


The Right to Habilitation 385 


is that the process could serve to legitimize the use of massive, impersonal, 
geographically remote institutions, a use that can never be properly 
justified. He closes by suggesting some ways of safeguarding against this 
danger. 

Gaver’s reaction presents the viewpoint of one responsible for the 
administration of an institutional system. His emphasis is on the impetus 
that judicial intervention has provided for reform within the administra- 
tive and legislative branches of government. Gaver outlines some of the 
steps that he as an administrator has taken, and that other administrators 
can take, in response to the new awareness of legal rights of the mentally 
retarded. He sees the administrator as having the obligation—and the 
opportunity —to use this awareness to obtain additional funding and to 
begin a process of legislative reform, institutional development, com- 
munity resource development, and public education. As Halpern does, 
Gaver closes on the note that litigation must be related to efforts to 
eradicate broad public fears and misconceptions about the mentally 
retarded. 


PRINCIPAL PAPER 


CHARLES R. HALPERN 


IN OCTOBER 1970 a class action was filed in federal court in Alabama, alleging 
that the involuntarily confined mental patients at Bryce State Hospital were being 
denied their constitutional rights in that they were not being afforded adequate 
treatment. In August 1971 the class was enlarged to include the mentally retarded 
residents of the Partlow State School and Hospital. After lengthy hearings the court 
issued a series of orders in which it found habilitation to be inadequate at Partlow 
and set minimum constitutional standards for adequate habilitation. Thus, in Wyatt 
v. Stickney,! the constitutional right to habilitation for the mentally retarded was 
first articulated. 

It is significant that this landmark decision regarding mentally retarded citizens 
developed literally from a footnote to a decision regarding the mentally ill? The 
concept of a right to treatment for the mentally ill had been gestating during pre- 
ceding years, beginning with the landmark decision in Rouse v. Cameron.*In Rouse, 
the Court of Appeals for the District of Columbia Circuit held that a person involun- 
tarily confined in a public mental hospital had a judicially enforceable right to ade- 
quate treatment. Although the court based this ruling on a District of Columbia 


1344 F, Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 325 F. Supp. 781 (M.D. Ala. 
Be aff'd sub nom. Wyatt v. Aderholt, 503 F. 2d 1305 (Sth Cir. 1974). 

yatt v. Stickney, 334 F. Supp. 1341, 1342 n.1. 
3373 F.2d 451 (D.C. Cir. 1966). See O’Connor v. Donaldson, 95 S. Ct. 2486 (1975). 
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statute, it enumerated constitutional provisions —due process, equal protection, the 
prohibition of cruel and unusual punishment—which could arguably compel the 
same result elsewhere. 

The Rouse decision triggered much debate in legal and psychiatric circles 
about the concept of judicial review of the adequacy of treatment of the mentally 
ill.4 Prior to that time, it was unchallenged dogma that the mental hospital adminis- 
trator was in total control of the quality, kind, and quantity of treatment provided 
residents. Even though the involuntary confinement of the patients was the result of 
court orders, the courts had not assumed responsibility for ensuring that the pro- 
mised treatment which justified confinement was in fact delivered. Notably absent 
from the professional discussion following Rouse was any consideration of the 
implications of the constitutional issues posed by Rouse for mentally retarded 
individuals. 

The failure to make this logical extension of the right to treatment principle 
reflects, in large part, the ignorance of, and indifference to, the problems of mentally 
retarded citizens which have characterized the legal profession. At the time of the 
Rouse decision, numerous law schools offered courses in law and psychiatry, which 
focused on the legal problems of the mentally ill. Yet not one law school offered a 
course that dealt primarily with the legal problems of the mentally retarded. 

As lawyers and judges come to understand mental retardation better, legal 
doctrine in the area can be developed with greater sophistication. Principles devel- 
oped with respect to the mentally ill can be adapted and modified as appropriate. 
New concepts responsive to the peculiar needs of the mentally retarded can be 
developed; and legally sanctioned discrimination against the retarded, based on 
outmoded attitudes and discredited pseudoscience, can be discarded. The articula- 
tion of the rights of mentally retarded individuals in institutions is a step in this 
direction. 


WAREHOUSING THE MENTALLY RETARDED— 
OUR INHERITED STATUTES AND INSTITUTIONS 


To understand the development of the right to habilitation, one must first under- 
stand the institutions to which the mentally retarded are consigned and the statutory 
framework which gives legal sanction to these institutions. 

After the “right to treatment” was firmly established in legal jargon, the short- 
hand term “right to habilitation” was coined to describe a constellation of legal 


4E.g., Tribby v. Cameron, 379 F.2d 104 (D.C. Cir. 1967); Nason v. Superintendent of Bridgewater 
State Hosp., 353 Mass. 604, 223 N.E.2d 908 (1968); Bazelon, Implementing the Right to Treatment, 
36 U. Cut. L. Rev. 742 (1969); Symposium: The Right to Treatment, 57 Gro. L.J. 673 (1969); Notes 
The Nascent Right to Treatment, 53 Va. L. Rev. 1134 (1967); Note, Civil Restraint, Mental Illness, 
and the Right to Treatment, 77 Yare L.J. 87 (1967); Council of the American Psychiatric Association, 
Position Paper on the Question of Adequacy of Treatment, 123 Am. J. PsycuiaTRY 1458 (1967)- 
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rights which belong to retarded citizens who are confined in institutions.® The term, 
as usually used, refers to rights flowing from the Constitution, although it can also 
include rights defined by statute or administrative regulation. No general right to 
habilitation for mentally retarded persons who are not in institutions has yet been 
developed. Thus, even this progressive development in the law mirrors the archaic 
system of institutionalization which has been inherited. 

The focus on the rights of the institutionalized mentally retarded, however, 
should not lead to acceptance of the legitimacy of institutionalization itself. It is 
impossible to discuss a right to habilitation intelligently if it is not recognized that 
the dichotomy between institution and community, with its implication of isolating 
the retarded in institutions, is antithetical to adequate Habilitation. Judicial inter- 
vention which reinforces this inherited dichotomy does not enhance the welfare 
of the mentally retarded. The best modern thinking in the mental retardation field 
subscribes to the principle of normalization, a principle which urges that the mental- 
ly retarded should live a life style that is as normal as possible. A corollary of the 
normalization principle is that the treatment of the mentally retarded in large 
barrackslike institutions is inappropriate. 

Statutes concerning the mentally retarded citizen provide a definition which 
purports to distinguish between two—and only two—classes of persons. They use 
language such as “feeble minded,” “mentally inferior or deficient,” “mentally defec- 
tive person” to characterize a population of people who fail to meet some vaguely 
articulated criteria of intellectual and social competence.® The Alabama statute, 
for example, permits involuntary commitment of a person who has: 

Such a degree of mental defectiveness from birth, or from an early age that he is 
unable to care for himself, to manage his affairs with ordinary prudence, or is a 


menace to the happiness or safety of himself or others in the community, and re- 
quires care, supervision, and control either for his own protection or for the protec- 


tion of others.7 


The representative statute employs vague but absolute terms. It characterizes 
mentally retarded persons as being unable to survive in the community. It admits 
no nuances. Such a simplistic formulation precludes consideration of other questions 
that should be asked: 


In what setting could habilitation services be delivered most effectively? 
What habilitation program would entail the least interference with the retarded 


person’s freedom? 
What services would permit this person to continue to live in the community? 


5Habilitation has been defined as “the process by which the staff of the institution assists the resident 
to acquire and maintain those life skills which enable him to cope more effectively with the demands 
of his own person and of his environment and to raise the level of his physical, mental, and social 
efficiency, Habilitation includes but is not limited to programs of formal, structured education and 
treatment.” . Sti F. Supp. at 395. 

See THE fete? RRS a THE ta 98-102 (rev. ed. S. Brakel & R. Rock eds. 1971). 

TALA. Cone tit. 45, § 236 (1958). 
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Rather, the commitment process calls for a negative judgment: This person cannot 
make it on the outside. Furthermore, this judgment is not mitigated by temporal 
considerations. The statutory scheme does not invite consideration of temporary 
institutionalization for short-term skills training designed to return the mentally 
retarded person to the community with enhanced competence. Rather, commit- 
ment to an institution embodies a timeless judgment of the retarded person's 
incapacity. 

The character of the institution in which the mentally retarded person is placed 
follows from this definition of the institutionalized population. Most of these institu- 
tions are hopeless places dedicated to the lifelong custodial care of residents, They 
are isolated from the larger community, often located in places difficult to reach and 
geographically remote from major population centers. They are discrete units, with 
no outreach and no coordination with the facilities that serve the mentally retarded 
in the community. They lack a habilitation commitment; indeed, the staff frequently 
feels that many or all of the residents are beyond habilitation. They are grossly under- 
funded, relying on uncompensated resident labor for bare maintenance. The people 
who staff such institutions, at professional and nonprofessional levels, do their 
dreary work without peer approval or public credit. Institutions of this character 
generate abuse and neglect of residents and cause deterioration of their physical 
and mental condition, Historically, these conditions have led to cycles of exposure, 
public outrage, and expressions of reformist enthusiasm, punctuating long periods 
of public neglect and indifference. 

In every state, old-style institutions persist, and their mentally retarded residents 
suffer cruelly. The existence of these institutions is even more outrageous now than 
in the past. In recent years, attitudes toward mental retardation have changed 
radically and habilitation techniques have greatly improved. The giant institution 
set off in a rural community is no longer the preferred model for treating the mentally 
retarded. Systems which focus on community-based care—on group homes, day 
care centers, sheltered workshops, family counseling, respite care, and the like= 
can and should replace the older model. 

Moreover, it has been recognized that the commitment process does not select 
only the mentally retarded most desperately in need of institutional care. Such vague 
criteria of social ineptitude as “inability to manage affairs with ordinary prudence” 
and “need for care, supervision, and control” import a wide range of extraneous 
considerations which have nothing to do with the mental competence of the person 
himself. A mentally retarded person in a family who can afford private nursing aid 
is far less likely to be institutionalized than a retarded person from a poor back- 
ground. A person who has the good fortune to live in a community where supportive 
services for the mentally retarded are available is far less likely to be institutionalized 
than one who lives in a place without such community facilities. And the presence 
of physical defects in addition to mental defects is often a dispositive factor. Indeed, 
since many persons are committed to institutions in their infancy, the educational 
background, experiences, and ideology of a child’s pediatrician are likely to be a 
major factor in whether the child is recommended for institutionalization. The 


EE 
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heterogeneity of the institutionalized population is further increased because it 
includes the mildly retarded person who is institutionalized because it is thought 
that his antisocial behavior is more humanely dealt with through an institution for 
the retarded than through the criminal system. 

The mentally retarded are a diverse group, with widely varying capacities. The 
range of habilitation services individuals in this group need is equally varied, yet the 
institutional and legal framework fails to recognize this diversity, The central ques- 
tion which must be confronted is: How can constitutional rights be ensured for the 
heterogeneous group that finds its way into the institutions, without adding to the 
legitimacy of such institutions? And, over the long run, how can the development of 
afull range of community-based habilitation facilities be encouraged? 

The majority of mentally retarded persons now institutionalized should not be 
there at all; they should be living in the community. The effort to ensure habilitation 
in massive institutions for the mentally retarded should not deflect attention from 
the fact that these institutions themselves are an anachronism. This paradox must 
be borne in mind both by lawyers and mental retardation professionals as they 
utilize the new tools provided by judicial involvement for implementing the right to 
habilitation. It would be a tragedy if the net impact of right to habilitation litigation 
were to generate a misguided effort to turn massive institutions, which are beyond 
redemption, into suitable habilitation settings. Such institutions by their very 
nature — their size, their isolation, their impersonality, their tradition —are unsuitable 
for habilitation. 


APPLYING CONSTITUTIONAL NORMS IN 
INSTITUTIONS FOR THE MENTALLY RETARDED 


In retrospect, it seems inevitable that the courts would come to deal with the plight 
of the institutionalized mentally retarded citizen. At least since 1954, the date of the 
Supreme Court's decision in Brown v. Board of Education,* the federal judiciary 
has shown a special concern with the constitutional rights of minorities who are 
incapable of asserting their interests through the political process. More particularly, 
in recent years the courts have begun to delineate the constitutional rights of persons 
confined in total institutions —jails, prisons, mental hospitals, and juvenile detention 
facilities. Even so, the right to treatment concept has not been uniformly recognized, 
and the elaboration of a right to habilitation for the mentally retarded is still at a 
very rudimentary stage in the courts. 

The following sections of this paper analyze the constitutional bases for the 
right to habilitation and discuss the Wyatt °decision and two other recent decisions 
in which federal district courts have considered the constitutional protections 
afforded the mentally retarded person in an institution, Burnham v. Department of 


$347 U.S. 483 (1954). 
See note 1 supra for full citation. 
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Public Health10 and New York State Association for Retarded Children v. Rocke- 
feller (the Willowbrook case).!! 

Since Wyatt was decided, numerous cases have been filed all over the country 
concerning the right to habilitation for the mentally retarded.!? At the present time 
no court above the trial court level has dealt with the right to habilitation. It is useful, 
therefore, to set out at some length the doctrinal bases for the right.13 


Doctrinal Bases for the Right to Habilitation 


The Constitution itself does not, of course, explicitly prescribe a right to habilita- 
tion. The right follows as a corollary from the guarantees of due process and equal 
protection and from the constitutional prohibition of cruel and unusual punishment.4 

Civil commitment deprives a mentally retarded citizen of his personal liberty, 
an “interest of transcending value,”!® on which other constitutionally protected 
tights depend. Civil commitment is one of those exceptional processes by which the 
government can incarcerate a person who has commited no crime, without the 
panoply of safeguards that surround the criminal defendant. This process, with its 
interference in the life of innocent citizens, must be closely scrutinized by the 
courts.16 The due process clause of the fourteenth amendment is the starting point 
for such analysis. 


Due Process of Law 
Involuntary commitment to an institution for the mentally retarded is indisputedly 
confinement of a most onerous kind. Benevolent motivation for such confinement 
is overwhelmed by a harsh reality. The person confined is taken from his normal 
surroundings and often placed in a massive, isolated, prisonlike institution. The 
details of his life are regulated by an impersonal bureaucracy, and he is stripped of 


10349 F. Supp. 1335 (N.D. Ga. 1972), rev'd, 503 F.2d 1319 (5th Cir. 1974). The Burnham case was 
consolidated on appeal with Wyatt. 

11357 F. Supp. 752 (E.D.N.Y. 1973) [hereinafter cited as Willowbrook]. 

These cases have been collected periodically and made available to the public by the Office of 
Mental Retardation, U.S. Dep't of Health, Education & Welfare, in MENTAL RETARDATION AND THE 
Law (P. Friedman ed.). 

13A thoughtful discussion of the right to habilitation appears in Welsch v. Likins, No. 4-72-Civ. 451 
(D. Minn., Feb. 15, 1974). The constitutional basis for the right to treatment for the mentally ill 
was recognized in Donaldson v. O'Connor, 95 S. Ct. 2486 (1975). 

“The following discussion draws heavily on the legal analysis in the brief in the court of appeals 
in the Wyatt case filed by amici curiae: American Association on Mental Deficiency, American 
Civil Liberties Union, American Orthopsychiatric Association, American Psychological Association, 
National Association for Mental Health, National Association for Retarded Children, and the 
American Psychiatric Association. 

Professor Robert Burt sets out an alternative legal analysis. See Burt, pp. 418-37, Chapter 14 
of this volume. 

18Speiser v. Randall, 357 U.S. 513, 525 (1958). 

16See Covington v. Harris, 419 F.2d 617, 623 (D.C. Cir. 1969), Lessard v. Schmidt, 349 F. Supp. 1078 
(E.D. Wisc. 1972), vacated for entry of definitive decree, 414 U.S. 473 (1974) (the Supreme Court 
made no ruling on the merits, but rather vacated the order below as being insufficiently specific 
in the formulation of its remedy), clarified, 379 F. Supp. 1376 (E.D. Wisc. 1974), vacated on procedural 
grounds, 95 S. Ct. 1943 (1975); cf. Wolf v. Colorado 338 U.S. 25-27 (1949). 
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his individuality and privacy." For mentally retarded persons who enjoy very con- 
siderable autonomy before commitment, the deprivation is great. Others, because 
of the severity of their retardation and physical abnormalities, have relatively little 
autonomy in any event. For them, the deprivation attendant upon institutionalization 
will be relatively less severe; but, nonetheless, the isolation from family and familiar 
surroundings and the subjection to institutional routines and a barren environment 
constitute a deprivation.18 

The Supreme Court has dealt with the due process yardstick by which involun- 
tary confinement of the mentally impaired must be measured. In Jackson v. Indiana,!® 
a mentally retarded man who was deaf and could not speak was found incompetent 
to stand trial and was confined to a mental institution where he was not provided 
treatment or habilitation suitable to his mental impairment or calculated to make 
him competent. The court held that his confinement for a period of three and one- 
half years without treatment violated his right to due process of law. The unanimous 
Court, speaking through Mr. Justice Blackmun, said: “At the least, due process re- 
quires that the nature and duration of commitment bear some reasonable relation 
to the purpose for which the individual is committed.” Under the Jackson decision, 
the due process clause imposes substantive requirements on the “nature” of con- 
finement; there must be a “reasonable relation” between the nature of confinement 
and its purpose. Since statutes for the confinement of mentally retarded individuals 
are humane statutes intended to ensure adequate habilitation, any confinement 
without habilitation arguably violates due process. Habilitation is a necessary pur- 
pose for any constitutionally acceptable statute for the civil commitment of the 
mentally impaired. As the district court in Wyatt stated: “Adequate and effective 
treatment is constitutionally required because, absent treatment, the hospital is 
transformed ‘into a penitentiary where one could be held indefinitely for no con- 
victed offense.’”2! 

Asageneral matter, an individual can be deprived of his liberty only if (1) he has 
committed an act previously described as a crime and (2) he has the opportunity 
provided by a criminal trial to contest the allegations made against him.”?In the 
commitment of the mentally retarded citizen, these traditional safeguards are re- 
moved. The constitutionally necessary exchange is the assurance that habilitation 
will be provided to the civilly committed person? In Martarella v. Kelley?’ the 
district court held that civil incarceration of nondelinquent children under primi- 
tive conditions without rehabilitative treatment violates due process: 


17 See, e.g., E. GOFFMAN, ASYLUMS (1961); D. VAIL, DEHUMANIZATION AND THE INSTITUTIONAL CAREER 
(1966). ‘ 

18This discussion refers to involuntarily confined retarded persons. The argument for treating all 
mentally retarded persons in institutions as involuntary residents is set out in the text. See 
Pp. 396-99 infra. 

19406 U.S. 715 (1972). ee 

20406 U.S. at 738. See also McNeil v. Director, Patuxent Institution, 407 U.S. 245 (1972). 

shes Powells Tea 542-43 (Black, J. ing) 

ee Powell v. Texas, 392 U.S. 514, 533 (1968); Id. at lack, J., concurring). 

°3See Nason v. Superintendent of Bridgewater State Hosp., 353 Mass. 604, 233 N.E.2d 908 (1968); 
cf. Robinson v. California, 370 U.S. 660 (1962); Commonwealth v. Page, 339 Mass. 313, 159 N.E.2d 
82 (1959). 

24359 F. Supp. 478 (S.D.N.Y. 1973), 349 F. Supp. 575 (S-D.N.Y. 1972). 
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[E]ffective treatment must be the quid pro quo for society’s right to exercise 
its parens patriae controls. Whether specifically recognized by statutory enact- 
ment or implicitly derived from the constitutional requirements of due process, 
the right to treatment exists. 


The court's holding in Martarella applies with equal force to the involuntarily 
committed mentally retarded individual. The concept of fundamental fairness, 
which is at the root of due process, forbids the denial of appropriate habilitation 
to the civilly committed retarded person.26 


Cruel and Unusual Punishment 
The nature of confinement in institutions for the mentally retarded must be 
measured against the eighth amendment proscription of cruel and unusual punish- 
ment, notwithstanding that the mentally retarded person is not confined for puni- 
tive purposes. Although confinement reflects a humanitarian intention to ensure 
adequate habilitation, the fact remains that “any deprivation of liberty, incarcera- 
tion, or physical detention is, in reality, a form of punishment.”27 Hence, as the 
Court of Appeals for the First Circuit has recently held, the nature of confinement 
of the mentally impaired must be reviewed by the courts under the eighth amend- 
ment standard.”° 

The cruel and unusual punishment prohibition is not limited to physical 
torture or barbaric mistreatment; judicial interpretation has broadened the con- 
cept. Imprisonment of a narcotics addict for 90 days without treatment has, for 
example, been held to constitute cruel and unusual punishment.” Drug addiction, 
the court reasoned, is an illness, involuntarily contracted, and punishment for an 
illness is unconstitutional. In contrast, confinement for “compulsory treatment” 
would not violate the eighth amendment: 


It is unlikely that any State at this moment in history would attempt to make ita 
criminal offense for a person to be mentally ill, or a leper, or to be afflicted with 
a venereal disease. A State might require . . . that the victims of these and other 


25349 F. Supp. at 600. See also Nelson v. Heyne, Civil Nos. 72-1970, 73-1446 (7th Cir., Jan. 31, 1974) 
(involuntarily confined juveniles have constitutional right to adequate rehabilitative treatment); 
Stachulak v. Coughlin, 364 F. Supp. 686 (N.D. Ill. 1973). 

©The fact that some mentally retarded persons may be thought to be dangerous to society does not 
relieve the state of its obligation to ensure adequate habilitation if they are committed to institutions 
for the retarded. See Tippett v. Maryland, 436 F.2d 1153 (4th Cir. 1971), cert. granted sub nom. 
Murel y. Baltimore City Crim. Ct., 404 U.S. 999 (1971), cert. dismissed as improvidently granted, 
407 U.S. 355 (1972); Kent v. United States, 401 F.2d 408, 411-12 (D.C. Cir. 1968); Inmates of the 
Boys’ Training School v. Affleck, 346 F.Supp. 1354 (D.R.I. 1972); Commonwealth v. Page, 339 
Mass. 313, 159 N.E.2d 82 (1959). 

27 Hamilton v. Love, 328 F. Supp. 1182, 1193 (E.D. Ark, 1971). 

*®Rozecki v. Gaughan, 459 F.2d 6 (1st Cir. 1972). See also Cross v. Harris, 418 F.2d 1095, 1101 (D.C. 
Cir. 1969) (“Incarceration may not seem ‘punishment’ to the jailors but it is punishment to the 
jailed."); United States ex rel. Schuster v. Herold, 410 F.2d 1071, 1090-91 (2d Cir. 1969), cert. denied, 
396 U.S. 847 (1969) (detailed comparison showing conditions in Massachusetts mental institution more 
restrictive than prison); Inmates of Boys’ Training School v. Affleck, 346 F. Supp. 1354 (D.R.I. 1972); 
United States ex rel. von Wolfersdorf v. Johnson, 317 F.Supp. 66 (S.D.N.Y. 1970). 

Robinson v. California, 370 U.S. 660 (1962); Trop v. Dulles, 356 U.S. 86, 101 (1958) (“There may be 
involved no physical mistreatment. . . . There is instead the total destruction of the individual’s status 
in organized society.”). 
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human afflictions be dealt with by compulsory treatment, involving quarantine, 
confinement, or sequestration, But, in the light of contemporary human knowl- 
edge, a law which made a criminal offense of such a disease would doubtless be 
universally thought to be an infliction of cruel and unusual punishment in viola- 
tion of the Eighth and Fourteenth Amendments.*° 


Under the reasoning of the Court in Robinson, incarceration of mentally 
retarded persons without adequate habilitation violates the eighth amendment 
ban on cruel and unusual punishment. Mentally retarded citizens suffer from an 
impairment which requires specialized habilitation. Confinement without such 
habilitation is indistinguishable from penal confinement. 

There is another sense in which the cruel and unusual punishment prohibi- 
tion of the eighth amendment is relevant to the institutionalized mentally retarded 
person. Regrettably, conditions in many institutions are substandard to the degree 
that confinement of the mentally retarded in them violates basic norms of decency. 
For example, conditions shown to exist in the Wyatt?! hearing — the physical depri- 
vation, the lack of basic sanitation, the overcrowding, the lack of physical exercise, 
the inadequate diet, the unchecked violence of residents against each other and 
of employees against residents, the lack of adequate medical and psychiatric 
care, the abuse of solitary confinement and restraint—constitute cruel and unusual 
punishment. Indeed, the conditions bear a close resemblance to conditions which 
have been held to violate this constitutional provision in cases involving convicted 
criminals and persons accused of crime.**A fortiori, these conditions subject the 
mentally retarded residents to cruel and unusual punishment. 


Equal Protection of the Laws 
The equal protection clause of the fourteenth amendment requires scrutiny of 
the standards by which persons are classified by law. The guarantee ensures that a 
Minimal standard of equity and reasonableness constrains the process by which 
government regulation allocates burdens and benefits, Where fundamental rights 
are affected, the courts will scrutinize classifications closely. In such cases, the 
classification must be “measured by a strict equal protection test,” and the govern- 
ment has the burden of showing “a substantial and compelling reason” for the 


classification in question.3# 
Classification of retarded citizens for purposes of institutionalization affects 


*Robinson v. California, 370 U.S. 660, 666 (1962). The Supreme Court has cautioned against evasion 
of the eighth amendment standard by the adoption of sham treatment programs — the hanging of 
a new sign reading ‘hospital’ over one wing of the jailhouse.” Powell v. Texas, 392 U.S. 514, 529 
(1968). See also Easter v. District of Columbia, 361 F.2d 50, 55 (D.C. Cir. 1966); Driver v. Hinnant, 
356 F.2d 761, 765 (4th Cir. 1966) (incarceration of chronic alcoholics for status constitutes cruel 

bi and unusual punishment, but detention for treatment and rehabilitation is permissible). 
334 F. Supp. at 1343; 344 F. Supp. at 393-94. 

32 See Haines v, Kerner, 404 U.S. 519 (1972), aff'd, 456 F.2d 854 (1972); Wright v. McMann, 387 F.2d 519 
(2d Cir. 1967); Jones v. Wittenberg, 323 F. Supp. 93 (1 N.D. Ohio 1971); Hancock v. Avery, 
301 F. Supp. 786 (M.D. Tenn. 1969). 5 5 

See Dunn v. Blumstein, 405 U.S. 330 (1972). See also Developments in the Law — Equal Protection, 
82 Harv. L. Rev. 1065 (1969). 
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the most fundamental rights of the persons committed.34 Moreover, denial of the 
right to liberty necessarily infringes on other fundamental rights, including the 
right to travel and the right of free association.” The adverse impact of civil com- 
mitment of the mentally ill on these fundamental rights was forcefully stated by 
Professor David Chambers: 


Civil commitment does not merely penalize movement, as do welfare residency 
requirements, or somewhat curtail it, as do passport limitations. It eradicates it 
altogether. In the same manner, freedom of association — the right of “the people to 
gather in public places for social or political purposes,” their right to associate with 
people of their own choice, protected under the first amendment — is drastically 
circumscribed. Suddenly, the sphere within which the ill person may travel or 
associate shrinks from the globe, or the state, or the city down to a day room of 
forty, or sixty, or two hundred others whom he did not choose to know... . 

And that is not the end of the commitment’s curtailment of an ill person's 
liberties. His rights peaceably to assemble, to communicate and receive commu- 
nications from others, to exercise his religious belief through ceremonies of his 
choice, and to enjoy his privacy in the company of his spouse, or even someone 
not his spouse, are all but totally ended.36 


Since the classification of citizens as mentally retarded and committable so 
drastically impinges on fundamental rights, the closest scrutiny must be given to 
the classification and its alleged justification. 


Classification Justified by the Need for Habilitation Commitment statutes 
typically define mentally retarded people as a class in need of some kind of special 
habilitation seryice.°’ The basis for the classification of persons to be committed 
and the characteristic which sets the members of this class apart from the rest of 
the population is the fact that each one of them has been found to suffer froma 
degree of mental impairment which requires that special habilitation be provided. 
The mere fact that such persons are socially inept or incapable of looking out for 
their own welfare would not justify such classification and confinement. States 
have no general policy of providing involuntary care in incarcerative settings to 
citizens who are not mentally impaired, whether or not such care and treatment 
would be for their own welfare or the welfare of others. Mental retardation is a con- 
stitutionally permissible basis for a classification which affects fundamental rights 
only if the state provides persons in this class with suitable habilitation. It is the 
provision of such habilitation which would save this classification from challenge 
under the equal protection clause. 

As the Supreme Court has held in another context, “equal protection does not 
require that all persons be dealt with identically, but it does require that a distinc- 


34Cf. Speiser v. Randall, 357 U.S. 513, 525 (1958). See also Williams v. Illinois, 399 U.S. 235, 263 
(1970) (Harlan, J., concurring); Chambers, Alternatives to Civil Commitment of the Mentally Ill— 
Practical Guides and Constitutional Imperatives, 70 Micu. L. Rev. 1107, 1155-68 (1972). 

The Supreme Court has placed great emphasis on the right to travel. Papachristou v. City of 
Jacksonville, 405 U.S. 156, 163-64 (1972); Aptheker v. Secretary of State, 378 U.S. 500 (1964); Kent 
v. Dulles, 357 U.S. 116, 125 (1958). Similarly the Court has protected the right to free association. 
Coates y. City of Cincinnati, 402 U.S. 611 (1971). 

36Chambers, supra note 34, at 1158-59, 1161 (footnotes omitted). 

37See THE MENTALLY DISABLED AND THE LAW 66-71, 98-102 (rey. ed. S. Brakel & R. Rock eds. 1971). 
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tion made have some relevance to the purpose for which the classification is 
made.” For the mentally retarded people who are committed to institutions, 
“the purpose for which classification is made” is to provide habilitation. If the 
mentally retarded are confined without habilitation, “all semblance of rationality 
of the classification” purportedly based on the need for habilitation disappears. 39 


Failure to Provide Mentally Retarded Citizens the Protections and Services the 
State Extends to Others Through a variety of regulations, the state protects 
the welfare of its citizens. Among these regulations are comprehensive require- 
ments for the licensing of hospitals; certification of physicians who are qualified to 
practice medicine on its citizens; regulations for fire safety; and sanitary require- 
ments necessary in institutions which serve food to the public. 

Whether by statutory exempton, administrative practice, or simple neglect, 
this panoply of state regulations intended to protect the general citizenry is often 
denied to persons committed to institutions for the mentally retarded. Often state 
mental retardation institutions do not meet the standards for general hospitals in 
the state; the buildings are woefully out of compliance with the state’s fire regula- 
tions; and the general sanitary conditions, particularly with regard to food service, 
fall below the standards which are otherwise required by the state. There is no 
compelling state interest which justifies the state’s singling out this class of people 
and denying it the protections it affords to other persons. 

The same analysis holds true for the state’s failure to safeguard, as parens 
patriae, the welfare of institutionalized residents. State policy invariably shows an 
extreme solicitude for the welfare of children. Alabama statutes, for example, pro- 
vide that custody of a child will be taken from parents or a guardian if “by reason of 
neglect, cruelty or depravity [such home]. . . is an unfit or improper place for such 
child,” or if the child does not receive medical and other care necessary for his 
health and well-being? 

It is ironic that this solicitude for the welfare of children disappears in institu- 
tions which house mentally retarded children. This failure constitutes a denial of 
equal protection of the laws. The district court for Rhode Island followed this line 
of reasoning in holding that detention of juveniles in a substandard facility violated 


equal protection. The court stated: 


by his parents, given no education or exercise and 
dical needs were ignored, it is likely that the state 
would intervene and remove the child for his own protection. Certainly, then, the 
state acting in its parens patriae capacity cannot treat the boy in the same manner 


and justify having deprived him of his liberty.” 


If a boy were confined indoors 
allowed no visitors, and his me 


In Mills v. Board of Education, the district court for the District of Columbia 
held that failure to provide mentally retarded children (including children living 


*8Baxstrom v. Herold, 383 U.S. 107, 111 (1966). 

Fd, at 115. 

30 ALA. Cone tit. 13, §§ 350 et seq. (1958). 

41 Inmates of Boys’ Training School v. Affleck, 346 F. Supp. 1354, 1367 (D.RI. 1972). 
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in mental institutions) a free public education constituted a denial of equal pro- 
tection of the laws.*? Equal protection demands that mentally retarded children in 
institutions administered by the state be given educational opportunities suitable 
to their needs. 


Equal Protection and the Distinction Between “Voluntary” 
and “Involuntary” Status 

Most of the preceding arguments relate to the right of the involuntarily confined 
retarded person to receive adequate habilitation services in an institution. This 
section presents the arguments for holding that, in terms of assessing constitutional 
rights, all institutionalized retarded persons should be regarded as involuntary. 

In institutions for the mentally retarded, there is usually no distinction made 
between the care afforded to “voluntary” and “involuntary” residents. The two 
groups are provided the same habilitation services, subjected to the same limita- 
tion on movement, and treated with the same impersonality. Both groups are 
institutionalized by processes which do not involve their consent and, as the court 
noted in Willowbrook, both “are held without the possibility of a meaningful 
waiver of their right to freedom.” It would be incongruous if constitutional 
doctrine were interpreted to require that one group was to receive substantially 
different habilitation services from the other. Initial decisions recognizing the rights 
of mentally retarded citizens in institutions have, in effect, rejected such a 
distinction 44 

State law often permits institutionalization of the mentally retarded individual 
by two procedures, one involving some judicial involvement in the commitment 
process. Typically the procedure which does not involve the judiciary is designated 
as “voluntary.” The applicable Alabama statute is fairly representative in this 
respect. Alabama statutes provide for “involuntary” commitment under judicial 
order, upon application by “any responsible person,” including a parent or guard- 
ian;*> the judge must have medical input before ordering commitment.*6 In the 
alternative, parent, guardian, or adult next of kin may apply for “voluntary” admis- 


42348 F. Supp. 866 (D.D.C. 1972). See also Pennsylvania Ass'n for Retarded Children v. Pennsylvania, 
334 F. Supp. 1257 (E.D. Pa. 1971). 

43357 F. Supp. at 764. 

“This type of inequity was avoided by the United States District Court for the District of Massachusetts 
(Ford, J.) when it denied (without opinion) the state’s motion to dismiss for lack of jurisdiction. The 
court rejected the state's contention that the quality of service provided by the state to voluntary 
residents of the Belchertown State School was not of constitutional dimensions and therefore not 
properly before the court. Ricci v. Greenblatt, Civil No. 72-469-F (D. Mass., Mar. 13, 1972). In Wyatt, 
the court stated that its holding applied only to involuntary residents. (There were, as a practical 
matter, only a few residents at Partlow who had been admitted to the institution by the procedure 
denominated “voluntary.”) The court, however, presumed that the right to habilitation applied to 
all residents and stated that the institution had the “difficult burden” of proving that any particular 
resident had not been involuntarily committed. 344 F. Supp. at 390 n.5. By this analysis, the court 
implied that the right to habilitation is applicable to all residents, absent a showing of genuine 
voluntariness. 

In the Willowbrook case, the court held that all residents of Willowbrook should receive the 
same protection without regard to the statutory procedure by which they were admitted. 357 F. 
Supp. at 764. 
45 ALA, CODE tit. 45, § 239 (1958), § 252(a13) (Supp. 1971). 
461d. § 252(a13) (Supp. 1971). 
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sion of a person who, if found by the institution to be a mentally retarded individ- 
ual, can be admitted.47 In neither procedure does the person committed himself 
participate in the commitment decision, regardless of his age or capacity. He may 
vociferously object to institutionalization without effect in either proceeding. 
The “voluntary” proceeding probably deprives the mentally retarded individual 
of protection even more than the “involuntary” court proceeding, since the vol- 
untary proceeding excludes even a modicum of judicial review and the necessity 
for independent medical judgment. Any concept of voluntariness in such a proce- 
dure is a fiction. 

The retarded citizen voluntarily institutionalized can be discharged within 
15 days by request of the person who sought his admission, but only if the super- 
intendent does not file an objection with the court.** If objection is filed, an 
involuntary commitment proceeding will be initiated. Thus, the voluntarily com- 
mitted individual is not free to leave, even if his parent or other committing person 
wants to take him out of the institution. 

The parent or guardian’s decision to commit a mentally retarded person to 
an institution should not be regarded as the equivalent of the consent of the re- 
tarded person. The closest analogy is to the parent’s legal capacity to submit a 
child to medical or surgical treatment which may not be altogether in the child’s 
best interests, Where there is any such potential conflict between the best interests 
of the child and other possible motives of the parent, the law has generally refused 
to allow the parent to make this choice for the child.*® The general rule appears to 
be that when there is no question that the procedure is solely in the child’s interest, 
the parent may give consent, but where someone else’s interests might be para- 
mount, the child must be separately represented by counsel or a guardian ad litem 
for valid consent.5° This rule has been carried over to the sphere of parental consent 
to medical treatment of incompetents, regardless of age.°! 

Juvenile law, and by analogy the law of incompetents, does not assume an iden- 


3 Id. § 252(a9) (Supp. 1971). 

481d. § 252(a11) (Supp. 1971). p p i 

See, e.g, In re Seiferth, 309 N.Y. 80, 127 N.E.2d 820, (1955) (minor can object to operation 
for cleft palate even though parents wish it); Frazier v. Levi, 440 S.W.2d 393 (Text. Civ. App. 
1969), 

50 See Note, Spare Parts from Incompetents: A Problem of Consent, 9 J. FAMILY L. 309 (1970). 

51 See Strunk v. Strunk, 445 S.W.2d 145 (Ky. 1969) (parent needs court consent to donate retarded 
son’s kidney for transplant to nonretarded brother). . nd 

In other kinds of juvenile court proceedings in which the parents interests may be at odds 

with the child’s, the law will not impute parental consent to the child, and separate representation 
for the child is required. Examples of this are proceedings involving the neglect and beyond control 
or “in need of supervision” jurisdiction of juvenile courts. See U.S. CHILDREN’S BUREAU, DEP'T OF 
HEALTH, EDUCATION & WELFARE, LEGISLATIVE GUDIES FOR DRAFTING FAMILY AND JUVENILE Court 
Acts § 14(b) (1969); D.C. Cope ANN. § 16-2305(b) (Supp. V 1972). When such a Wire 
initiated, the child is guaranteed counsel of his own, on the presumption that his interests may be 
antithetical to his parents’. U.S. CHILDREN’S BUREAU, supra, at § 25(a); D.C. CODE ANN. § 16-2304(a) 
(Supp. V 1972). See also UNIFORM JUVENILE COURT Act § 26(a) (1968 version) (if interests of child 
and parents conflict, separate counsel must be provided for both); STANDARD JUVENILE Court 
Act §§ 37, 39 (6th ed. 1959) (counsel must be appointed for both if interests of child and parents 
conflict; appointment of guardian ad litem if interests of child and parents conflict); PRESIDENT’S 
COMMISSION on LAW ENFORCEMENT AND ADMINISTRATION OF JUSTICE, THE CHALLENGE OF CRIME IN 
A FREE Society 87 (1967); PRESIDENT’s COMMISSION ON Law ENFORCEMENT AND ADMINISTRATION OF 
Justice, Task Force REPORT: JUVENILE DELINQUENCY AND YoutH CRIME 33-34 (1967) (counsel 
shall be appointed for a child as a matter of course whenever coercive action is a possibility without 


Tequiring any choice by parents or child). 
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tity of interest between the child and parent where institutionalization is at issue. 
The parent may be motivated to ask for such institutionalization for a variety of 
reasons other than the best interests of the child; że., the interests of other children 
in the family, mental and physical frustration, economic stress, hostility toward 
the child stemming from the added pressures of caring for him, and perceived 
stigma of mental retardation. The mentally retarded child’s best interests may 
well be met by living with his family or in another setting in the community, but 
the family’s may be met by institutionalizing him.>”In such a sea of human turmoil, 
the law cannot presume that the parent's voluntary act is also the child’s voluntary 
act when the parent seeks to institutionalize his child>*The child must be presumed 
to be an involuntarily committed individual.°* 

Moreover, even if it is assumed that the mentally retarded person had him- 
self made an informed and voluntary choice to seek institutionalization, he would 
still be as entitled to adequate habilitation as a court-committed individual. There 
can be no question that a person who voluntarily admits himself for institutional- 
ized habilitation makes a substantial sacrifice of liberty, especially when, as is 
typically the case, he cannot leave at will. He is treated no differently from a court- 
committed resident." Thus, his restraint is justified only if he secures the benefit 
of habilitation for which he sacrificed his liberty. 

If a distinction in habilitation plans were made between voluntarily and in- 
voluntarily committed residents, the distinction would be susceptible to attack 
on equal protection grounds. The purpose of institutionalization of the mentally 
retarded person in all cases is care and habilitation, a purpose which bears no 
reasonable relationship to whether the resident entered voluntarily or involun- 


52See R. ALLEN, LEGAL RIGHTS OF THE DISABLED AND DISADVANTAGED 13-14 (1970). A survey, by the 
Institute of Law, Psychiatry, and Criminology, of obstetricians, pediatricians, psychiatrists, and 
institutional superintendents showed that “there is a growing trend favoring home care of every 
young child whenever possible.” Jd. Though pediatricians and psychiatrists disagreed, obstetricians, 
the professionals first consulted by parents of retarded babies, tended to urge institutionalization 
of all retarded children when there were other children in the family. Professor Allen concluded: 
Our laws seem to operate on the premise that institutionalization is for the benefit of the 
child; indeed many urge that institutionalization on parental application should be made as 
easy as possible. Yet, it would seem that a great many children are institutionalized less for 
their own benefit than for the comfort of others. Because it is believed that the retarded— 
including retarded children—do indeed have “rights,” the author would be inclined to differ 
with the Task Force on Law of the President’s Panel on Mental Retardation, and require 
judicial approval in any case in which institutionalization is based not on the needs of the 
child but on the needs of others, in order that appropriate resolution may be made of the 
perhaps conflicting interests of the child and his family, and that use of alternatives tO 
residential care may be explored. Id. at 14. : 
53See Heryford v. Parker, 396 F.2d 393, 396 (10th Cir. 1968) (commitment of mental defective On 
mother’s petition demands Gault protections). 
°4Indeed, it may well be that the parents’ request for admission of a mentally retarded child may 
not be a truly voluntary decision by the parent where economic or physical and emotioné 
resources have been exhausted and there is insufficient supportive help in the community to ai 
him in keeping the child at home. 
See Murdock, Civil Rights of the Mentally Retarded: Some Critical Issues, 48 NotRE D. 
Law. 133, 139-43 (1972); Willowbrook, 357 F. Supp. at 762. 
55R. ALLEN, supra note 52, at 18: “Our empirical data indicate that once a [retarded person] 
enters a public institution, his ‘status’ so far as the institution is concerned is that of ‘resident’, an 
it makes little or no difference whether he is a minor or adult, or whether he entered voluntarily 
or was committed.” 
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tarily.°° It would be totally irrational to run a mental retardation program in an 
institution which applied modern habilitation standards to court-committed re- 
sidents and ignored them with respect to residents whose families had committed 
them. Under such a system, the child would be unjustly punished for his parents’ 
decision. The therapeutic intent of voluntary admissions, to ease the emotional 
trauma of institutionalization for family and child, would be totally lost, and such 
admissions would be discouraged.5” 


The Decided Cases 


The district court's decision in Wyatt v. Stickney58 triggered renewed interest in 
the plight of the mentally retarded in institutions. The following three decisions 
regarding the right to habilitation illustrate the various judicial responses. 


Wyatt v. Stickney 
The significance of the Wyatt decision in focusing legal attention on the problems 
of mentally retarded citizens cannot be overestimated. It was the first major deci- 
sion involving the constitutional rights of institutionalized mentally retarded 
persons. Since it was brought as a class action, it put in issue adequacy of treatment 
and habilitation provided throughout all of the mental institutions in Alabama. 

In finding that the mentally retarded person who is involuntarily confined 
has a constitutional right to habilitation, the court relied heavily on its previous 
finding that the mentally ill had a right to treatment: 


Adequate and effective treatment is constitutionally required because, absent 
treatment, the hospital is transformed “into a penitentiary where one could be 
held indefinitely for no convicted offense....” The purpose of involuntary 
hospitalization for treatment purposes is treatment and not mere custodial care or 


punishment.*? 


The court further stated: 


56Cf. Baxstrom v. Herold, 383 U.S. 107 (1966). 

5’ There is a fundamental policy in both federal and state law which strives to protect the growing 
and vulnerable child from neglect or abuse from any source. , 

The duty of the state acting in loco parentis or as parens patriae in regard to one of its 

wards is to adhere to the same standards of care, training, and treatment that it imposes upon the 
child’s natural parent or guardian. To allow any less is merely to substitute official community 
neglect for parental neglect. See, e.g. Creek y. Stone, 379 F.2d 106, peel (D.C. Cir. 1967) (refer- 
ting to the “legal right [of a ward] to a custody that is not inconsistent with a parens patriae 
premise of the law”); D.C. Family Welfare Rights Organization v. Thompson, Civil No. 71-1150-J 
(Super. Ct. D.C., June 18, 1971), 1 CCH Poverty LAW REPORTER para. 4460 (1972), 5 CLEARING- 
HOUSE REV. 419 (1971) (the state must be held to a standard that is no less than the minimum 
required of a legal custodian). 

58See note 1 supra for full citation. 

59325 F. Supp. at 784, quoting from Ragsdale v. Overholser, 281 F.2d 943 (D.C. Cir. 1960). 
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In the context of the right to appropriate care for people civilly confined to public 
mental institutions, no viable distinction can be made between the mentally ill and 
the mentally retarded.” 


The court concluded that the mentally retarded person had “an inviolable constitu- 
tional right to habilitation.”®! 

There are many facets of the Wyatt decision which merit discussion: the 
standards of adequate habilitation it established; the impact of judicial intervention 
on a large state bureaucracy and on legislative areas of concern; the problems of 
implementing so large a decree.’ The following discussion, however, focuses on the 
manner in which the court, in addressing the need for prompt redress of the horrible 
conditionsin the institutions, simultaneously built into its order elements that would 
lead to reduction of the institutional population and return of its residents to the com- 
munity. In this latter respect, the Wyatt decision incorporates current thinking 
among mental retardation professionals regarding habilitation. The court had the 
benefit of the amicus curiae participation of national mental health and mental retar- 
dation organizations. In addition, several experts in the field of mental retardation 
presented testimony to the court, In adopting the contemporary view that the mentally 
retarded person should live in conditions that are as close to normal as possible, the 
court rejected the old duality which treated the mentally retarded in the institution 
as a discrete class, clearly distinguishable from those who were considered fit to live 
in the community. 

The standards adopted by the court set forth in detail the elements of an ade- 
quate habilitation program in the institution: a humane physical and psychological 
environment; an individual habilitation plan for each resident; and adequate staff- 
ing, in numbers and training.’ Perhaps more important, the decision embodies the 
normalization principle and the notion that the mentally retarded should not in 
general be taken out of the community and placed in massive institutions at all. 
In standard 3 the court states: 


(a) No person shall be admitted to the institution unless a prior determination shall 
have been made that residence in the institution is the least restrictive habilitation 
setting feasible for that person. (b) No mentally retarded person shall be admitted to 
the institution if services and programs in the community can afford adequate habili- 
tation to such persons. (c) Residents shall have a right to the least restrictive condi- 
tions necessary to achieve the purposes of habilitation. To this end, the institution 
shall make every attempt to move residents from 1) more to less structured living; 
2) larger to smaller facilities; 3) larger to smaller living units; 4) group to individual 


344 F. Supp. at 390. 

“fd, 

"See Note, Wyatt v, Stickney & the Right of Civilly Committed Mental Patients to Adequate 
Treatment, 86 Harv. L. Rev. 1282 (1973). 

“Immediately, at the end of the hearing on conditions at Partlow State School and Hospital, the 
court entered an interim emergency order to protect the physical safety of the residents. The 
order required the defendants to hire more than 300 additional aides and make provision for fire 
safety, effective regulation of drugs, and the like. 

“The court's standards are set out in 344 F. Supp. at 395-407. 
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residence; 5) segregated from the community to integrated into the community; 
6) dependent to independent living.65 


In addition, standard 4 provides explicitly that no borderline or mildly mentally 
retarded person shall be a resident at Partlow, Standard 10, stressing that institu- 
tionalization is not a final disposition of a hopelessly incompetent person, states that 
each residentshall have, upon admission, as part of his habilitation plan, an individual 
postinstitutionalization plan.” Standard 47 states that each resident discharged to the 
community shall have a program of transitional habilitation assistance." 

Thus, the court in Wyatt addresses the problem of ensuring adequate habilita- 
tion to institutional residents, at the same time avoiding the pitfall of continuing to 
accept a dualistic system which necessarily isolates the institution from the com- 
munity. In addition, although not formally addressing itself to commitment proce 
dures, the order ensures that the kinds of people who have been inappropriately 
placed in the institution in the past will not be institutionalized in the future. 

Although progress has been disappointingly slow, the response of the Alabama 
Department of Mental Health in the period following the entry of the order has 
reflected an understanding of the need to improve habilitation in the institution 
while reducing population and developing community-based alternatives. On April 
2, 1973, the Partlow Human Rights Committee, an independent citizen committee 
established pursuant to the court's order, filed a report on implementation of the 
order. The reported attitudes of the state administrators reflect an understanding 
that a primary response to the order must be rapid reduction of the Partlow popular 
tion. Meeting the minimum physical standards for the institution was explicitly tied 
to a reduction in population. In the first year following the court's order, 500 resi- 
dents were released, bringing the population down to 1,745, Further reductions to a 
level of approximately 700 residents were planned. At the same time, the number of 
qualified mental retardation professionals and the number of resident care workers 
were doubled, although the level of professional staffing remained woefully inade 
quate, The department began to develop a range of community services for the 
mentally retarded, including small-group homes. 

The human rights committee noted progress in some areas within the institu- 
tion, but there were still glaring inadequacies, particularly in the fundamental matter 
of medical care. The committee urged immediate attention to these inadequacies 
within the institution, but recognized that the long-term resolution of these problems 
could come about only through reduction of the institutional population and the 
transformation of the institution's very character. 

The adequacy of habilitative services in the community is an issue which has yet 
to be explored adequately. It would be naive to think that community programs will 
escape all the problems that plagued Partlow. But the right to habilitation concept 


344 F, Supp. at 396, 
“jd, = 


Id. at 397. 
“Id. at 407. 
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articulated in the Wyatt decision, recognizing the need for a continuum of habilita- 
tion services and the fundamental inadequacy of massive institutions, provides a 
framework in which the problems of the Partlow resident can be meaningfully 
addressed. 


Burnham v. Department of Public Health 
The Wyatt decision stands in striking contrast to the decision in Burnham v. Depart- 
mentof Public Health,®° decided by a federal district court in Georgia in August 1972. 
The court in Burnham granted defendants’ motion to dismiss before any evidence 
was heard. Petitioners in this case, inmates of the state’s mental institutions, had 
alleged that they were not receiving adequate treatment and habilitation; specifical- 
ly, that they were denied a humane psychological and physical environment, that 
staff was insufficient to provide adequate treatment, and that there were no individ- 
ualized treatment plans. The district court refused to hold an evidentiary hearing. 
The court emphasized that the state of Georgia, unlike Alabama, was making large 
expenditures for its mental health programs, but this general fact could hardly estab- 
lish that constitutionally acceptable habilitation and treatment programs existed in 
all the state’s institutions. 

For the reasons set forth previously, the equal protection and due process 
clauses and the prohibition on cruel and unusual punishment confer substantial pro- 
tections on the institutionalized mentally retarded person. By dismissing plaintiffs’ 
complaint without a hearing, the district court implied that these constitutional pro- 
visions could not be violated upon any kind of factual showing. Since the Burnham 
result has not been sustained,” the development of a right to habilitation by the 
federal courts continues. 


New York State Association for Retarded Children v. Rockefeller ' 
One year after Wyatt, a federal district court in New York entered a preliminary 
order in the Willowbrook case.”! The plaintiffs, the state mental retardation associa- 
tion and individual parents, had filed suit alleging violations of constitutional rights 
and sought a preliminary injunction that would protect the residents of Willowbrook 
from harm while the decision on the broader issue of adequate habilitation was pend- 
ing. A hearing was held in December 1972, and January 1973, on plaintiffs’ request for 
preliminary relief. Unlike the district court in Burnham, in Willowbrook the judge 
refused to resolve the legal issues in the abstract, without looking at the facts, stating: 


Itis very difficult to separate fact from law. And] think it is appropriate that I give the 
Plaintiffs a chance to present their picture so that I can decide the legal issues in light 
of the actual situation as presented.” 


It is possible that the conditions of gross neglect and deprivation that he found at 
Willowbrook shaped his decision to order substantial relief, The judge stated such 
conditions “are hazardous to the health, safety, and sanity of the residents.” "° Based 


89349 F, Supp. 1335 (N.D. Ga. 1972), rev'd, 503 F.2d 1319 (5th Cir. 1974). 
70Burnham was reversed, 503 F.2d 1319 (Sth Cir. 1974), 

71357 F. Supp. 752 (E.D.N.Y. 1973). 

72 Transcript, Hearing on Preliminary Injunction, at 7. 

73357 F. Supp. at 765. 
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on this holding the court entered a wide-ranging decree in January 1973, granting 
most of the relief plaintiffs had requested. This included a ban on the use of seclu- 
sion; ‘a requirement of substantial additions to professional and nonprofessional 
staff by May 31; and a requirement that appropriate provision for medical attention to 
acutely ill residents be made. The order went so far as to require that the starting 
salary for physical therapists be raised in order to permit effective recruitment. 

The court noted that its order “may not exhaust the rights to which the federal 
constitution entitles residents of a place like Willowbrook.””4 Thus, the court held 
open the possibility that broader relief would be granted after a full hearing on the 
merits. Looking to the nature of the relief ordered, the judge’s action in Willowbrook 
is analogous to the court’s order for emergency relief entered immediately at the end 
of the Partlow hearing. 

Although in its entry of a final consent judgment the Willowbrook court 
acknowledged that there is no bright line separating its own protection from harm 
standard from Wyatt's right to treatment for the mentally retarded, the con- 
ceptual basis for the court's decision to grant preliminary relief in Willowbrook 
is different from Wyatt court's. The initial decision in Willowbrook does not 
rest on a “right to habilitation.” Rather, it finds in the due process, equal pro- 
tection, and cruel and unusual punishment clauses a right of residents to be 
protected from harm. The court rejects any distinction between voluntary 
and involuntary residents for this purpose. The court notes that all the resi- 
dentsare treated alike in the institution?5 and that they “are for the most part confined 
behind locked gates; and are held without the possibility of a meaningful waiver of 
their right to freedom.” It further notes that conditions tolerable in prison, where 
punishment is permissible, may not be tolerable in institutions for mentally retarded 
citizens, where punishment is impermissible. 7” The underlying premise behind this 
analysis appears to be that the retarded residents should be treated as an involun- 
tarily confined population.78 N 

This conceptual justification gave the court a sufficient constitutional basis 
for purposes of the preliminary relief requested by plaintiffs. The court explicitly 
stated that it did not in its order address all the rights to which the federal constitu- 
tion entitles residents of an institution for the mentally retarded.”°The “protection 
from harm” standard, articulated for the first time in this opinion, is extremely open- 
ended. Does it apply to mental as well as physical harm? Is harm to the resident to 
be measured in terms of actual deterioration, or is it to be measured against the 
development which a retarded person would have had in an adequate habilitation 


™4Id. On May 5, 1975 the Willowbrook court entered a final consent judgment and therefore 
found no need 7 - A A 

to re-examine the constitutional standard properly applicable to Willowbrook’s residents. 
Entry of final consent judgment, New York Association for Retarded Children v. Carey, 
Civil Nos. 72C356, 72C357 (E.D.N.Y. entered, May 5, 1975). 

75357 F. Supp. at 756. 

76357 F. Supp. at 764. 

"Id. 


78Noting that there may be a conflict between the interest of a parent in committing a retarded 


child and the best interests of the child, the court stated, “A ‘voluntary admission’ on the petition 
of parents may quite properly be treated in the same category as an involuntary admission’ in 
the absence of evidence that the child’s interests have been fully considered.” 357 F. Supp. at 
762. 

79357 F. Supp. at 765. 
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program? Many experts would argue that a resident in a large institution always 
suffers harm unless an adequate and appropriate habilitation program is developed 
for him; that without affirmative habilitation efforts, a retarded person necessarily 
regresses in the institution. Most important, a large number of experts would argue 
that confinement of many retarded persons in institutions like Willowbrook causes 
harm because of the very nature of the institution, regardless of the adequacy of 
staffing and programming. Would such confinement then “‘shock the conscience’ 
of the court” or offend “civilized standards of human decency"?®°It is unclear how 
the court in Willowbrook would respond to these questions. Because of the present 
posture of the case (entry of a final consent judgment) the court found no need, 
“to re-examine the constitutional standard properly applicable to Willowbrook's 
residents.” 

Although the court initially rejected the right to habilitation concept in its memo- 
randúm granting preliminary relief,S! it has subsequently noted that: 


Somewhat different legal rubrics have been employed in these cases— “protection 
from harm" in this case and “right treatment” and “need for care” in others, It 
appears that there is no bright line separating these standards. In the present 
posture of this case, there is no need for the court to re-examine the constitu- 
tional standard properly applicable to Willowbrook’s residents. The relief which 
the parties agreed to will advance the very rights enunciated in the case law since 
this court's 1973 ruling. 


It must also be noted that the Willowbrook opinion seems to accept the in- 
herited system of treating the mentally retarded —the notion that the retarded person 
who is institutionalized should be thus confined. Indeed, the belief that there is “no 
place else to go” becomes an acceptable justification for institutionalization. How- 
ever, this opinion was based only on plaintiffs’ request for preliminary injunction. 
Ata comparable stage in the Wyatt proceeding, the court was also concerned with 
the barbarous conditions in the institutions: the assaults on residents, the acute 
understaffing, the inadequacy of medical care. If the issue had been presented 
in full, the nexus between the institution and the community, the necessarily non- 
habilitative character of the massive institution, and the inappropriate institutional- 
ization of most residents might have led the Willowbrook court to recognize that the 
plight of the mentally retarded resident cannot be dealt with simply by improving 
institutions. 


THE RIGHT TO HABILITATION AFTER WYATT 


It is perhaps premature to try to draw even tentative conclusions on the basis of the 
limited legal development in the area of mental retardation. The right to habilitation 
litigation has developed at a time when a questioning spirit is urgently needed. We 
have tolerated the continued existence of institutions which are shockingly incon- 


"Id. 
"357 F. Supp. at 758. Cf. Entry of final consent judgment, Willowbrook, Civil Nos. 72C356. 
720357 (E.D.N.Y. entered, May 5, 1975). 
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sistent with our basic notions of human decency. We have put the retarded out of 
sight in places where it is literally impossible for them to develop their full human 
potential. Twenty-five years from now, after the establishment of a humane, flexible 
system for dealing with mentally retarded citizens, the habilitation cases may 
become a source of bemused wonder. But, taking the shorter view, it now appears 
that cases like Wyatt have provided a useful approach to an urgent problem. 

In appraising the impact of the litigation, it is important to see litigation in 
context and not to have unrealistic expectations. The Wyatt decision illustrates 
some of the potency and limitations of litigation as a technique. The Wyatt order is 
not self-enforcing. It requires much more than a court order to move a large bureau- 
cracy to solve a deeply rooted problem. No one would assert that all inappropriately 
placed residents of Partlow have been returned to the community or that adequate 
habilitation programs have been instituted. But a start has been made, and the 
orientation of the Alabama Department of Mental Health is significantly changed, 

A judicial order recognizing the right to habilitation and setting out minimum 
standards is merely the beginning of a long and difficult task, The Wyart decision 
has acted as a catalyst to mobilize public opinion, and effective implementation 
of the Wyatt order will require political action and continuing public attention to 
the problem. 

There are, in addition, discernible secondary consequences which have flowed 
from judicial intervention in the area of the right to habilitation. It has helped gen- 
erate a rethinking of the systems which purport to serve mentally retarded individ- 
uals and, superimposed on this system, an analysis that stresses the constitutional 
rights of the mentally retarded citizen, For mental retardation administrators, for 
parents, and for mentally retarded residents in state institutions, this emphasis on 
constitutional rights has had substantial consequences, 

Mental retardation professionals have had to redefine their roles and profes: 
sional responsibilities. The administrator of a state institution for the mentally 
retarded can no longer think he is fulfilling his responsibilities if he runs an adequate 
custodial program. The fundamental habilitation purposes of such institutions have 
again been reaffirmed. Many states are now in the process of revising their laws 
relating to the mentally retarded citizen, The perspectives reflected in recent judi 
cial opinions have helped stimulate and shape such statutory revisions and have 
encouraged the development of entirely new legislation. Similarly, new adminis- 
trative policies being developed within states in many instances are affected by 
judicial decisions. Several states have used the Wyar standards to measure per 
formance in their own systems. Indeed, the May 1973 conference on the legal rights 
of mentally retarded citizens sponsored by the President's Committee on Mental 
Retardation, bringing together experts in mental retardation with legal scholars 
and practitioners active in the field, would probably never have been held had it 
not been for the stimulation of recent judicial decisions. 

The Wyatt decision has also underlined the need to develop community services 
as an alternative to institutionalization. It has raised the price of institutional ware- 
housing and focused public attention on the inadequacy of institutionalization as 
a solution. It is likely that the next generation of litigation, building on the right to 
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education litigation®? and the emphasis of the Wyatt order on normalization,®? will 
focus on the quantity and quality of services available to the mentally retarded 
person in the community.*4 

The most significant consequence of the recent judicial attention to the prob- 
lems of the mentally retarded individual may be in raising new questions for ex- 
ploration, rather than in providing answers. Probably the most important question 
raised by the recent decisions is how to ensure adequate community services for the 
mentally retarded citizen. If a state is to create group homes in the community and 
to move mentally retarded people into them and out of institutions, how can it 
ensure that the group homes provide an adequate habilitation setting? How can the 
public be reeducated with regard to its attitudes toward the mentally retarded 
members of this society? 

Questionsregarding conditions in the institutions themselves are no less difficult: 


When can mentally retarded residents be subjected to sterilization?®° 


What should be regarded as “express and informed consent” by a mentally 
retarded resident? Is the consent of a parent sufficient for all purposes or are 
there situations in which such consent is inadequate? ® 

What constraints should be placed on experimentation with mentally retarded 
subjects? 

What limitation should be placed on the use of behavior modification tech- 
niques on mentally retarded residents? 

Should aversive conditioning be permitted and if so, under what circumstances? 
What limitations should be imposed to ensure that socially appropriate be- 
havior is not extinguished in order to serve only institutional convenience? 


The most alarming potential result of the recent litigation would be that nothing 
happens; and it must be stressed that this is a distinct possibility. Too often, impor- 
tant legal principles have been stated, but then have had little impact in the real 
world. Civil rights lawyers, welfare reform lawyers, and poverty lawyers have learned 
a lesson in recent years that people concerned with the mentally retarded have long 
known: Transitory victories and paroxysms of righteous indignation do not change 
institutions. Concerned communities, mental retardation professionals, and law- 
yers must have the energy, will, and stamina to seize the opportunity presented by 
recent judicial attention to the problems of mentally retarded citizens. 


82 See Herr, Chapter 9 of this volume. 

83 See Chambers, Chapter 16 of this volume. 

84 See Robinson v. Weinberger, Civil No. 74-285 (D.D.C., filed Feb. 14, 1974) (complaint alleging 
that patients improperly confined in mental hospital have constitutional and statutory right to 
placement in suitable community-based facility); Boggs, Chapter 12 of this volume. 

85 After entry of the court’s main order in Wyatt, counsel for plaintiffs discovered that sterilizations 
were being performed at Partlow. The complaint was amended to challenge this practice. A 
three-judge district court held the state’s mandatory sterilization law unconstitutional. Wyatt v. 
Aderholt, 368 F. Supp. 1382 (M.D. Ala. 1973). The district court established procedural and sub- 
stantive standards, including right to counsel and an independent review mechanism, to ensure that 
sterilizations were not performed in violation of the residents’ constitutional rights. Wyatt v. Aderholt, 

P 368 F. Supp. 1383 (M.D. Ala. 1974). 

See Wald, Chapter 1 of this volume; Price & Burt, Chapter 4 of this volume. 
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Reaction Comment 
DAVID J. ROTHMAN 


THE QUESTIONS that Halpern has posed are the right ones, and I would like 
to address myself to one of them, to my mind the central one. He has asked: How 
can we protect the rights of persons inside the institutions without legitimating the 
institutions themselves? How can we argue for a right to habilitation behind the 
walls without encouraging legislatures, courts, and citizens to build the walls still 
higher? Or, put in its broadest form: How can we urge the idea of habilitation with- 
out producing unanticipated and mischievous results? To confront this issue, it is 
useful to adopt both a historical and a comparative approach. Tracing the history 
of incarceration over the past 150 years reveals all too clearly how the best of ideas 
can turn into the worst of realities. And to compare the experience of the mentally 
retarded with other incarcerated groups in this society, the mentally ill and the 
criminal offender, for example, is to recognize and understand many of the pitfalls 
that await those who enthusiastically and unwarily urge confinement for the sake 
of treatment. 

The idea of habilitation was the critical element in the legitimation of institu- 
tionalization in the United States, Americans first built institutions to confine the 
deviant and dependent in the Jacksonian era, and central to this change was the 
notion of reform and cure. Moments of creation, the time when a society embarks 
on a new venture, are crucial moments, for it is then that a society most carefully 
examines its actions. New procedures, lacking the sanction of time and custom, can 
be challenged and changed most effectively. At this moment of creation, in the period 
from 1820 to 1850, when incarceration was novel and strange, when its survival was 
most in doubt, an incredibly inflated rhetoric of rehabilitation legitimated the entire 
enterprise. The promise of the asylums was so grand that no one doubted the 
wisdom and humanity of institutionalizing the unfortunates and the undesirables. 

The process is dramatically clear in the history of American prisons. The first 
institutions were built with monumental grandeur —elaborate turrets, thick walls, 
costly private exercise yards—and paid for by legislatures that were as tightfisted 
with tax money as any known today. In effect, these institutions were monuments 
to the idea that the way to eradicate deviant behavior was to put people behind walls 
into a disciplined, regimented, and orderly setting. The same mode of thinking led 
to the establishment of the first insane asylums. A routine of punctuality and regular- 
ity would free the mentally ill from their maladies.’ 

This dedication to the ideal of cure and reform made procedural protections 
seem unnecessary. The mentally ill, reformers and psychiatrists insisted, ought to be 


1See generally D. ROTHMAN, THE DISCOVERY OF THE Asyium (1971). 
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put into the asylums as quickly as possible, with the least amount of legal formality. 
Why have them languish on a courtroom bench while lawyers and judges discuss 
due process technicalities, if they can instead be inside the asylum being cured? 
This perspective, for many decades, really until the last several years, inhibited the 
growth of statutes protecting the rights of citizens against compulsory confine- 
ment in mental hospitals. The counterpart to this development in the criminal field 
was the very lengthy sentences that judges passed on convicted criminals. Re- 
formers in the 1820s and 1830s urged magistrates to pass long sentences, not 1-2 
years but 5-10 years; the penitentiary needed the time to reform the criminal. To 
this day, sentences in this country are two to three times longer than those in any 
other industrialized nation. 

The history of the confinement of the mentally retarded individual belongs 
within this tradition. There is no suggestion that any natural resemblance links the 
mentally retarded to the insane or the criminal. But rather, to understand the dynam- 
ics of how American society reacts to the mentally retarded, one must reckon with 
the treatment of the insane and the criminal. One sad truth about American response 
to the mentally retarded individual is that it has generally followed the pattern set 
for deviant groups. The incarceration of the mentally retarded followed soon after 
the confinement of the insane and criminal. (In this instance, as in so many others, 
there was a lag in time. “Reform” for mentally retarded individuals came last, after 
all the other groups had been cared for.) In the 1850s, with the same inflated rhetoric, 
Americans built and administered separate institutions for the mentally retarded. 
For some of the founders, the venture promised nothing less than the eradication of 
retardation; others saw it as a way to equip the mentally retarded person for a suc- 
cessful return to the community. But everyone agreed that the incarceration of the 
mentally retarded person was a reform, a step representing progress. 

The perspective of Samuel Gridley Howe, one of the innovators of this move- 
ment, represents his generation’s viewpoint. Howe helped further the common 
school movement in Massachusetts, was one of the promoters of the state peniten- 
tiary, and was especially active in the origins of the insane asylum. These energies 
and outlooks brought him to advocate institutions for the mentally retarded. Inside 
them, Howeinsisted, “the young can be trained to industry, order, and self-respect. . .. 
Shall we shrink from the higher task of transforming brutish men back into human 
shape?”2 

The second stage in the history of incarceration opened in the 1850s and was 
fully apparent by the 1870s. In the post-Civil War period, it was obvious that the 
noble ideals of the founders were irrelevant to the operation of the institutions. 
Long after the rehabilitation ethic became irrelevant to the daily routine of the 
institutions. the practice of confinement persisted. By the 1870s, the prisons were 
modern (i.e., brutal, corrupt, and overcrowded) and yet they remained central to 
the system of corrections. The insane asylums became warehouses, performing 
only a custodial function, and yet they, too, remained basic to the public response 
to mental illness. 


?Wolfensberger, The Origin and Nature of Our Institutional Models, in CHANGING PATTERNS IN 
RESIDENTIAL SERVICES FOR THE MENTALLY RETARDED 93 (R. Kugel & W. Wolfensberger eds. 1969). 
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Why did institutions created in the name of reform and cure endure long after 
the rhetoric lost all connection with reality? Part of the answer involves functional 
considerations. After 1870, the asylums were filled with immigrants, aliens in all senses 
of the word, people who might be conveniently removed from the community 
without especial concern for their eventual fate. Moreover, the institutions were 
located at some distance from population centers. In the 1830s, reformers had urged 
this separation, eager to work their experiments without community interference. 
In the 1870s and thereafter, the isolation of the institutions meant that abuses would 
be that much more difficult to learn about and that much harder to publicize. 

But such considerations are only part of the reason for persistence. Even more 
important were the negative effects of the lingering rhetoric of rehabilitation. 
Courtesy of this ethic, citizens did not have to ask themselves what they were accom- 
plishing via incarceration. The answer was ready at hand: They were reforming. 
And, hence, when a scandal was uncovered, when some of the wretchedness and 
misery that existed inside these institutions came to light, the public assumed that 
it was an aberration, a momentary horror. The fault, they insisted, rested with a 
bad administrator, with an incompetent staff member, with a stingy legislature, 
butno/ with the system itself. Because of the rehabilitation ethic, abuses were under- 
stood as ad hoc, not endemic to incarceration. Because of this ethic, we have suffered 
the perpetual discovery and rediscovery of shortcomings, the spasm of public outcry, 
and the ensuing decades of neglect. 

Once again, the fate of the institutions for the mentally retarded fit into this 
pattern. By the 1880s, they, too, had become warehouses and they, too, like the 
prisons and asylums, persisted long after the founding rationale had no meaning 
for institutional performance. 

Indeed, it is worth noting, however briefly here, that the mischief worked in the 
name of rehabilitation extends also into the first efforts in the Progressive period 
to devise alternatives to incarceration. To choose one example, the origins of the 
practices of probation and parole demonstrate how reform ideology can legitimate 
a series of practices that may cause more harm than good. Probation and parole, 
as conceived of by reformers in the period from 1900 to 1920, was to reduce the 
numbers of convicted criminals incarcerated. Through intensive social case work 
methods, offenders would become readjusted to community life. But in fact, these 
new procedures did not substantially reduce institutional populations, and they did 
not cure the deviant. Instead, they made life that much easier for wardens (inmates 
had to obey or be denied parole) and for district attorneys (they could more easily 
persuade persons charged with crimes to plea bargain) and for judges (who could 
use the new discretionary powers to dispense justice as they saw fit). These func- 
tional considerations could not have won public support if not for the legitimating 
rhetoric that reformers supplied. And long after it should have become apparent that 
probation and parole increased the net amount of surveillance in the society and 
increased the time served by felons inside prisons, reformers supported these 
programs as rehabilitative. ? ah: 

Despite this grim record, it is easy to understand why individuals working in 
the field of mental retardation are reluctant to abandon the concept of habilitation. 
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For one, it is clear that professionals in this field can do things that wardens and 
psychiatric superintendents cannot. Mental retardation professionals have specific 
programs that work, in demonstrable ways, to improve the functioning of mentally 
retarded individuals. Wardens and psychiatrists do not have them. Second, and 
equally important, the attachment of retardation professionals to the idea of re- 
habilitation reflects a major difference in the history of the mentally retarded and 
the history of the insane and the criminal in this country. The major increase in the 
incarceration of the retarded came at the beginning of this century, from 1905 to 
1920, and it came not because of any concern with rehabilitation, but because of a 
popular view of the mentally retarded as a primary menace to American civilization, 

In 1890, there were 4,000 institutionalized mentally retarded citizens. By 1916 
the number had mounted to 34,000. In 1890, there were 14 institutions for the 
mentally retarded in the United States. In 1910 there were 26; by 1923, there were 
40. The ideology that brought about this vast increase in incarceration is well re- 
presented by this 1915 statement: “When we view the number of the feeble-minded, 
their fecundity, their lack of control, the menace they are, the degradation they 
cause, the degeneracy they perpetuate, the suffering and misery and crime they 
spread,—these are the burdens we must bear.” 

The link between this attitude and the growth of incarceration was simple to 
forge. Writing in 1917, Walter Fernald argued: “The brighter classes of the feeble- 
minded, with their weak will power and deficient judgment, are easily influenced 
for evil and are prone to become vagrants, drunkards and thieves. .. . It is better and 
cheaper for the community to assume the permanent custody of such persons before 
they have carried out a long career of expensive crime.”4 Given this historical 
record, it is not surprising that those in the field of mental retardation have wished 
to emphasize the potential for habilitation. 

Perhaps sensitivity to the risk of mischief in using the concept of habilitation 
can minimize it. Halpern certainly has this sensitivity and the Wyatt decision re 
flects it. But others who follow this strategy less cautiously may promote more harm 
than good, a danger that everyone in the field of mental retardation must be made 
aware of, They must recognize the possibility that arguing for habilitation inside 
institutions might lead courts to require, and legislatures to fund, newer, bigger. 
ostensibly better institutions, places that will become in the next 30 years just as 
dismal as the facilities they were designed to replace. And it is worth remembering 
that once funded, institutions have a way of persisting. Since 1925, the idea of the 
mentally retarded person as a social menace has declined, almost disappeared. Yet 
the institutions built under the influence of that ethos persist to this very day. Walled- 
in space seems to take on a life of its own. 

In the fields of mental illness and crime, there are indications that the concept 
of rehabilitation could legitimate an overwide range of actions. A recent federal 
court decision on prisoners’ rights argued that “a prison regulation restricting 
freedom of expression would be justifiable if its purpose was to rehabilitate the 


tid. at 102. 
ary The Growth of Provision for the Feebleminded in the United States, 1 MENTAL HYGIENE 
42 (1917). 
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prisoner.” > Another opinion contended that as soon as prison officials attempt to 
rehabilitate prisoners, “the best justification for the hands off doctrine will appear,” ° 
Indeed, some of the nightmarish possibilities of rehabilitation legitimating exten- 
sion of sentences and wide-scale intervention are already apparent in Patuxent, 
the Maryland institution for defective delinquents.’ 

Halpern set forth some policy guidelines for ameliorative efforts, | would like 
to add to the list. Guidelines are important not only in determining strategies in- 
volving institutions, but also in devising alternative community-based programs, 

Wherever possible, make programs voluntary. Build procedural protections 
around admissions, Use these procedures particularly when they appear least 
necessary, when you are most persuaded that you are doing good. 

Use hard data when attempting to persuade a community of the efficacy of a 
program, Use performance as a measurement, Leave as little room as possible for 
inflated rhetoric. 

Be concerned with the problem of supervising community facilities, To place 
a mentally retarded individual in a foster home setting without supervisory mecha- 
nisms may lead to a series of abuses; and one day someone may suggest consolidat- 
ing all the boarding homes into one — in essence, rediscovering the asylum, Do not 
assume that a system of licensing will be effective or that state boards of charities 
will operate well. Innovations are very necessary here, 

Make periodic reevaluations to be certain that programs are fulfilling their 
promises. Be particularly concerned with performance when the program is turned 
over to its second director, to the man who inherits the founder's design, 

If there are hard choices, if one is forced to choose the lesser of two evils, 
choose the path out of institutions and into the community, 

The field of mental retardation stands at a moment of creation and fresh 
departures. It is a dramatic, important, and highly significant moment. It is a 
moment when activists must be acutely sensitive to the precedents they are setting. 
Perhaps the legacy that is passed on to the next generation will be a good deal better 
than the one we have received. 


Reaction Comment 


KENNETH D. GAVER 


HALPERN CONSIDERS the constitutional bases and the legal precedents relating 
to the right to habilitation for institutionalized mentally retarded citizens. He has 
illustrated the complexities of the right to habilitation and freedom from harm 


concepts, 


SCarothers v. Follette, 314 F. Supp. 1014, 1024 (S.D.N.Y. 1970). 
‘Landman v. Royster Supp. 621, 657 (E.D. Va. 1971). 
Tsen haan, Rageter, 339 P. Sapp, Cl OO in, | Ova Laenas Rav. Pall 1973, at 8. 
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My reaction is predicated on my position as a representative of the onerous 
bureaucracy that operates the massive institutions that are often referred to as the 
villains in discussions of the legal rights of the mentally retarded. It is my respon- 
sibility to increase the funds which have traditionally been made available to 
governmentally operated institutions for the mentally retarded. Furthermore, I 
have the questionable honor of being the titular head of the single largest bureau- 
cracy in the state of Ohio, a good portion of which mans the massive institutions 
that have recently been receiving so much attention in legal circles. My response 
is that of an administrator who, although personally embracing the concepts, 
values, and advances promulgated in Wyatt v. Stickney,! must at the same time 
live with and attempt to administer programs mandated within the framework of 
law and funded under statutes that control the manner, mode, and utilization of 
the funds and personnel dedicated to the operation of the institutions. 

In spite of an overt philosophy of advocating humaness, protection, kindness, 
concern, and a proper habilitation for the residents of these institutions, one finds 
it difficult not to straddle a fence between advocating all-out change in the institu- 
tions and attempting to create evolution within the existing system of care and 
services for the mentally retarded. It is difficult to attack the bureaucracy one 
heads and at the same time avoid mutiny and chaos within that bureaucracy. 

Professionals who have worked many years in this field are aware that massive 
ill-planned changes in the structure and function of institutions not only augur for 
discontent among the staff of the institutions, but also result in regression and 
worsening of the plight of the residents of these institutions. In addition, it is not 
an easy task to move an elected bureaucracy and a sometimes complacent citi- 
zenry toward making a larger commitment of public resources to overcome the 
conditions to which the order in Wyatt v. Stickney so aptly addressed itself. The 
assignment of high priority and extra resources toward the proper care, treatment, 
and rehabilitation of the mentally handicapped citizen is hindered by the fact that 
such issues frequently have little inherent political reward. 

It is not practical to deal comprehensively with all of the problems of imple- 
mentation raised by Wyatt and related cases, so I shall address myself to five issues 
which seem to be most germane and important. They are the need for: 


1. the revision of statutory law to conform to the principles of recent decisions 
relating to institutional admissions and commitment, and the rights of the 
mentally retarded; 


2. the elaboration and implementation of the concept of “habilitation”; 


3. change and evolution in the institutions presently dedicated to care of the 
mentally retarded; 


4. the development of community-based alternatives to institutionalization; 


5. the mobilization of public interest, energy, and commitment toward recog- 
nizing the rights of mentally retarded citizens. 


1344 F, Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 325 F. Supp. 781 (M.D. 
Ala. 1971), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1974). 


The Right to Habilitation 413 


REVISION OF STATUTES 


The revision of an entire body of law which has been the basis for court and institu- 
tional practice over a long period of time is in itself an enormous task. In Ohio, a 
spin-off from Wyatt has been concern about the need for revision of Ohio’s admis- 
sion and commitment statutes consistent with the principles expressed in that 
landmark decision and other recent cases. Accordingly, in the fall of 1972 I con- 
vened a task force to recommend legislation to accomplish an appropriate revision 
of the statutes. In the charge to this task force, reference was made to the need to 
evolve statutory revisions which would meet the objectives of providing: 


1. workable definitions of mental retardation for purposes of commitment; 
2. means by which informed consent could be ensured; 
3. due process procedures; 
4. provision for the protection of individual civil rights; 
5. assurances of adequate habilitation; 
. assurances of periodic review of the resident's status; 


6. 
7. protection from exploitation; 
8. the use of the least restrictive alternative. 


The tactical problem of putting together such a task force was complicated 
by the broad range of representation required to take into account the diverse 
Opinions and attitudes regarding clinical and habilitation practices. There was 
also great diversity in task force members’ knowledge of constitutional and statu- 
tory law. A practical political consideration was to place on this task force persons 
who might have sufficient status to be influential in securing a favorable considera- 
tion of its recommendations by the legislative assembly. Thus, a broadly represen- 


tative group was essential. 
As a matter of fact, comparable revisions were called for in the fields of both 


mental illness and mental retardation. Therefore, a general task force comprised 
of some 50 persons was established with sub-task forces for mental health and 
mental retardation. The task force in mental retardation was composed of 14 
persons, including legislators, probate judges, and professionals in mental retar- 
dation. Other areas represented included administrators from community mental 
retardation programs, representatives from the citizens’ advocacy association, 
attorneys especially interested and skilled in the area, and administrators of institu- 
tions. A number of lawyers and law professors were appointed as consultants to the 
task force. Furthermore, representatives from the American Civil Liberties Union, 
legal aid services, and patients’ rights organizations also were consultants. Persons 
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instrumental in framing the original commitment laws now subject to revision were 
available to assist in the task. 

The work product of the task force was two proposed new chapters of the 
Ohio Revised Code, which have been submitted to, and are under consideration 
by, Ohio’s General Assembly? Included in one of the chapters is a bill of rights for 
institutionalized mentally retarded citizens. 

There are further practical problems of shepherding the bills through the 
general assembly, providing the legal research as backup for the bills, and estab- 
lishing timetables of implementation. Moreover, there are enormous problems 
in estimating the impact of such changes, not only upon the institutions, but also 
upon probate courts throughout the state and upon the community as well. The 
implications to the community are substantial; the requirement for the least re- 
strictive environment will necessitate the community's providing resources it may 
not currently have at hand. Furthermore, the ability of the community to rid itself 
of people who may be viewed as nuisances will be considerably hampered. 

Without Wyatt, the advanced concepts incorporated in the bill would have 
been virtually unattainable. The level of public and professional awareness and 
conscience has been sufficiently raised by Wyatt to permit contemplation of the 
revisions noted previously. 


ELABORATION OF THE CONCEPT OF HABILITATION 


Extensive standards for the operation of Partlow School were ordered by the 
court in Wyatt. However, even these standards leave something to be desired in 
the determination of what constitutes an appropriate habilitation plan. I offer, 
therefore, the following concept of “habilitation.” Active habilitation requires a 
written individualized plan: 


1. based on a comprehensive assessment of the individual's social, psychological, 
health, and vocational capacities and liabilities; 


2. based on the goals of improving the individual's adaptive capability and the 
ability to live independently; 


3. based upon objectives related to these goals; 

4. comprised of defined services, activities, or programs related to the objectives; 
5. specific as to the responsibilities for the conduct of such services or activities; 
6. specific as to a means to measure the progress or outcome; 

7. clear as to periodic review and revision of the plan. 


Ohio S.B. 336, H.B. 984, 110th Gen. Ass. Reg. Sess. (1973). 
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THE EVOLUTION OF THE INSTITUTION 


Most public institutions today cannot meet the requirements for an individualized 
plan for habilitation. Personnel simply do not have the information or skills which 
are presupposed in the definition proposed here. Furthermore, their established 
habits of thinking and their attitudes toward mentally retarded residents have 
tended to foster the dependence of the residents upon the institutional environment 
and have operated against the promotion of the individual adaptive capability and 
the development of skills conducive to community living. Most institutions, even if 
the staff would develop a written treatment and habilitation plan for each resident, 
still would lack the resources to carry out these plans. 

Similarly, there is at present a shortage of resources to carry out habilitation 
plans effectively in the community. Professional information is available, technol- 
ogy is at hand, but the resources in sufficient amount are seldom organized into a 
truly effective program. 

To accommodate modern concepts, an evolution of both community and 
institutional programs is required. There is a need for massive new changes in the 
areas of basic knowledge, education and training of personnel, numbers of person- 
nel, revisions of physical plants, sufficient and appropriate supplies and equipment, 
patterns of administration, and patterns of communication within the community. 
Certainly, unless there is sufficient infusion of talent and resources, neither the 
community nor the institution will have the ability to respond promptly to such 
requirements. 


THE DEVELOPMENT OF COMMUNITY-BASED 
ALTERNATIVES TO INSTITUTIONAL CARE 


One of the primary considerations in Wyatt is the provision of the least restrictive 
environment that ensures an adequate opportunity for habilitation. In some in- 
stances, habilitative services of a quality available in institutions may not be avail- 
able in the community, so that the pattern of institutional care may remain in spite 
of the desirable advantages of a less restrictive environment. However, in this in- 
stance, institutional placement must be of a specific and limited duration and estab- 
lished for the purposes of providing the individual spécific rehabilitative services. 

Services can be provided in many settings less restrictive than the large 
residential facility. Some of these include halfway houses, small-group homes, 
sheltered work training centers, sheltered workshops, day care centers, and activ- 
ity centers. 
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The biggest problem, however, in community programs is the problem of 
access, including: 


1. access to services such as recreation, health care, and dental care; 

2. access to education in the public school, the vocational school, and the field 
of adult education; 

3. access to transportation; 

4. access to acceptable living quarters. 


Perhaps the single largest constraint on the development of community-based 
alternatives to institutional care is restrictive zoning ordinances. This is the most 
troublesome issue in community residential care and is being attacked in the courts, 
Until there is a litigated resolution of this problem, even if money, personnel, and 
facilities are available, restrictive zoning ordinances and a rejecting public atti- 
tude frequently will hamper the implementation of these alternatives. Group homes 
often can be established only in the least desirable locations in the community 

Furthermore, the issues of quality control of services in community care 
programs will constantly arise. It is essential to prevent the community group home 
from becoming a degrading, dehumanizing, small institution in its own right. 


THE MOBILIZATION OF PUBLIC INTEREST AND 
COMMITMENT 


The vast bulk of current funding decisions must now be made in the public, politi- 
cal arena. Thus, humane, decent, and constitutionally acceptable care of the 
mentally retarded individual needs to be made more politically appealing. Citizens 
preoccupied with other matters must become informed, responsive, and concerned. 
An active and informed constituency for the mentally retarded must be created. 
These imperatives may not fall within the concerns of constitutional protections 
for the mentally retarded, nor within the proper purview of the courts, but for the 
court decisions to be implemented effectively, they, too, must be met. 

The mental retardation field is confronting new thought, new legal precedent, 
and new concern. Civil rights Progress in similar fields has bettered the lives of 
many human beings in the past. The present directions of the law offer similar 
possibilities for bettering the lives of the mentally retarded and other handicapped 
persons in the years ahead. The law has become a prime mover in the search for 
dignity, humanity, self-respect, respect of others, and for the development of 
feelings of dignity and self-worth for the mentally retarded. The search for legal 
rights may, indeed, give great impetus to the search for human rights. 


*See Chandler & Ross, Chapter 11 of this volume. 


CHAPTER 14 


Beyond the Right to 
Habilitation 


Editorial Introduction 


This chapter is an extension of the preceding chapter on the 
right to habilitation in that it explores an alternative theoretical approach 
that may assist mentally retarded citizens in their pursuit of a more ful- 
filling life. Burt's analysis is closely aligned to the reaction comment by 
Rothman in Chapter 13. Burt notes that the right to habilitation rationale 
for the Wyatt case risks an emphasis on improving institutional care, 
whereas the proper emphasis should be on deinstitutionalization and in- 
tegration of mentally retarded citizens into the community, The PARC 
and Diana cases, both in the education arena, are utilized to develop an 
alternative analysis, Burt argues that Wyatt is consistent with PARC 
and Diana in that it attempts to redress an inequality between the services 
provided to most people in the community and those provided to the 
mentally retarded. He stresses the need for future court decisions to 
provide a meansof preventing institutionalization or of returning mentally 
retarded citizens to the community where adequate programing is avail- 
able, rather than maintaining better warehouses. He asks whether segrega- 
tion of mentally retarded individuals in separate programs is not inherently 
unequal, as the courts have found to be true in the area of racially separate 
public services. He presents an analysis of the constitutional concept of 
“suspect classifications” and demonstrates the applicability of this con- 
cept to the classification of mental retardation as it is used to segregate 
the mentally retarded citizen in special institutions or classes. 

The other critical point in Burt's analysis is the destigmatization 
process, a process which must occur before the mentally retarded citizen 
can ultimately function as an integral part of society. The only way to 
ensure that this class of citizens is treated like other citizens is to take 

417 
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away the stigma, and to this end, the mentally retarded individual must 
remain in the community and in the regular classroom. There will be 
difficulties and there may be penalties, but it must be recognized that 
what is occurring is a major attempt to destigmatize a group which has 
been stigmatized for centuries. 

Clements challenges Burt’s assumptions about the goals of litigation. 
Clements refers to a trend during the last decade of decreasing the propor- 
tion of mildly retarded individuals in institutions and of increasing the 
care and treatment of severely and profoundly retarded, multiply handi- 
capped individuals. Although arguing for a gradual transition of 
institutions in the direction of integration into community service systems, 
he questions the feasibility of an approach that would require the use of 
integrated educational programing for the mentally retarded and non- 
retarded. The reader will want to compare Clements’ position with that 
taken by Rosen in his reaction comment in Chapter 18. Clements holds 
out some hope for a future community in which segregation of mentally 
retarded citizens is the rare exception rather than the usual case. 

The reaction by Dybwad brings into focus the extent to which 
“mental retardation” means what people want it to mean. He supports 
Burt’s proposition that there is something highly suspect about the 
classification. He also emphasizes the need for applied and programmatic 
research to redress the current imbalance of research funding in the 
direction of basic research. 


PRINCIPAL PAPER 


ROBERT A. BURT 


IN RECENT YEARS litigation against state agencies to improve services for 
mentally retarded citizens and those alleged to be retarded has had dramatic 
success. Three cases stand as landmarks. In Wyatt v. Stickney,! an Alabama 
federal court imposed detailed service standards at the state institution for mentally 
retarded individuals to vindicate the residents’ constitutional right to habilitation. 
Through Pennsylvania Association for Retarded Children v. Commonwealth of 
Pennsylvania,? the state policy of excluding “uneducable” children from the public 
school system was reversed and the state was required to institute extensive 


1344 F. Supp. 387, 344 F. Supp. 73 (M.D. Ala. 1972), 344 F. Supp. 1341, 325 F. Supp. 781 (M.D. 
Ala. 1971), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1974), See also Halpern, 
pp. 385-407, Chapter 13 of this volume. 

343 F. Supp. 279 (E.D. Pa. 1972) [hereinafter cited as PARC]. See also Herr, pp. 262-67, Chapter 9 of 
this volume. 
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remedial education programs for retarded children. Diana v. State Board of 
Education? invalidated the classification and standards procedures that a local 
California school district had employed to transfer Mexican-American children 
from regular classrooms into special classes for “slow learners.” These three cases 
have spawned similar litigation in many other states. They have given promise of a 
new forum for forcing official and public attention on the multiple handicaps with 
which the state burdens the disabled. The cases also provide a new weapon for 
prying additional services from the public treasury for citizens with organic, 
psychological, and social disabilities. 

The promise could, however, be short-lived. There is no assurance that federal 
district and appellate courts will continue to follow the Wyatt-PARC-Diana line 
in similar litigation.4 And the Supreme Court's recent decision refusing to invalidate 
certain school financing laws® might appear to remove a portion of the doctrinal 
underpinnings of one or more of these cases. Thus, it cannot be assumed that a 
new era of judicial solicitude for mentally retarded individuals has arrived. It is, 
instead, necessary to reexamine critically both the persuasiveness of legal theories on 
which Wyatt-PARC-Diana were based and the usefulness for mentally retarded 
citizens of the remedies that were obtained in these cases. 

This paper proposes several theses: 

First, that the legal theory in Wyatt (institutionalized mentally retarded citizens 
have a constitutional “right to habilitation”) may not be fully accepted and that 
the remedy most clearly following from this theory (conditions in residential insti- 
tutions for the mentally retarded should be “improved”) will not prove useful in 
working important improvements in the situation of retarded individuals; 

Second, that PARC’s legal theory (excluding mentally retarded children from 
public education is an unconstitutionally invidious discrimination) is persuasive 
and that a more helpful judicial remedy can be drawn from this theory (retarded 
children should not be segregated from the community or from regular public 
schools except in the rarest of cases); 

Third, that future litigation must develop an extensive factual demonstration 
that the “retarded” label is stigmatizing, incapacitating, and unjust and that state 
agencies have a long history of imposing terrible burdens on the mentally retarded, 


A REEVALUATION OF THE RIGHT TO HABILITATION 


It may be that no matter what refinements are offered for Wyatt-PARC-Diana, 
courts will nonetheless refuse to invoke constitutional safeguards for the mentally 


5Civil No. C-70-37 (N.D. Cal., Feb. 5, 1970) (unreported; Feb. 5 decree superseded by Consent Decree 
of June 18, 1973), See also Larry P. v. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972), aff'd, 502 F.2d 963 
(9th Cir. 1974). f 

‘See, e.g., Burnham v. Georgia, 349 F. Supp. 1335 (E.D. Ga. 1972), rev'd, 503 F.2d 1319 (5th Cir. 1974), 
New York Ass'n for Retarded Children v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973). T 

San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, rehearing denied, 411 U.S. 9 
(1973), 
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retarded. Hopefully, this result will not come, but there are some grounds for 
predicting it and some legal basis on which to rationalize it. 

Some courts undoubtedly will cite Justice Powell's dicta in Rodriguez, the 
recent school financing case, that “difficult questions of educational policy . . . 
[are an] area in which this Court’s lack of specialized knowledge and experience 
counsels against premature interference with the informed judgments made at the 
state and local levels.”6 This attitude is, however, more predictable than justifiable 
as a criticism of these cases. The state conduct complained of in Wyatt, PARC, 
and Diana was so grossly improper that no expert could disagree about the educa- 
tional justification for requiring remedy. In Wyatt, no one alleged the educational 
merits of the medieval grotesqueries evidenced in the conditions at the Partlow 
State School and Hospital. In PARC, no one argued that totally excluding retard- 
ed children from school benefited them educationally. In Diana, no one argued 
the educational propriety of placing Spanish-speaking students in classes for the 
mentally retarded because they scored low on English language intelligence tests. 
One may contest the legal theories on which the courts based relief, but these 
cases were not wrongly decided on the ground that a federal judge lacked com- 
petence to evaluate competing educational claims in the controversy. 

In these three cases, no one defended the challenged practices. In all three 
cases, the defendant state agencies admitted the inadequacies of their programs, 
and in all cases the remedy imposed was largely based on negotiated agreements 
between the plaintiffs and the challenged state agencies. In subsequent cases 
following these precedents, courts will likely be required to resolve disputes about 
remedies. At that point, judges can take evidence on general standards prevailing 
in the profession, and the standards agreed upon in Wyatt, PARC, and Diana will 
themselves be persuasive guides. 

The way in which remedies were devised in this trilogy of cases suggests a 
different more troubling criticism. In PARC, for example, it appears that the 
federal court did not resolve a dispute between contesting parties, but instead 
ratified an agreement between advocates for children’s services and professional 
service agencies to raid state treasuries for greater funds on behalf of their shared 
clientele. This poses a question of equal justice. The PARC court did not address 
itself to whether it is unfair to withhold public funds from a group of students who 
are difficult and expensive to educate. This question was answered by a District 
of Columbia federal judge who followed PARC to invalidate an educational ex- 
clusion law.” The D.C. school board concurred in the educational merit of the 
ruling requiring educational Opportunities for mentally retarded children, but 
complained they had no funds to provide special educational programs. The court 
rejected this argument: If you have no special education funds, the court replied, 
then expenditures must be reduced on other educational programs so that all 
children at least share equally in inadequate schooling.’ Similarly, the court in 


81d. at 42, 

7Mills v. Board of Educ., 348 F. Supp. 866 (D.D.C. 1972). 

81d. at 876: “The inadequacies of the District of Columbia Public School System whether occasioned 
by insufficient funding or administrative inefficiency, certainly cannot be permitted to bear more 
heavily on the ‘exceptional’ or handicapped child than on the normal child.” 
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Wyatt threatened to curtail state expenditures for such well-heeled programs as 
highways unless the state provided more funds from some source to meet the agreed 
professional standards for the residents of Partlow? 

The balance struck between majority and minority interests in these cases 
may be contested. But courts are not strangers to the task of evaluating competing 
definitions of equal justice. These three cases rest on norms of judicial equality. 
In all three cases, state agencies were giving different treatment to a class of citizens 
identified as “mentally retarded.” The courts simply inquired whether the dif- 
ferences between mentally retarded citizens and other citizens are sufficient to 
justify the difference in state treatment. On the basis of this analysis, the Diana 
decision is clearly correct. Children in a local school district were being placed 
in “special” classes that segregated them from peers and subjected them to stigma, 
an impoverished curriculum, and diminished future educational and career op- 
portunities. It is hardly innovative for a court to require that a state decision with 
such far-reaching individual consequences be made by standards and procedures 
that clearly ensure a reliable decision. The Diana decision requires no more than 
this. The school district justified special placement on the ground that “slow 
learners” require a slow track. Under Diana the school district must now show 
that their placement tests are in fact sufficiently accurate measures of educational 
capacity, rather than instruments of social or cultural bias, and that their placement 
procedures give full opportunity for adversary testing of placement decisions. 

PARC also expresses a principle of equality. Pennsylvania, like most states, 
offered publicly funded education to some children and refused it to others. The 
ostensible ground for the refusal was that the excluded children were “uneducable.” 
But the state in PARC properly conceded that this premise has no factual basis 
for any of the children excluded from public education by these state laws.!° The 
most that can be said is that education is more difficult and more expensive for 
so-called “ineducable” children, and the possible educational attainments are more 
modest than for others. On this ground some may believe it rational to exclude 
these children from public education. For instance, if public commitment to 
educational funding is limited, and if public agencies choose to pursue the “excel- 
lence of the few,” rather than developing individual capacities for the sake of the 
individual, then educational exclusion of the “mentally retarded” might be a 
justifiable policy.11 

Before the Supreme Court’s decision in Rodriguez, there were two techniques 
available to counter this reasoning. One was to argue that state policies regarding 
education were more rigorously and skeptically scrutinized by the courts than, 
for example, welfare policies. This, in essence, was the thesis of the courts that 
Propounded a “fundamental right to education” in the Constitution. Rodriguez 


®See 344 F. Supp. at 377. 
10343 F. Supp. > 296: “Without exception, expert opinion indicates that: [A]ll mentally retarded 


Persons are capable of benefiting from a program of education and training; that the greatest number 
of retarded persons, given such education and training, are capable of achieving self-sufficiency 
and the remaining few . . . are capable of achieving some degree of self-care. 

"Using similar reasoning, the Supreme Court has approved a state decision to reduce federal welfare 
funds from families with dependent children in order to provide greater benefits to the aged and 
the physically disabled. Jefferson v. Hackney, 406 U.S. 535 (1972). 
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rejects this proposition,12 but this rejection does not mean that the rationale of the 
PARC decision is no longer valid. The Rodriguez opinion itself suggests one ground 
for justifying PARC. The Court stated that the argument for constitutional invalid- 
ity “might have [merit] if a State’s financing system occasioned an absolute denial 
of educational opportunities to any of its children. . . .”13 An ethical imperative 
is implicit in this suggestion, though its precise rationale is not clear. Perhaps the 
state is required to give some basic minimum education to all its citizens; perhaps 
the state is required to avoid imposing gross disadvantages by totally excluding 
some children from school in order to give some marginally greater services to 
remaining children. Whatever the rationale, it would be sufficient to justify PARC. 

This interpretation of Rodriguez does not Tequire a state to give precisely 
equal services or funds to every school district or school-age child; it does require 
that if public education is offered, some minimum opportunity for education be 
made available to everyone. Certainly, the practical importance of education and 
this country’s traditional commitment to universal public education are sufficient 
to support a “fundamental right to public education” which invalidates state policy 
that totally excludes some as unworthy—even though capable—of benefiting from 
education. 

Wyatt can also be justified by this norm of equality. Most of, if not all, the 
children residing at Partlow State School and Hospital came there by default, 
because of the absence of community-based educational and treatment facilities. 
But Partlow was emphatically not an alternative educational facility for these 
children. The record in Wyatt clearly established that Partlow sought only to give 
custodial care and did a dismal job of it.14 The Alabama residents of Partlow thus 
stood exactly in the position of the Pennsylvania children excluded from the local 
schools before the PARC decision. In both instances the states gave community- 
based education to “normal” children and rendered no service remotely comparable 
to “retarded” children. The Wyatt order, requiring an educational program at 
Partlow and upgrading custodial facilities to a minimally humane environment, 
in effect demands for institutionalized children at least a minimum version of state 
educational programs for “normal” community-based children. 

The Wyatt opinion does not explicitly rest on an equality norm and it has not 
been generally so considered. Wyatt instead speaks of a “constitutional right to 
habilitation” for mentally retarded citizens confined in state residential institu- 
tions.!5 This doctrine is, however, awkward in this setting. A constitutional right 
to treatment was first recognized for adults who were involuntarily committed to 
state mental institutions.16 Since the state had sought confinement for mental 
illness, it clearly followed that the state was obligated to give treatment for this 
illness or establish some different justification for the confinement. By fortuity, 


12411 U.S. at 35. 

131d. at 37. 

14344 F. Supp. at 393-94: “[P]rimitive conditions . . . atmosphere of futility and despair which envelops 
both staff and residents . . . legislative neglect has been catastrophic; atrocities occur daily. .-- 
The gravity and immediacy of the situation cannot be overemphasized.” 

15 See 325 F. Supp. at 784. 

16 See O'Connor v. Donaldson, 95 S. Ct. 2486 (1975); Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966). 
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most Partlow residents had been involuntarily committed under Alabama law,!7 
and their status as involuntary residents supported recognition of the constitutional 
right to habilitation. But, for mentally retarded individuals, involuntary commit- 
ment status is usually a formality; most institutional residents have not been 
formally committed, but rather “voluntarily” placed by their parents.18 Nonethe- 
less, the right to habilitation for mentally retarded citizens has to date been con- 
fined to those actively detained by the state.19 An attempt to broaden the right is 
struggling to gain firm footing, but it is not clear that even progressive courts will 
quickly extend the right and concomitant judicial intervention to all institutionalized 
populations. However, limiting the Wyatt-proclaimed right to habilitation to persons 
“involuntarily confined” makes a practical mockery of the right. 

Furthermore, proposing a right to habilitation for institutionalized residents 
raises another doctrinal difficulty. If the state owes even minimal habilitation 
obligations (i.e,, medical care, food, clothing) to institutionalized citizens, why does 
it not owe the same obligations to all citizens?2° Distinctions may be drawn to 
avoid this and other difficulties, but a more satisfactory alternative rationale for 
Wyatt is readily available. Subtle distinctions need not be drawn if the Wyatt right 
is conceptualized as a right to equal state services for all citizens. As in PARC, 
the court is not requiring the state to provide educational facilities for children 
in general. But if the state chooses to provide services for some, it must provide 
some such services to all. Under this rationale, the voluntary or involuntary com- 
mitment status of institutionalized children is irrelevant. The state was obligated 
to provide “habilitation”—that is, opportunities for cognitive and social growth— 
for mentally retarded children wherever they resided, because the state provided 
these opportunities—denoted “education”—for other children who cannot be 
treated so much differently from the mentally retarded. 

Analyzing the right to habilitation as an equality norm has a further, even 
more important, consequence. This analysis highlights the central public policy 
issue at stake in providing special state services for institutionalized mentally 
retarded individuals. That issue is the degree to which or the circumstances in 
which separate state services for the mentally retarded are inherently unequal. 
The single greatest shortcoming of the Wyatt decision is its failure to address this 
issue. Elaborate standards for staffing ratios, recordkeeping, living conditions, 
disciplinary policies, and other aspects of institutional life are imposed in Wyatt.2! 
But the basic question is never confronted: Can any large-scale, geographically 
remote, full-time residential institution beneficially affect the lives of its residents.? 

Wyatt makes two explicit references to this question. Its standards recognize 
that every resident is entitled to “the least restrictive conditions necessary to 


17344 F. Supp. at 390 n.5. 
18See Kay, Pani ce Knakal & Diamond, Legal Planning for the Mentally Retarded: The 


California Experience, 60 Caur. L. REV. 438, 516 (1972). | 

19Judge Johnson, in the Wyatt opinion itself, spoke only of the right to treatment for persons 
“involuntarily committed.” 344 F. Supp. at 390. f H 

20 See Lindsey v. Normet, 405 U.S. 56, 74 (1972) (housing); Dandridge v. Williams, 397 U.S. 471 (1970) 
(welfare). 

21 See 344 F, Supp. at 395 (Appendix A to the court’s opinion). 
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achieve the purposes of habilitation”22 and that “no borderline or mildly retarded 
person shall be a resident of the institution.”23 These are easily evaded generalities. 
“Least restrictive setting . . . necessary” is on its face an imprecise standard, Re- 
fusing admission for “borderline” individuals might appear more enforceable, but 
in practice a state can let too many retarded persons slip below the requisite 
“borderline” by simply withholding community services that would otherwise 
sustain and develop their capacities. 

The Wyatt decision suggests, though only implicitly, a further pressure against 
institutional residence. The imposed standards requiring specified staffing, the 
payment of minimum wages to residents for performing institutional maintenance 
tasks, and other specified institutional amenities24 may prove so expensive that 
the state will be led to close the institution or reduce its population dramatically. 
This prospect, however, seems remote. The Wyatt standards are not carved in 
stone; state budgetary constraints are a recurring reality that may erode the more 
stringent and expensive standards over time. And, in any event, if the institution 
becomes increasingly selective in its admission and nonselective in its release 
policies, or is closed, the result only forces the mentally retarded population into 
inadequate or nonexistent community programs. This has in fact been the result 
in other states where the slogan of “normalized community care” for mentally 
retarded or mentally ill individuals has been used to justify restricting access to 
large-scale institutions while providing no alternative community resources. 
There is little guarantee that state or local agencies will design new programs to 
meet this need. 

Approaching the Partlow problem by means of a constitutional right to habil- 
itation was misleading. The approach permitted the court and parties to address 
institutional habilitation resources in isolation without forcing them to justify the 
very existence of the institutional habilitation modality. Neither the court nor the 
parties were ignorant of the inherent shortcomings of residential institutional care. 
Rather, they either failed to perceive or were unwilling to use a legal principle that 
would have brought this problem into the high visibility and relevance it properly 
deserved. 

On this basis, the practical consequences of Wyatt and the recently decided 
Willowbrook case? seem disconcertingly similar. At first glance, the two cases 
appear poles apart. Wyatt resoundingly proclaims a constitutional right to habilita- 
tion and imposes wide-ranging standards to upgrade services and rehabilitative 
efforts at the Partlow State School and Hospital. The Willowbrook court initially 
held that there was no constitutional right to habilitation for the institutionalized 


22344 F. Supp. at 396. 

231d. 

241d. at 402-03, 406. 

°5 See COMMITTEE ON MENTAL HEALTH SERVICES INSIDE AND OUTSIDE THE FAMILY COURT IN THE CITY 
OF NEW York, JUVENILE JUSTICE CONFOUNDED: PRETENSIONS AND REALITIES OF TREATMENT SERVICES 
87, 96 (1972). 

*6New York State Ass'n for Retarded Children v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973) 
[hereinafter cited as Willowbrook]. 
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retarded,”’ although this court did find a constitutional right to be “protected from 
[state-imposed] harm.” On this ground it promulgated standards of minimum 
decency (including additional staffing requirements) for Willowbrook State School.28 

The more modest Willowbrook constitutional right and more modest remedy 
were drawn from recent cases forcing improvement in prison conditions to avoid 
unconstitutionally “cruel and unusual punishment.”29 With or without minimum 
standards of decency, a prison remains a prison and is basically a coercive, unnatural, 
and antitherapeutic place to live. Unlike Wyatt, the Willowbrook case does not 
aspire beyond this unpretentious characterization of the New York institution for 
the mentally retarded. But for all Wyatt’s greater ambitions, its imposed standards 
suggest the Alabama institution will remain a large-scale geographically and socially 
isolated residence for a scorned population. For this reason, it seems at least doubtful 
that Wyatt will provide any greater benefits to the institutionalized mentally retarded 
in Alabama than Willowbrook will give to its charges in New York. And Willowbrook 
at least calls a jail a jail. 


AN ALTERNATIVE: MENTAL RETARDATION 
AS A SEMISUSPECT CLASSIFICATION 


At first glance, the PARC legal theory appears to have the same limitations as Wyatt 
and Willowbrook. PARC rested on the premise that excluding mentally retarded 
children from public schools worked a wrongful inequality on them. If PARC, as 
qualified by the Supreme Court’s dicta in Rodriguez, is based only on the notion 
that total deprivation of education is wrong, then it would appear that any minimum 
provision of educational opportunity would satisfy the constitutional requirement. 
Therefore, the marginal improvements in institutional education programs promised 
by Wyatt, or perhaps even by Willowbrook, might satisfy the dictates of equal treat- 
ment adequately. If PARC meant no more than this, there would be little to recom- 
mend it as an alternative constitutional theory for the right to habilitation. 

But the PARC theory, properly developed, can mean much more than this. 
The PARC theory can and should mean that any state program that segregates 


27357 F. Supp. at 758. In the entry of a final consent judgment, however, the Willowbrook court noted: 


Somewhat different legal rubrics have been employed in these cases — “protection from harm” in 
this case and “right to treatment” and “need for care” in others. It appears that there is no bright line 
Separating these standards. In the present posture of this case, there is no need for the court to Te- 
examine the constitutional standard properly applicable to Willowbrook’s residents. The relief 
which the parties agreed to will advance the very rights enunciated in the case law since this court’s 
1973 ruling. Entry of final consent judgment, Willowbrook, Civil Nos. 720356, 72C357 (E.D.N.Y. 
entered, May 5, 1975). 
Under similar circumstances a neighboring court has recently recognized the constitutional right 
to treatment, Martarella y. Kelly, 349 F. Supp. 575 (S.D.N.Y. 1972), supplemented, 359 F. Supp. 
478 (S.D.N.Y. 1973). $ K 
The coa Mel hiring of additional ward attendants (specifying a staff/resident ratio of 1:9), 
85 new nurses, 30 physical therapists (with starting salaries of $12,000, 10 percent above the “level 
at which present unsuccessful recruiting efforts are proceeding”), 15 additional physicians, and added 
Tecreation staff. The court further prohibited use of seclusion for discipline and required “repair 
of all inoperable toilets.” 357 F. Supp. at 768-69. 
31d. at 764-65. 
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mentally retarded citizens as such from others is highly suspect and that courts will 
require states to treat mentally retarded persons indistinguishably from others, 
except in ways that are both very limited and very clearly beneficial to the individual. 
By this test, segregation of the mentally retarded in a remote large-scale institution 
could never pass constitutional muster, except perhaps for the very small number 
of profoundly retarded people who, after the state has provided years of painstaking, 
repeated, community-based training, are unable even to feed, clean, or clothe 
themselves. 

The PARC theory is not based on the premise that the state has wrongfully 
given more funds and attention to the education of some children than others. PARC 
does not and, in light of the Supreme Court's decision in Rodriguez, cannot hold 
that the state must make available the same facilities or the same funds to all children 
in public education. But Rodriguez does not permit states to impose any differences 
that they might choose on children in public education. States may not differentiate 
between blacks and whites, as such, in public education.3° Forms of discrimination 
by a state against aliens?! and illegitimate children have been found to be un- 
constitutional.32 

There are important analogues between these disfavored categories — blacks, 
aliens, illegitimates — and mentally retarded persons. The similarities are not so 
much in clearly applicable legal doctrine, though the doctrinal pathways can be 
traced adequately. The compelling similarities are found in historical social reality. 
A group of persons labeled “mentally retarded” in this society has been subjected to 
discriminations as brutal and dehumanizing as were imposed on the slave population. 
Contemporary students of slavery who strain to imagine conditions of life in slave- 
trading ships for human beings torn from (or delivered by) their families should visit 
institutions like Partlow State School and Hospital for the Retarded or Willowbrook 
State School.33 No item in the catalogue of horrors from the slave trade is without 
its counterpart in these institutions. American society's willingness to confine re- 
tarded human beings in these terrible warehouses and even banish these warehouses 
from sight by their remote, often rural, locations is eloquent testimony that a class 
of persons has, like slaves, been made nonpersons.*4 If further confirmation is needed 
to demonstrate the brutal dehumanization this society has practiced on mentally 
retarded persons as a class, it as enough to consider the compulsory sterilization 
laws enacted during the first decades of this century®> with the unjustified promise 
to cleanse the United States of “generations of imbeciles,”36 
30Brown v. Board of Educ., 347 U.S. 483 (1954). 
81Graham v, Richardson, 403 U.S. 365 (1971). 
32Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164 (1972). 
33For Partlow, see note 14 supra; for Willowbrook, the court found that “conditions are hazardous 

to the health, safety, and sanity of the residents.” 357 F. Supp. at 756. There was expert ae 
that “the situation was perhaps worse at Willowbrook” than Partlow. Slip opinion at 16 (not include 
in the opinion reported in Federal Supplement). ENa 
34Cf. Mr. Justice Brennan’s conclusion that the eighth amendment requires that the state not ae 
members of the human race as nonhumans, as objects to be toyed with and discarded,” and D) 
invalidation of the death penalty on this basis, Furman v. Georgia, 408 U.S. 238, 272-73, 290 (197 
(Brennan, J., concurring). i 
Further evidence of prejudicial discrimination against the mentally retarded is collected i 
THE MENTALLY DISABLED AND THE LAW (rev. ed. S. Brakel & R. Rock eds. 1971). 


35 See Ferster, Eliminating the Unfit — Is Sterilization the Answer? 27 Onto Sr. L.J. 591 (1966). 
38Buck v. Bell, 274 U.S. 200, 207 (1927). 
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This social reality is the basic foundation that must and can be set out in future 
litigation to enlist judicial action. From this foundation, courts can be led to under- 
stand the social analogues between retarded persons, as a group, and other groups 
for whom the courts have done increasing battle in recent years. Regarding illegi- 
timate children, for example, the Supreme Court has recently said that: 


[t]he status of illegitimacy has expressed through the ages society's condemnation 
ofirresponsible liaisons beyond the bonds of marriage. But visiting this condemnation 
on the head of an infant is illogical and unjust. Moreover, imposing disabilities on 
the illegitimate child is contrary to the basic concept of our system that legal burdens 
should bear some relationship to individual responsibility or wrongdoing. Obviously, 
no child is responsible for his birth and penalizing the illegitimate child is . . . unjust. 
. . . Courts are powerless to prevent the social opprobrium suffered by these hapless 
children, but the Equal Protection Clause does enable us to strike down discrimi- 
natory laws relating to status of birth where . . . the classification is justified by no 
legitimate state interest, compelling or otherwise. 37 


Of aliens, the Court has said that “as a class [they] are a ‘discrete and insular’ 
minority... for whom... heightened judicial solicitude is appropriate” because they 
are a socially and politically vulnerable group, readily identifiable as such and readily 
made targets of unjust discriminations by popular majorities.°8 

Mentally retarded individuals have these same characteristics. As a rule they 
are the victims of birth or developmental defects for which they can bear no just 
blame, and, asa class, they are subjected to galling and brutal social discriminations. 
The PARC court itself noted the “stigma which our society unfortunately attaches 
to the label of mental retardation,” citing compulsory sterilization laws for the 
mentally retarded, the history even of legislative “recommendation . . . [of] eutha- 
nasia,” and “empirical studies show|ing] that stigmatization is a major concern 
among parents of retarded children. Some parents liken it to a ‘sentence of death, ”39 

Thus, there is ample evidence to show that retarded persons are an unjustly 
stigmatized, politically vulnerable group and that state policies — including com- 
pulsory sterilization, marriage prohibitions, exclusion from public education, and 
segregation in terrible human warehouses — have fanned popular social opprobrium. 
There is, furthermore, ample evidence that all mentally retarded persons can benefit 
from individualized educational programs. But existing large-scale geographically 
remote institutions cannot by their nature provide adequate programs to remedy 
the intellectual and emotional shortcomings and the galling social stigma that led 
the retarded residents to these institutions.*° If this evidence is fully marshaled in 
litigation, courts can be led to rule that present patterns of state segregation of 
retarded persons for “habilitation” or “educational” purposes are impermissible. 


Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175-76 (1972). 

38Graham v. Richardson, 403 U.S. 365, 372 (1971). In this case, the Court struck down a state law 
withholding welfare funds from aliens. Notwithstanding that the Court had authorized ‘similar state 
action regarding ADC families (see note 11 supra), the Court here rejected the same “justification 
of limiting expenses” on the ground that it “is particularly inappropriate and unreasonable when 
the discriminated class consists of aliens.” 403 U.S. at 376. 

39343 F. Supp. at 293-95. 

“See note 10 supra. See also E. GoFFMAN, ASYLUMS (1961). 
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Courts can be led, thatis, to force states to close the Partlows and Willowbrooks and, 
even more important, to require alternative programs for mentally retarded persons 
which treat them as indistinguishably as possible from other persons. 

From this evidence, a legal theory can be drawn that will lead courts to enforce 
this remedy. That theory is, first, that special state categorization of “retarded 
persons” is (or comes perilously close to) a constitutionally suspect classification 
and, second, that state use of such classification for placement in socially and geo- 
graphically isolated institutions is excessively harmful and unjustified. 

Under current Supreme Court doctrine, both steps in this reasoning appear 
necessary to bring the desired result. The Court decisions mentioned regarding state 
action toward blacks, aliens, and illegitimates appear, at least at first glance, to 
require only the first step to justify judicial remedies. That is, each of these cate- 
gories appears to be considered a constitutionally suspect classification and on 
this ground any state action explicitly limited to the suspect class is presumptively 
invalid.41 To overcome this presumption, the state must mount a “compelling” 
case to demonstrate the need for categorically treating the suspect class differently 
from other citizens. In practice, the courts have been exceedingly reluctant to find 
an adequately compelling justification for suspect classifications.42 

It would be preferable, for those advocating retarded persons’ interests, if courts 
ruled that “retardation” is a constitutionally suspect class. The historical similarities 
between treatment of blacks and of mentally retarded persons suggest powerful 
arguments for this ruling. But it seems unlikely that courts will readily accept this 
argument. Judges and others can too easily argue that differences between blacks 
and whites are purely social, perpetuated solely by wrongful prejudice, but that 
differences between most (or many) (or some) retarded and other persons reflect 
true differences in endowment and potential, rather than prejudiced social artifact. 
Even if this argument is wrong, its rebuttal is a complicated, difficult undertaking. 

Rebuttal has been made even more difficult by a dictum in a recent opinion by 
Mr. Justice Brennan. In arguing that sex should be added to the ranks of constitu- 
tionally suspect classifications, Justice Brennan stated: 


. ..[W]hat differentiates sex from such non-suspéct statutes [sic] as intelligence or 
physical disability, and aligns it with the recognized suspect criteria, is that the sex 
characteristic frequently bears no relation to ability to perform or contribute to 
society.43 


In this opinion, Justice Brennan spoke only for a minority of the Court. But his 
attitude indicates the skepticism that is likely to greet any argument that mental 
retardation is a suspect category. The skeptic will ask, “If the state may not make 
Special stigmatizing classifications for mentally retarded persons, how then can 


41 See, e.g., Graham v, Richardson, 403 U.S. 365, 376 (1971). S 

®See Gunther, The Supreme Court 1971 Term—In Search of Evolving Doctrine on a Changing 
Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1, 8 (1972). 

*Frontiero v. Richardson, 411 U.S. 677, 686 (1973). 
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the state, in its public schools, give stigmatizing low grades to students who fail to 
memorize spelling assignments?” In many cases the classification of mental re- 
tardation is not very different from the vast range of other state classifications based 
on test performance, such as school grades, admission to state universities, and 
state employment. It would, for example, be difficult for a state to make a 
“compelling” case for the accuracy and rationality of its admissions criteria to state 
universities. 

There is, however, a response to this argument. State grading decisions, admis- 
sions decisions, employment decisions do not usually carry consequences so far- 
reaching or disastrous to individuals identified as less intelligent as the consequences 
imposed by the label of “mentally retarded.” Moreover, the state’s decision to 
warehouse persons labeled retarded in huge remote institutions clearly suffers 
the critical flaw identified by Justice Brennan. This state disposition “frequently 
bears no relation to ability to perform or contribute to society.” To the contrary, 
this disposition virtually ensures that any ability or potential of the mentally retarded 
person will be irretrievably lost. The utter irrationality of state policy toward 
retarded citizens should be clear, even to a judicial skeptic, by considering the 
consequence imposed by the state following its diagnosis of “retardation.” 

There is, however, a further skeptical rejoinder to this position. Even admitting 
that state policy institutionalizing retarded persons is irredeemably foolish, it may be 
no more irrational or prejudiced than a host of other governmental activities such 
as the oil depletion allowance, the federal highway program, or the Vietnam war. 
What, in short, justifies the judiciary’s correcting the irrationalities afflicting men- 
tally retarded persons when it is unprepared to remedy other governmental irra- 
tionalities? 

Unless one is prepared to accept that state action discriminating against mentally 
retarded persons is inherently suspect on constitutional grounds, there is no clear- 
cut doctrinally satisfactory way to answer this question. Such a position is strongly 
Supported by the earlier discussion of the gross historical discriminations against 
mentally retarded persons, their continued social and political vulnerability, and 
their personal blamelessness for their status. But that discussion is repeated here 
in a narrower context. Even if retardation or low intelligence is not a constitutionally 
Suspect category for all purposes, it surely is suspect when invoked to justify state 
action so grossly depriving and wholly irrational as consignment to Partlows or 
Willowbrooks. 

The fact that this state-imposed classification often segregates children from 
regular public educational facilities is a further reason for judicial intervention. 
In Brown v. Board of Education, the Supreme Court noted the vital importance of 
education in American tradition, as a “principal instrument in awakening the child 
to cultural yalues,”44 and suggested that quarantining black children in the name 
of education “generates a feeling of inferiority as to their status in the Somimunity 
that may affect their hearts and minds in a way unlikely ever to be undone.” 


44347 U.S. at 493 (1954). 
451d. at 494. 
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Imposing stigmatizing social isolation as a part of a state’s educational policy taught 
a lesson to black children and today teaches a lesson to retarded children, which is 
directly inconsistent with a democratic ethos. Following Brown, the Court quickly 
indicated that state policies aimed at stigmatizing blacks were suspect whatever 
their context.46 But the Court’s choice of education for its first target was not 
accidental, for in that context the Strongest case against stigmatizing state conduct 
could be made.47 Even if the judiciary is not prepared to extirpate all stigmatizing 
State classifications for mentally retarded persons, courts should attack this stigma 
where it is most damaging and least justifiable. 

The reasoning that a state classification may be constitutionally suspect for 
some purposes but not others, depending on the purposes which that classification 
serves, draws on some recent tentative developments in constitutional doctrine, 
Gerald Gunther has recently described these developments as “startling and 
intriguing” evolutions toward a “newer Equal Protection.”48 The trend is illustrated 
by the Supreme Court’s decision in Frontiero y, Richardson, where all of the 
justices but one agreed on the invalidity of an armed forces regulation imposing 
more stringent requirements on women than on men for obtaining dependency 
allowances. Four members of the Court, in the opinion by Mr. Justice Brennan 
discussed previously, concluded that the discrimination was invalid because sex 
was a constitutionally suspect classification.5° Four other members rejected this 
analysis, but concurred in invalidating the discrimination essentially by proclaim- 
ing without explanation that the due Process clause of the fifth amendment was 
violated.5! As Professor Gunther observed regarding an earlier case relied on by 
the four concurring justices in Frontiero, “It is difficult to understand that result 
without an assumption that some special sensitivity to sex as a classifying factor 
entered into the analysis.”52 Nevertheless, the four concurring justices avoided 
Stating this proposition. 

Gunther has marshaled a significant number of similar cases found on the 
recent Supreme Court docket.53 The doctrine emerging from these cases is “in- 
choate and fragmentary at present.”54 But the principle that Gunther attempts 


48For Supreme Court opinions invalidating Segregation in parks, golf courses, bath houses, and 
beaches, see New Orleans City Park Improvement Ass'n v. Detiege, 358 U.S. 54 (1958); Gayle W 
Browder, 352 U.S. 903 (1956); Holmes v. City of Atlanta, 350 U.S. 879 (1955); Mayor & City Council 
v. Dawson, 350 U.S. 877 (1955). 3 

47 The Brown Court stated, “Such considerations [regarding stigma] apply with added force to children 
in grade and high schools.” 347 U.S. at 494, See L. Han, THE BILL OF RIGHTS 54 (1958). Compare 
the litigative Strategy pursued by the NAACP to make “schools . . . the primary interest in this 
undertaking . . . of a coordinated effort to create civil rights precedents in the courts.” J. GREENBERG, 
Race RELATIONS AND AMERICAN LAW 37 (1959). 

48Gunther, supra note 42, at 19. 

49411 U.S. 677 (1973). 

501d, at 688. 

51d. at 691-92. The four Justices essentially relied on the Court’s recent ruling in Reed v. Reed, 404 
U.S. 71 (1971). 

52Gunther, supra note 42, at 34. 

58 See id. at 18 n.88. 

547d. at 36. 
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to distill from these cases has a most useful and direct application to the issue 
here: the propriety of state resort to institutional placement for persons it labels 
“retarded.” Gunther states: 


The model suggested by the recent developments would view equal protection as 
a means-focused, relatively narrow, preferred ground of decision in a broad range 
of cases, Stated most simply, it would have the Court take seriously a constitutional 
requirement that has never been formally abandoned: that legislative means must 
substantially further legislative ends. The equal protection requirement that 
legislative classifications must have a substantial relationship to legislative purposes 
is, after all, essentially a more specific formulation of that general principle. . . . 
Putting consistent new bite into the old equal protection would mean that the 
Court would be less willing to supply justifying rationales by exercising its imagina- 
tion. It would have the Court assess the means in terms of legislative purposes that 
have substantial basis in actuality, not merely in conjecture. Moreover, it would 
have the Justices gauge the reasonableness of questionable means on the basis of 
materials that are offered to the Court, rather than resorting to rationalizations 
created by perfunctory judicial hypothesizing.55 


Gunther’s position that this newer equal protection principle may come to 
have wide application to all types of state action is possibly overstated.5® But his 
discussion has clear applicability and attractiveness for judicial evaluation of state 
actions toward a vulnerable minority which might be considered at least a “semi- 
Suspect class.” It may be that courts will shy away from the implications of ruling 
that all state-imposed intelligence classifications are suspect. But if courts are given 
a doctrinal basis for inquiring why the label of mental retardation should lead a 
person to a Willowbrook, the essential foundation is laid for judicial action to aid 
the awful plight of institutionalized retarded persons. This doctrinal basis would 
permit courts to aim directly at the grossest injustices without serious danger of 
attacking unintended targets. With this assurance, courts can be persuaded to 
respond helpfully to the terrible conditions in institutions for mentally retarded 
citizens. 

Although this argument seems most comfortably to fit current judicial predilec- 
tions, the more muscular argument that retardation is in itself a suspect class 
should not be abandoned. Gunther's discussion and the cases he relies on assist 
this undertaking. That discussion and those cases reflect the considerable doctrinal 
tensions worked by judicial attempts to accommodate any state use of classifica- 
tions that courts have clearly held “suspect.”®” The use of race to impose beneficial 
quotas is the most prominent and troubling example.58 State denial of voting 
tights to aliens is a second, though less currently provocative, instance.5? The 
Supreme Court's uneasy grappling with the illegitimacy status, striking down most 


ee at 20-21. 

581d. at 37-46. 

57 See, e.g., Burt, Miranda and Title II: A Morganatic Marriage, 1969 Sup. Cr. REV. 81, 111-14, 118-21, 

58 See, e.g., A. BICKEL, THE LEAST DANGEROUS BRANCH 57-65 (1962). = i c 

5° Compare U.S. Const. art. 1, § 2 and amend. XVII (providing that qualifications for “Electors’ 
to the House of Representatives and Senate shall be established by the states) with amends. XV and 
XIX (“the right of citizens of the United States” to vote shall not be abridged by race or sex). 
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such discriminations but never clearly explaining their doctrinal justification, is a 
third example.60 Perhaps the newer equal protection cases cited by Gunther 
Suggest that the Court is moving toward a more variegated and flexible analysis of 
the consequences of holding any classification inherently suspect. This possibility 
has useful implications for establishing “retardation” as a Suspect classification. 
It can be argued that the use of race as a “beneficial” classification often, perhaps 
always, carries a stigmatizing implication.®1 Thus, to the extent that racial quotas 
are now court approved, ® it is apparent that only the more gross or less justifiable 
stigmatizing uses of a suspect classification are disapproved. Similarly, a court 
might hold “intelligence” to be a Suspect class, but invalidate its use only in impos- 
ing the most gross deprivations on the most vulnerable members of the class. 


APPLICATION OF THE SEMISUSPECT 
CLASSIFICATION ANALYSIS 


A powerful case can thus be mounted that courts should command states to use 
extraordinary effort to avoid institutionalizing retarded citizens. By this analysis, 
Wyatt clearly was wrong in failing to address directly the adequacy of community 
alternatives to geographically remote residential institutional care. In this analysis, 
the adequacy of in-community resources is not an afterthought. It is central to the 
inquiry into whether separate treatment for the mentally retarded person is not 
inherently unequal just as racially segregated education was found inherently 
unequal in Brown v. Board of Education, The Wyatt court and parties should have 
Spent more energy to determine what kinds of in-community resources should be 
mandated to achieve the greatest practical equality of Opportunity for mentally 
retarded individuals, and less to determine how many baths each week were due 
the Partlow residents. 63 

It is irrelevant that many of the Partlow residents are older than compulsory 
school age. The state cannot discharge its obligation to redress past injustices in 
education and other areas by the fortuity that many of its victims cannot be fully 
compensated for those wrongs. The primary beneficiaries of this proposed judicial 
stance will be future generations of mentally retarded children who otherwise would 
be fated for institutionalized life. But remedies, however partial, are possible for 
currently institutionalized people to bring them much more into normal community 
life. Using the resourcefulness demonstrated in judicial orders to undo racial segrega- 


8° Compare Labine v. Vincent, 401 U.S. 532 (1971) with Weber y. Aetna Cas. & Sur. Co., 406 U.S. 
164 (1972). See Gunther, supra note 42, at 31-32. 

®1Cf. Norwalk CORE v. Norwalk Bd. of Educ., 298 F. Supp. 213 (D. Conn. 1969), aff'd, 423 F.2d 121 
(2d Cir. 1970), 

®2Cf. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 22-25 (1971). 

63344 F. Supp. at 404. 


Beyond the Right to Habilitation 433 


tion, courts can readily devise sensible remedies for the adult retarded population 
already victimized by unjust state policies.64 

One special target for court attention under this theory should be the application 
of local zoning ordinances to forbid establishment of community group homes for 
retarded persons.® Exclusionary zoning practices have been attacked in litigation, 
without much success, as wrongful devices to perpetuate racial segregation.®® This 
argument failed in part, however, because it cut too broadly. The challenged zoning 
practices did not exclude blacks as such, but typically excluded poor people by 
requiring single homes or large lots. Litigants did not request a special exemption for 
blacks, butrather sought to overturn the entire zoning pattern, thereby helping blacks, 
poor people, apartment dwellers, and others. Most courts have not accepted these 
arguments both because the link between past segregation and present zoning laws 
seems too tenuous and because the remedy couldnot be cleanly limited to the wronged 
class.®7 For the mentally retarded who are presently institutionalized, it seems more 
plausible to argue that the same communities whose public schools have practiced 
wrongful exclusion should now be required to make special provision for the specific 
institutionalized persons who have been victimized by that policy. The differences 
between the racial and retardation contexts are perhaps matters of degree, but such 
differences can be sufficiently great to permit differentiation in principle, at least 
to persuade courts properly intent on remedying past wrongs to the mentally 
retarded.68 

The consequences of this constitutional analysis are not limited to requiring 
the end of remote large-scale residential institutions for mentally retarded citizens. 
The analysis suggests thatstate provision for education in special community buildings 
labeled “schools for retarded” might be as constitutionally suspect as state schools 
labeled “black.” Even classrooms labeled “retarded” in a general school building 
might be suspect. This constitutional principle would not forbid special provision for 
the special educational problems of the retarded. But, if the analysis is applied, a 
powerful case would be required to prove that this special assistance necessarily 
required separating mentally retarded students from daily classroom contact with 
others. The PARC standards, as agreed by the parties, make a gesture in this direction 
by specifying that provision of public education for retarded children should favor 


°4 Compare the following articles by Fiss: Racial Imbalance in the Public Schools: The Constitutional 
Gone 78 Harv. Li Rev. 564 (1968); Gaston County v. United States: The Fruition of the Freezing 
Principle, 1969 Sur. Cr. REV. 379; A Theory of Fair Employment Laws, 38 U. Cut. L. Rev. 235 
(1971). 

®5 See Chandler & Ross, pp. 306-43, Chapter 11 of this volume. ; 3 f 

%6 See, e.g., Sager, Tight Little Islands: Exclusionary Zoning, Equal Protection and the Indigent, 21 
Stan. L. Rev. 767 (1969). z A h 

67 The Supreme Sa has not yet spoken directly to this issue, but its auguries are clear. See Lindsey 
v. Normet, 405 U.S. 56 (1972). y X N 

The proposition that ae ‘ean require special remedial state action entailing considerable state 
favoritism toward a previously discriminated group is illustrated by United States v. Texas, 342 
F. Supp. 24 (E.D. Tex. 1971), aff'd, 466 F.2d 518 (5th Cir. 1972), in which the state was ordered to 
institute substantial remedial bilingual instruction to undo the adverse effects of past state dis- 
crimination against Mexican-American students. See Lau v. Nichols, 414 U.S. 563 (1974). 
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regular classroom placements. But in the implementation of the PARC decree, it 
appears that this specification has not been given much attention. 
The issue of placement in special classes is complex. Respected professional 


logical vulnerabilities of the retarded, the deleteriouseffect on their self-esteem which 
direct comparison and competition with others would bring, andthe greater efficiency 


parents would be uncomfortable in mixed racial settings and they should be given the 
choice to avoid these settings. The Supreme Court ruled, however, that reluctance 


and could be no excuse for continued segregation,71 
Certainly, the desegregation experience does not teach a single simple lesson. 
Black children brave enough to claim their just status were subjected to exceptional 


classifications are sufficiently precise, these children do have demonstrable educa- 
tional deficit and do require special educational support. 


69343 F., Supp. at 307: “... placement in a regular public school class is preferable to placement 
in a special public school class and placement in a special public school class is preferable to place- 
ment in any other type of program of education and training.” 

70 See Green v, County School Bd., 391 U.S. 430 (1968). 

71Cf. Cooper v. Aaron, 358 U.S. 1 (1958). 

72See R. COLES, CHILDREN OF Crisis (1967). 
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Several years ago Hobson v. Hansen? invalidated the District of Columbia 
school system’s “educational tracking” practices by labeling them wrongful 
vestiges of the District's past history of segregation. But Hobson is not a clear- 
cut ruling against segregated facilities for all mentally retarded children; rather, 
it illustrates judicial ambivalence on this score. The Hobson opinion in fact 
appeared to permit the District to institute special classes for “slow learners” so 
long as the testing procedures were rigorous and retesting was frequent.74 This 
was apparently permitted notwithstanding the likelihood that the overrepresenta- 
tion of blacks, which the court found so offensive in the “tracking system,” would 
recur in the new “slow learners” class.75 

This approach was carried further by the California federal court in Diana. 
As noted previously, this case prescribed detailed procedures for administering 
special education placement tests, and the court ruled that specific placement 
tests then in use in the challenged district were not properly validated for the minority 
group population subjected to them. Diana accepted the assumption that place- 
ment tests could be adequately validated for minority groups; the case held merely 
that the particular tests before it did not pass muster. 

There is, however, a growing body of professional opinion challenging this 
assumption. For legal purposes, two elements of this position have special impor- 
tance: first, that a single instrument cannot be devised to compare the intellectual 
attainments of children raised in differing ethnic or cultural settings and, second, 
that tests of intellectual capacity have little intrinsic predictive value and social 
response to these tests creates a self-fulfilling prediction. If this argument is correct, 
the prospect offered by Diana is wrong because this decision used elaborate pro- 
cedural safeguards to surround a testing process which has no educational justifi- 
cation. 

By its very complexity, it seems unlikely that this argument will soon be 
resolved with the assurance that accompanies the argument against remote re- 
sidential institutions. For a court concerned only with procedural regularity, this 
uncertainty is not troubling. If a responsible group of experts asserts that pupil 
placement tests are useful, it is enough for a court simply to ensure that these 
are applied in a manner consistent with their own internal Premises, no matter 
how uncertain these premises are. For example, the Diana court's insistence that 
Spanish-speaking children be given intelligence tests in Spanish accepts a critical 
assumption of these tests—that adeptness in verbal manipulation is an adequate 
indicator of intellectual capacity. Diana merely holds these tests to their own 
Stated premises: they are not English language comprehension tests but rather are 
general intellectual capacity tests. 


73269 F. Supp. 401 (D.D.C. 1967), aff'd sub nom. Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969). 

"Id, at 512-14. ; 

The District of Columbia school board, in implementing Hobson apparently did not read the 
Court's opinion this permissively. Rather than institute special classes for retarded children who 
were considered unfit for regular placement, the board applied Hobson, with fine irony, ae 
require the total exclusion of these children from the public school system. The Milis case, 

F. Supp. 866 (D.D.C. 1972), successfully attacked this practice in the District. 
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Nevertheless, for a court intent on undoing the stigmatizing isolation that 
public school systems have imposed on disabled children, uncertainty about the 
underlying assumptions of intellectual capacity testing must be very troubling, 
The same court that is compelled to end remote residential isolation of disabled 
children might hesitate to forbid any educational testing in view of the complex 
professional argument surrounding the practice. But the court should not hesitate 
to ask what consequences must necessarily follow from different scores on these 
tests. Is it really necessary, for example, administratively to isolate for all or any 
part of the school day those children who score below 90 on an intelligence 
quotient test? Since there is uncertainty about their educational relevance, the 
court would be justified in demanding that these tests be used with great caution, 
if at all, as a basis for rigidly tracking students. 

There may, however, be special justification for segregated classes in com- 
munity facilities to redress the multiple disabilities of older children who have 
for many years been unjustly excluded from public schools as “uneducable” or 
for mentally retarded children who have been housed in state institutions and now 
are brought back into community life. The sacrifices asked of black children in 
previously segregated schools may be too great to be borne by other children, and 
some version of continued isolation may be reluctantly accepted in carrying out 
the PARC court's command. 

But the Diana mandate goes much further. This case applied to testing proce- 
dures for children already in the regular public school system, including those who 
are just at regular school entry age. For these children, the need for specially 
solicitous isolation cannot be so convincingly argued, and the likelihood that their 
perceived “need” for solicitude is a stigmatizing social artifact cannot be easily 
ignored. For these children it would seem best to avoid isolating placement at all 
costs. The test results might mandate “enrichment programs,” after-school tutoring, 
work with parents, and the like, but not social isolation. 

The proposition that past unjust discrimination should be ended for the future, 
but only partially remedied for those who have already suffered from the discrimi- 
nation, reflects the stubborn reality that courts cannot command the past to dis- 
appear. In Brown II, the Supreme Court bowed to this notion by mandating only 
that racial segregation be eliminated “with all deliberate speed.” 76 Furthermore 
the present posture of Brown, a generation later, teaches that the principle may be 
satisfied even if some significant numbers of black children remain in all-black 
schools.’7 Thus, to acknowledge that 20 years from now it will still be necessary 
to place some profoundly retarded people in full-time specialized residential institu- 
tions does not establish that the Brown principle cannot apply to the mentally 
retarded. If the courts do battle for mentally retarded citizens, as they have done 
for blacks, a significant victory will have been won if the label of retardation does 
not carry an immediate implication of stigmatizing social isolation, if states make 
substantial efforts to avoid isolation for all the citizens whom it now casts away, 
and if many are thereby saved. 


78349 U.S, 294, 301 (1955). 
77 See A. BICKEL, THE SUPREME COURT AND THE IDEA OF PROGRESS 117-51 (1970). 
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Reaction Comment 
JAMES D. CLEMENTS 


AS ONE WHO IS NOT a member of the legal profession, I shall not attempt to 
argue law or question Burt's assessment of the constitutional impact of the various 
cases discussed in his paper. However, as an administrator who might be reponsible 
for the implementation of court decisions relating to the right to habilitation for 
the mentally retarded, I am concerned with some of the conclusions about previous 
and proposed litigation. 

The nonlegal mind of this administrator is often confounded by the very 
essentials of our democracy. Thomas Jefferson wrote that all men were created 
equal, and although equality is the very basis on which this country was founded, it 
is a most confusing concept. Undoubtedly, neither Jefferson nor his ideological 
Successors believed that all men were born with equal intellect and resources. 
Rather, they believed that government should not be an instrument of discrimination 
by establishing legal classes or social castes and that all should have equal protection 
under the law.! 

Burt's first proposition is that improving institutional conditions will not result 
in improvements for mentally retarded individuals. His premise that there is no 
need for large-scale geographically and socially isolated institutions that serve as 
warehouses for large numbers of the mentally retarded is correct. These facilities 
should be phased out with the emphasis placed on development and utilization of 
more appropriate facilities and/or programs integrated with other community 
Programs. It is not conscionable, however, to ignore the plight of those individuals 
remaining in the existing facilities, until this more appropriate alternative becomes 
reality. This, in my opinion, is the real intent and thrust of Wyatt.? Litigation alone 
will not achieve what I have interpreted as the “thrust” of Wyatt. A concentrated 
and focused effort to achieve systems change requires the combined work of 
administrators, professionals, consumers, and the executive and legislative branches 
of government.3 

There is a small group of mentally retarded people, severely handicapped 
mentally, physically, and socially, who will continue to need, at least for certain 
Periods of their lives, facilities of a special nature with a concentration of medical 
and other professional personnel.4 A reconceptualization of the role of the institu- 
tion to one of a more community-based, community-oriented, community-assisting 


‘See R. Carr, M. BERNSTEIN, W. MURPHY & M. DANIELSON, ESSENTIALS OF AMERICAN DEMOCRACY 


(1971). 

2 Wyatt v. Stickney, 344 F. Supp. 387, 396 standard 3c (M.D. Ala. 1972). , 
“Duncan, An Adminla Viewpoint, in 3 LecaL RIGHTS OF THE MENTALLY HANDICAPPED 
1327 (B. Ennis & P. Friedman eds. 1973). 
‘Clements, The Residential Care Facility, Indications for Placement, 15 Pepiatric Cuinics No. 
Am. 1029 (1968); THE PRESIDENT'S PANEL ON MENTAL RETARDATION, A PROPOSED PROGRAM FOR 
NATIONAL Action To ComBAT MENTAL RETARDATION 137 (October 1962). 
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link in a chain of services is necessary. We must utilize the resources that we 
presently have and gradually redistribute them in a more meaningful, equitable, 
and useful manner. Many of the institutional resources will be either redistributed 
or shared with community-based programs. Before a mentally retarded individual 
is institutionalized, a habilitation plan should be developed for him. The plan 
should be based upon an analysis of the individual's capacity and needs and should 
set personal goals which the institution will help him achieve within a specific time. 
Each individual's progress must be monitored so that new goals in the habilitation 
Process can be established as appropriate. Most important, institutionalization 
should be relied upon only when absolutely necessary and must always provide 
the most humane and normalizing environment possible. 

In addition, the institution should provide certain emergency and temporary 
Services, particularly related to the health needs of the severely and profoundly 
retarded, multiply handicapped citizen. It should provide respite care for families 
of the retarded and specialized outpatient services for mentally retarded persons 
not in residence in institutions. Research and demonstration projects that might 
have broad application in the field of mental retardation should be conducted on 
a small scale. The institution should Provide public and parent education. It 
should train personnel to work in the general field of mental retardation and 
provide consultation, Support services, and specialized training for personnel in 
alternative environments. In other words, institutions must not be warehouses 
for human beings. They must be an integral part of the system that provides needed 
services for mentally retarded citizens, 

Burt’s second thesis is that retarded children should almost never be segregated 
from the community, or from regular public schools, or even from the regular class- 
room. This concept deserves further cautious consideration. Results of past 
research relating to this premise are conflicting — possibly due to different meth- 
odologies and lack of control of the subject population. In attempting the imple- 
mentation of this concept, special provisions for those retarded individuals with 
lower functional abilities and multiple disabilities probably will continue to be 
needed.6 

The third thesis Burt provides relates to labeling. Much study is needed to 


5Johnson, A Study of Social Position of Mentally Handicapped Children in Regular Grades 55 
Am. J. MENTAL DEFICIENCY 60 (1950); V. Cassidy & J. Stanton, An Investigation of Factors 
Involved in the Educational Placement of Mentally Retarded Children: A Study of Differences 
Between Children in Special and Regular Classes in Ohio, 1959 (U.S. Office of Education Co- 
operative Research Program, Project No. 043, Ohio State University); T, Thurstone, An Evalua- 
tion of Educating Mentally Handicapped Children in Special Classes and in Regular Grades, 1959 
(U.S. Office of Education Cooperative Research Program, Project No. OE-SAE-6452, University 
of North Carolina); Bacher, The Effect of Special Class Placement on the Self-Concept, Social 
Adjustment and Reading Growth of Slow Learners, 25 DISSERTATION ApstRacts 7071 (1965); 
Carroll, The Effects of Segregated and Partially Integrated School Programs on Self-Concept and 
Academic Achievement of Educable Mental Retardates, 34 EXCEPTIONAL CHILDREN 93 (1967); 


ABSTRACT 2121 (1966). 
Johnson, Special Education for the Mentally Retarded, 15 Pepiatric Cuinics No. Am. 1005 (1968). 
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determine how labeling affects the mentally retarded person. If Burt is correct 
in asserting that labeling may have a direct bearing on the denial of the constitu- 
tional rights of the mentally retarded citizen, major reforms in existing legislation, 
legal, and programmatic practices are required. 

I realize that the theory of law must proceed to its eventual application.” We 
must avoid, however, inflexible decisions that ultimately may be harmful. “All 
or nothing,” “either/or” practices based on inadequate information and experience 
must be avoided. A cooperative effort is needed between persons knowledgeable 
in mental retardation and those knowledgeable in law. This partnership can ensure 
that administrative and legislative resources and recourses are not ignored in the 
stampede for initiation of litigation and at the same time ensure that constitutional 
safeguards are provided for mentally retarded citizens.8 


Reaction Comment 


GUNNAR DYBWAD 


BURT’S REFERENCE to mental retardation as a suspect classification finds 
substantial support in recent events. In 1959 a work group appointed by the 
American Association on Mental Deficiency (AAMD) completed a revision of the 
association’s statistical and terminological manual, which was promptly published, 
widely distributed, and because of AAMD’s unique status in the field was looked 
upon as the authoritative arbiter of all related questions. Besides some significant 
improvement and clarification in the medical classification system of mental 
retardation, the 1959 revision of the manual instituted a sweeping conceptual 
change: It decreed that henceforth the boundaries of mental retardation, its point 
of separation from the general, nonretarded population, should be placed at 
1 standard deviation below norm on a recognized intelligence test (ie., at an 
IQ of 84 on the Revised Stanford Binet, where the standard deviation is at 16 
points). As a result, the potential number of persons to be considered retarded 
more than doubled. Persons who previously had been described as being of border- 
line intelligence suddenly were moved into the realm of mental retardation, their 
Status denigrated to one of borderline mental retardation. Ke 

A decade later another group was called together by the American Association 
on Mental Deficiency for yet another revision of this standard-setting document. 
This committee, however, took a radically different stance from the 1959 group 
and thus the 1973 Revision of the Manual on Terminology and Classification in 
Mental Retardation pushed back the boundary lines of mental retardation to 
2 standard deviations (ie., on the Revised Stanford Binet an IQ of 68) and specifi- 
cally abolished the classification of borderline mental retardation. Thus, in 1973 


See MENTAL HEALTH LAW PROJECT, BASIC RIGHTS OF THE MENTALLY HANDICAPPED we 
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millions of American citizens were relieved of the burden of being presumed to 
be mentally retarded, albeit on the borderline level only, imposed on them 14 years 
earlier. Certainly, a classification which on the one hand can be so sweepingly 
changed by the mere publication of a book, but which on the other hand imposes 
so heavy a stigma and social burden on large numbers of citizens, warrants con- 
sideration as being suspect. 

But this does not tell the whole story. In fairness to the authors of the 1959 
revision it must be emphasized they also decreed another major change, namely, 
the requirement that in a finding of mental retardation two criteria must be con- 
sidered: along with an impairment of intellectual functioning there must also be 
manifest an impairment in adaptive behavior. However, because intelligence can 
readily be assessed by means of tests widely accepted as authoritative, although 
instruments to measure adequately the degree of social adaptation have been 
available only most recently and are far from being generally recognized as essential 
parts of a psychological assessment, the day-to-day practice in schools, courts, 
social, health, and mental health agencies is to rely on IQ only. Certainly, a classi- 
fication that depends on the existence of two criteria, of which in most cases only 
one is subjected to testing, merits being considered a suspect classification. 

Professor Burt comments that more thought needs to be given to determine 
what kinds of in-community resources should be mandated as alternatives to 
institutional care. Unfortunately, one encounters here an amazing dearth of sub- 
stantive knowledge because few studies have been made in the area of community 
care. As a result, we now witness that in several states, such as Pennsylvania, 
millions of dollars appropriated for the development of community alternatives 
remain unspent—the money is available but lacking is the knowledge of how to 
spend it, due to the lack of relevant exploratory and applied studies. For many 
years, large amounts of federal money have been available for research relating 
to mental retardation. Yet, unfortunately, the emphasis has been on basic research, 
and as a result there has not been enough applied or programmatic research. 
Presently there is a great need for research that should have been conducted 
10 years ago. It was hoped that state governments and the universities would take 
up the slack by joining mental retardation professionals to help them evaluate 
what needs to be done now. But, by and large, this has not happened. Research 
seems always to be related to federal funding agencies’ interests in basic or clinical 
areas. 

Perhaps a personal experience can serve to show the general lack of interest 
in programmatic research. I was talking recently with the superintendent of a 
brand-new facility in Illinois. Nothing like this facility exists elsewhere in the 
country. It has free-standing cottages, with only four bedrooms for two children 
each; meals are cooked in the cottage; and the ratio of staff to residents is good. 
Four weeks after this facility opened I asked the superintendent whether there 
were procedures for evaluating the effectiveness of the new program. When he 
said there was no applied research taking place, I called one of my friends at a 
Chicago area university. He is a social scientist interested in mental retardation. 
I told him, “Right under your nose is one of the most interesting experiments in 
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residential care that is going on anywhere in the country.” He seemed interested, 
but three months later when I visited the program again, I found that the university 
had made only one contact and had never followed up with any applied research. 
This is not unusual. 

The lack of applied research and program evaluation has serious consequences 
for present programing, particularly in terms of developing community programs. 
There is throughout the country a renewed interest in the problems of mentally 
retarded citizens. Much of this interest is reflected in an effort to close or change 
drastically large, warehouse-type institutions and provide instead community 
alternatives. This normalization process has been accelerated by litigation such as 
Wyatt, but because proper applied and programmatic research was not conducted 
previously, we are not well prepared to deal with the inevitable problems that will 
accompany community program development. Are group homes for 6 better than 
homes for 12 or 20? What types of professional and paraprofessional services are 
needed for community programs? What are the most effective methods of providing 
follow-up services for persons who were formerly institutionalized? How does the 
community provide services such as dental and medical care? These are not just 
thetorical questions — they indicate difficult problems associated with the delivery 
of services in the community, to which the answers will not be forthcoming from 
basic or clinical research. 

If the concept of normalization is to be implemented, we must refuse to let 
deficiencies in our precise knowledge of the details of optimum programing be 
used as an excuse to slow the normalization and deinstitutionalization processes. 
If the Partlows and Willowbrooks of the country are to be eliminated in favor of 
community alternatives, we must devote increased effort to the essential task 
of conducting applied program research. The current emphases on deinstitution- 
alization and normalization provide a signal opportunity for this needed research. 


CHAPTER 15 
Due Process in 
Civil Commitment 
and Elsewhere 


Editorial Introduction 


Strauss provides a critical and sensitive analysis of the problems 
involved in ensuring due process in decisions affecting the lives of the 
mentally retarded. With commitment procedure and due process in the 
institutional context as a focal point, Strauss offers a general framework 
foranalysisof due process problems of the mentally retarded. His perspec- 
tive is cautious; he believes the judicial system should be used selectively. 
He makesit clear that commitment procedures in most states fall far short 
of what anyone could regard as due process of law. He details certain due 
process protections which he believes are essential, but eschews the full 
application of an analogy to criminaldue processin the commitment proce- 
dure. Strauss characterizes most commitments as “avoluntary,” that is, 
neither voluntary nor involuntary, and recommends strongly that inde- 
pendent advocacy systems be established to bring selected cases to the 
attention of the judicial system. 

Ennis brings to his reaction the experience of having litigated many 
cases in this area. Although agreeing with Strauss’ basic proposition that 
due process demands a great deal more protection for mentally retarded 
citizens than is provided by present state laws, Ennis takes sharp issue with 
Strauss’ cautious approach. He analyzes his differences with Strauss as 
resulting primarily from different assumptions about mental retardation 
and about institutions. Ennis believes that a much greater and more 
regular involvement of the courts in the commitment process is required 
in order to implement the principle of the least restrictive alternative, the 
legal corollary of the social science principle of “normalization.” He eriti- 
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cizes Strauss for seeing the issue primarily in diagnostic terms, whereas 
Ennis feels that the issue is generally not diagnostic, but social. 

Judge Sprecher, the author of what Strauss calls “the most striking 
decision in this area,” has limited his response in accordance with a policy 
ofnotdefending his own opinion ina nonjudicial setting. Sprecher empha- 
sizes the great need for legal reform in the commitment area and the 
necessity for federal court involvement to push legislators to take required 
corrective action. Although recognizing the case load pressure on federal 
courts, Sprecher insists that this is an area in which their involvement is 
clearly required. 


PRINCIPAL PAPER 


PETER L. STRAUSS 


THE ANALYTIC BUILDING BLOCKS 


Ten years have passed since the Task Force on Law of the Predident’s Panel on 
Mental Retardation made its eloquent report? That report was infused with a sense 
of the problems mentally retarded citizens present for the law and those the law 
presents for retarded citizens. The broad range of personal disabilities encompassed 
in the concept “mental retardation” and the variety of possible responses to these 
disabilities present problems for the law, accustomed as it is to simple categoriza- 
tion.’ The task force dealt with this complexity by recommending that discretion and 
initiative be granted to those who deal with the retarded — whether in programs open 


The author is indebted to his students, James Cherney, Laura Drager, and Jonathan Mark, his 
colleagues, Professors Harvey Goldschmid, Walter Gellhorn, and Louis Henkin, and his wife, 
Joanna, for their assistance in the preparation of this paper. ‘ 

1The Pedaldoare Paes pe Mental Retardation was Sys eee neey on October 17, 
1961. I e President’s Committee on Mental Retardation. 
°THE Pee Bae oe een RETARDATION, REPORT OF THE TASK Force ON Law (1963) 
herei i T). ; ' 
De ae ri panier) speak of “retarded citizens” as a single class with uallorm 
interests and subject to uniform disabilities and risks is often overwhelming and contributes meh 
to the all too prevalent stereotyping. State laws usually make no distinctions among retar s 
citizens on the basis of the degree of impairment they suffer. Murdock, Civil Rights of the 
Mentally Retarded, 48 Notre D. Law. 133, 134-36, (1972); Michael J. Kuhlman, State Procedures 
for the Involuntary Commitment of the Mentally Retarded 13, April 23, 1973 (unpublished seminar 
Paper, on file at the Ohio State University Law Library). A proposed Ohio statute limiting com- 
mitment to persons suffering moderate or greater retardation is a rare and wee penoyation 
in this respect. Ohio S.B. 336, 110th Gen. Ass., Reg. Sess. § 5123.01 C a 
cited as Ohio $.B. 336 (1973)]. See also Wyatt v. Stickney, 344 F. Supp. 387, 3 x (M.D. Ala. coe 
aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974). Similar efforts at limitation a spn 
tion would contribute to the resolution of many of the problems discussed in the various chapters 
of this volume. 
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to all (such as public education) or in specialized services for the mentally retard 
“This means moving away from the formal towards the informal, from the organi 
towards the spontaneous, from higher levels of government towards the local, from 
the mandatory towards the encouraged, from ‘strangers’ towards ‘kin,’ — and, o ¢ 
might add, from large institutions toward small community-based residences. “We 
would minimize mandatory requirements wherever voluntary compliance can be 
obtained.”* The law's success could be significantly measured, the panel thought, by 
the extent to which it fostered this trend. 

The panel did not believe that liberty for the mentally retarded citizen could be 
measured only by “the relative lack of physical confinement.” “To give a person 
liberty to choose between alternatives of which he [has] no appreciation is to defeat: 
and mock the concept of liberty.”7Restoration of capacity must be the primary objec- 
tive, but where this is not possible “justice requires an effort at substitution. ... 
[O|ccasions arise when a vitiated legal right must be excised and some substitution 
made. Protective intervention may be the device which maximizes liberty in such a 
case.” 8 ] 

The panel wasemphatic that the question of due process could not be separated 
from the provision of adequate flexibility in legal response.® “The possibility of doing 
justice, and thus fulfilling the function of the law, turns upon at least two conditions: 
correct appreciation of the relevant circumstances, and a suitable range of possible 
dispositions. Failing the first, justice is truly blind; failing the second, it is impo- 
tent." Yet law's “capacity to do good . . . can be dissipated in a system which 
demands needless formalities and which, through the abrasion of routine, dulls the 
professional acumen which should be the [mentally retarded citizen’s| greatest 
defense. . . . The processes of commitment to mental institutions [in particular] are 
inadequate and wasteful. They actually impede justice.”!! In balancing the need for 
flexibility against the need for protection of the rights of mentally retarded citizens, 
the task force insisted that the way to the courtroom must always be kept open, but 
not by means of cumbersome formalities. It thought formal commitment appropriate 
only in the absence of voluntary placement by parent or guardian and, even then, 
only if the individual resisted placement or — more likely — was found incapable of 
forming the will requisite for consent.12 Viewed as a whole, its recommendations 
Stress accuracy in diagnosis and disposition and protection of personal dignity as the 
principal determinants of proper procedure. They accept not only the existence of 
mental retardation, but also a consequent need for benevolent intervention and the 
basic benevolence behind laws and institutions for the retarded. 

Ten years later, acceptance of this benevolence was strongly questioned. 


‘Pemr REPORT at 12-13, 
Sid. at 17. 

tld. at 13. 

71d. at 15. 

"Id. at 15-16, 

ld. at 14. 

ld. at 16. 

"Jd. at 19, 

12fd. at 2831. 
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Reasoning from the Supreme Court's decision in Jn re Gault! and other auguries, 
lawyers have contended, and some courts have agreed, that the procedures for plac- 
ing a mentally retarded or mentally ill person in an institution must be viewed as if 
they involved a determination of criminal guilt, so that the “accused” is given the 
benefit of every doubt and rigorous procedural protection before the finding can be 
made. A positive value is assigned to exclusion from the institution. 

Gault rejected the claim that the stated beneficial purposes of juvenile delin- 
quency statutes and dispositions justified the highly informal procedures then com- 
mon in juvenile courts. The decision is the product of many factors — not the least of 
which was that the child stood accused of conduct that in an adult would have been 
criminal and was subject to a disposition viewed by the community and himself as 
punishment. But, in addition to noting that juvenile proceedings resemble criminal 
proceedings, the opinion also lays much weight on inadequacies in institutions, on 
the failure of the law's promise of beneficence, and on the central fact of deprivation 
ofliberty. Courtsin the mental health area have picked up these last themes, discount- 
ing the absence of any formal analogy to criminal law, and made them determinative 
of identical results in procedural disputes in that field, 

One such case in which the criminal aspect plays a decided part is Dixon v. 
Attorney General." Dixon concerned Pennsylvania's “medical certificate"procedure 
for commitment. This procedure authorized the indefinite hospitalization of an 
individual if two examining physicians certified that he was "mentally disabled and 
in need of care,"!5 Although the hospital had discretion to refuse admission of the 
individual,16 and the committed person was entitled to review of his commitment in 
a separate habeas corpus proceeding at any time,!7 the Pennsylvania statutes made 
no provisions for a hearing (except upon protest), assistance of counsel, or periodic 
review of mental status. In most settings the procedure resembles the nonprotesting 
admission which most medical and some legal commentators appear to favor," but 


13387 U.S, 1 (1967). 

14325 F. Supp. 966 (M.D. Pa. 1971), The extended discussion of mental illness commitment cases 
and reliance on studies of the mental illness commitment process in this involve an assertion 
of comparability with commitment of the mentally retarded. ‘This assertion has its weak points. Yet 
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cameron aa Discuarce or THR MextaiLy lit 199-213 (1968) [hereinafter cited as 
Rock, Jaconson & JANOPAUL]. 
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the particular facts of Dixon were as unfavorable to the procedure as one could 
imagine. Plaintiffs were former state prisoners held at Farview, the state’s only maxi- 
mum security asylum. This institution, set ina remote corner of Pennsylvania, notab- 
ly lacked psychiatric resources or programs. Plaintiffs’ prison terms had expired 
while they were “patients” in Farview. Physicians on the institution’s staff — not 
psychiatrists—had then used the certificate commitment procedure to extend con- 
finement. Neither the inmates nor their relatives or friends were consulted or 
heard, even by the examining doctors; no evaluation was made by independent 
practitioners. 

That the court found Gault applicable and compelling is not surprising, given 
the relationship of the particular commitments to the criminal law and to societal 
judgments regarding social dangerousness. Unless commitment is voluntarily 
sought, the court ruled, one may be committed to Farview only under procedures 
which recognize a right to counsel (appointed if necessary), an independent exami- 
nation if desired (possibly at state expense), a full formal hearing, a burden of proof 
close to the criminal standard, transcripts, and appellate court review. Finally, the 
court ruled, no commitment can be made for longer than six months. 

The language of the opinion was not limited to the special circumstances of the 
Case; it suggested that the court would have reached the same result on any applica- 
tion of the statute, without regard to prior criminal conviction or commitment to 
Farview.?° The state attorney general, who consented to the entry of an order requir- 
ing the new procedures, regarded the order as overturning the medical certificate 
procedure. He has directed that all Persons committed under this procedure be re- 
examined for possible discharge or for voluntary or involuntary admission.2! Thus, 
Dixon could be understood toimply that procedures on the criminal model are requir- 
ed for any commitment that is not fully voluntary. 

Lessard v. Schmidt. the most striking of the recent decisions, is explicit on this 
point. The challenge there was toa commitment with few, if any, criminal overtones. 
Ms. Lessard appears simply to have been engaging in bizarre behavior suggestive of 
the mental disease which the state’s doctors subsequently reported they found. When 
involuntary hospitalization was sought, she was able to find an attorney (not the usual 


eae 3 percent of the residents of Farview received any treatment whatever. 325 F. Supp. at 


207d. at 972. 
*1Comment, 10 Duquesne L. Rev. 674 (1972). The Dixon case did not discourage New York from 
enacting certification procedures for both the mentally ill and the mentally retarded in its new 


days if no hearing has been demanded, but this approval may be based on the moving papers 
unless a hearing demand is made. /d. at §§ 31.33, 33.33. 

Those who value the certificate form point to its speed, the medical character of initial 
decision making (thus freeing courts from decisions which, on the medical view of the commit- 
ment process, they are unequipped to make), and the absence of judicial hearing unless there is 
a protest (thus freeing courts from the need to appear to decide matters about which there apparently 


discounted as the product of intimidation or ignorance of right, it would be more accurate to 
characterize the procedure as one for voluntary, or at least avoluntary, rather than involuntary, 
commitment. See note 53 infra. 

22349 F, Supp. 1078 (E.D. Wis. 1972), vacated for entry of definitive decree, 414 U.S. 473 (1974), 
clarified, 379 F. Supp. 1376 (E.D. Wisc. 1974), vacated on procedural grounds, 95 S. Ct. 1943 (1975). 
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court-appointed guardian ad litem) who mounted a vigorous and ultimately success- 
ful frontal assault on the state’s commitment statutes, 

Judge Sprecher’s eloquent and learned opinion provides the point of departure 
for future reasoning about commitment processes. Its particular holdings on points 
of procedure are striking: No person may be detained more than 48 hours, even on an 
emergency basis, without a hearing on the probable cause for detention; and the 
detained person must be present at this hearing, free of medication and represented 
by counsel.” If further detention is ordered, a full hearing must occur within two 
weeks; notice of this hearing must include, inter alia, notice of the statutory right to 
jury trial,” of the standards to be applied at the hearing, and of the evidence to be 
presented in favor of detention?’ Hearsay evidence may not be relied upon? Com- 
mitment may not be ordered unless the state proves beyond a reasonable doubt that 
the individual is mentally ill and that, because of this illness, “there is an extreme 
likelihood that if the person is not confined he will do immediate harm to himself or 
others,” based upon a finding of a recent overt act, attempt, or threat to do substan- 
tial harm to himself or another?’ The state must also show, although perhaps not 
beyond a reasonable doubt, that the disposition sought is the least restrictive alterna- 
tive suitable for the patient.28 The patient has the right to appointed counsel, as 
distinct from a guardian ad litem, who might view his role as advisory rather than 
adversary. Counsel must be appointed before the preliminary hearing and have 


23d. at 1091, 1092. 

% There is presently no established federal right to a jury trial on commitment issues; cf. McKeiver 
v. Pennsylvania, 403 U.S. 528 (1971). Such right as is recognized in the states is generally statutory 
in nature. People ex rel. Keith v. Keith, 38 Ill. 2d 405, 231 N.E.2d 387 (1967). Although made 
popular in the nineteenth century through the crusade of a former mental patient who believed 
herself to have been railroaded into an asylum by scheming relatives, mandatory jury trial dis- 
appeared as a matter of state law in 1953. ROCK, JACOBSON & JANOPAUL at 16-18, Today, jury 
trial is available in civil commitment of the mentally ill, even on demand, in only 16 jurisdictions. 
THE MENTALLY DisasLeD 53. Eight jurisdictions make juries available to retarded citizens in 
commitment proceedings. INSTITUTIONALIZATION OF THE MENTALLY RETARDED 90, 111-12 (R. 
Newman ed. 1967) [hereinafter cited as INsTITUTIONALIZATION]; Kuhlman, supra note 3, at 14 
and Appendix. 3 4 i 

Rock, Jacosson & JANOPAUL at 17 characterize the “emphasis given jury trial . . . [as] a 
hysterical reaction to a more serious but unresolyed set of problems: the shortage of mental 
health treatment facilities and the lack of sophistication in technique, accompanied by public 
horror of mental illness.” Since the recent procedural developments, including Lessard, rest on a 
discovery that the same set of problems remains with us, still unresolved, one might expect a 
recrudescence of interest in jury trials. The Supreme Court has moved both away from and 
toward a jury right in recent years. McKeiver, 403 U.S. 528 (1971), found no right to jury trial 
on behalf of children charged with delinquency in juvenile court. In Humphrey v. Cady, 405 U.S. 
504 (1972), the Court suggested that Wisconsin’s refusal of a jury trial to one class of mentally 
ill persons (criminals), when this procedure was made available to all others, might offend the 
equal protection clause. Although it did not have to decide whether jury trial is constitutionally 
required absent a statute providing for it in the general run of commitment cases, dicta concerning 
the importance and function of the jury could be so interpreted. 405 US. at 510. Similar reason- 
ing may sometimes support a jury trial claim by retarded citizens, particularly if the commitment 
standard includes a nonmedical and potentially stigmatic criterion such as “dangerousness.” See 
In re Gary W., 5 Cal. 3d 296, 486 P.2d 1201, 96 Cal. Rptr. 1 (1971); Kay Farnham, Karren, 
Knakel & Diamond, Legal Planning for the Mentally Retarded: The California Experience, 60 
CALIF. L. Rey. 438, 522-25 (1972). 
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access to all reports.” The court comes within a hair's breadth of announcing 
counsel must be present at all psychiatric interviews, but suggests that the indi 1 
ual’s rights may be adequately protected if the interviews are recorded and written 
results provided to counsel for his use. Finally, the privilege against self- 
incrimination is said to apply: The individual is entitled to notice that anything he 
says may be used against him in the ensuing commitment proceeding and that he is 
not required to speak with examining psychiatrists. 9! j 
The arguments for a similar perspective in conjunction with the commitment of 
mentally retarded persons are easily developed. Even more than mental illness, 
mental retardation is a lifelong condition. Plainly, distaste, although not formal com- 
munity condemnation, attaches to the label of mental retardation. Once institu- 
tionalized, few retarded citizens are released. Like mental hospitals and juvenile 
training schools, the larger institutions for the mentally retarded emphasize security 
and confinement, rather than programs of treatment or habilitation. Not a few are 
shockingly brutal. Some persons have forcefully argued that institutions which 
house the disadvantaged will always descend to this level because the safekeeping 
function is the only one society will finance over the long term for what most people 
see as a surplus population?” Most important of all, confinement in an institution 
total care is a massive restriction on one’s ability to wander the streets and do what 
one will. In sum, all the ingredients exist to produce a holding, as in Lessard, Dixon, 
or Gault, that due process requires the most formal of procedures when commit- 
ment of a mentally retarded citizen to a state institution is sought against his will. 
The symbolic value of decisions like Lessard is great. They force attention to 
the outrages society perpetrates in the name of beneficent care at such places as 
Partlow School “or Willowbrook,” as well as to slipshod or antiquated procedures 
by which retarded citizens may be committed to a state school or subjected to other 
decisions having a major effect on their lives. Court decisions may galvanize wel- 
come public pressure for the protection of human decency and dignity and jolt 
state legislatures into defining more appropriate procedures for these actions. 
Evidence of this impact can be found in such measures as a bill recently submitted 
to the Ohio state legislature for reform of procedures regarding the institutionali- 
zation of mentally retarded persons.” The bill details at considerable length a variety 
of innovative procedures and institutions% and clearly has more than a coincidental 
relationship to Lessard and other recent court decisions. 


Id, at 1097-1100, 

Wfd. at 1100. 

“Td. at 1100-02. 
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(1961). 

“Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 
1305 (5th Cir. 1974), See also Murdock, supra note 3, at 148-49 (1972). 

“New York Ass'n for Retarded Children v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973). 

* Ohio S.B. 336 (1973). 

*Ohio S.B. 336 (1973) § 5123.40 establishes a legal advocacy service to receive and act upon 
complaints arising from institutional practices and to see that all persons institutionalized or whose 
institutionalization is sought are fully informed of their legal tights and adequately rej 
by counsel. Section 5123.02 requires the legal advocacy service to review all “voluntary” admis- 
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Yet state legislatures, even when prodded into careful definition of commit- 
ment or other procedures, may be unwilling to accept all of the measures required 
by the Lessard court. The draftsmen of the Ohio bill did not provide, for instance, 
that retarded citizens could refuse, on “self-incrimination” grounds, to submit to 
the diagnostic process.4? Other courts also may view some aspects of the problem 
differently. The specific due process questions raised by Lessard and other decisions, 
then, must be critically examined. 


PRELIMINARY PROPOSITIONS 


Retarded citizens unquestionably share equally with all others the constitutional 
right not to be deprived of life, liberty, or property except by “due process of law.” 
The issue is not whether they enjoy this guarantee, but what it means in particular 
cases. It applies whenever government compulsion is brought to bear on the indivi- 
dual: compulsion to go to school or leave school; compulsion to go to special schools 
for the mentally retarded; compulsion to work in a sheltered workshop or live in a 
community home; or compulsion to live in Partlow School. “The requirements of 
due process are not static [but] vary depending upon the importance of the interests 
involved and the nature of subsequent proceedings.”™ Thus, passage of a statute 
imposing the obligation nearly suffices to compel attendance at school generally, 
Given society's right to impose the obligation, a proposition not questioned here, 
factual issues requiring individual decision (age? suitability of a proposed substi- 
tute?) occur only at the fringes. But more discriminating procedures are called for 
when a particular differentiating institution is pointed to—whether it be a special 
class, a sheltered workshop, or a large state “school.” The due process question is: 
What is the constitutionally required minimum procedure for each such assignment? 
The answer may vary, in part, with the stringency of the restrictions imposed. One 
must resist the temptation to use “institution” as if it invariably meant a brutal state 
school, or “due process” as if that could mean only the protections associated with 
criminal trials.” 

The complex assessment of what due process requires in various situations 
depends on a clear view of what procedures can and cannot accomplish. The prin- 
ciple of normalization, for example, suggests that procedures ought to produce a 


volition supplied parent and court bearings if the 
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pendent Section $123.15 abolishes 
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to believe the person retarded has not been shown. 

“Lessard v. Schmidt, 349 F. Supp. at 1086; accord, Goldberg v. Kelly, 397 U.S. 254, 263 (1970); 
Hannah v. Larche, 363 U.S. 420, 442 (1960). 

“See Pema REPORT at 28. 
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vector pointing toward the least restrictive measure and toward integration into 
community life. Demanding standards and, perhaps, a demanding burden of proof 
might tend to reduce the number of mentally retarded citizens who are identified 
as requiring intervention at each level, and thus forward this goal. Similarly, the 
need to supervise institutional conditions and to ensure that necessary habilitation 
services are provided suggests the importance of periodic review of commitments. 
There may also be a need to limit the amount of time that may be taken involun- 
tarily to accomplish habilitative goals for citizens able to live in the community 
without danger to themselves or others,*° 

It remains fundamentally true, however, that some retarded citizens require 
Special services from the state. Most often this service is education or training, but 
occasionally it involves a sheltered place to live and work as an adult and, some- 
times, total care. Appropriately, this volume stresses the need to devise legal means 
appropriate for forcing the provision of such services and controlling their adequa- 
cy.!We must not delude ourselves into believing that “inadequacy of treatment 
facilities . . . [can] be overcome by imposing legal controls on commitments. . ve 
Elaboration of procedural protection [is] probably successful in keeping people 
out of mental hospitals [and facilities of any nature for the retarded], but it [does] 
not necessarily keep the right people out or keep people out for the right reasons."” 
Indeed, requiring procedures on a criminal model runs the risk of legitimizing, at 
least unconsciously, the stigmatic labeling and prisonlike incarceration that are said 
to produce the requirement. Any tendency to respond to the demands of institutional 
improvement with a Papering over of procedural reform must be scrupulously 
avoided.43 

The conditions at Willowbrook or Partlow School are objectionable under 
any circumstances; no procedure can legitimate them. The unhappy conclusion 
that children must be kept out of special classes, institutions, or any other setting 
which, properly funded and administered, would provide the best available treat- 
ment for them— is a response to society's failures and not to the children’s needs. 

Nor is it clear how valid the law's distinction between “voluntary” and 
“involuntary” commitment is as applied to the mentally retarded citizen who needs 
specialized care. Many voluntary commitments are voluntary only in the most 
superficial sense. Statutes sometimes require the procedure and give the person 


E.g., Ohio S.B. 336 (1973) § 5123.15 (H) and (1), See also S. 458, 93rd Cong., 1st Sess. (1972) (Senator 
Javits’ “Bill of Rights for the Mentally Retarded”), notably §§ 1224 (“No individual whose needs 
cannot be met by the facility shall be admitted to it"), § 1226 (comprehensive evaluation before 
admission), and § 1227 (c) (annual review). On the interrelation of procedure and control over 
disposition and institutions, see Reisner, Psychiatric Hospitalization and the Constitution, 1973 
U. ILL. L.F. 9. 

“'See generally Burt, pp. 418-37, Chapter 14 of this volume. 

“Rock, JACOBSON & JANOPAUL at 17-18, Institutions are not always unwanted by those who have 


Ist Sess. (1972). As drafted, the bill stated as one purpose “to minimize inappropriate admissions 
to residential facilities.” The association recommended adding “and to maximize necessary 
admissions.” 119 Cono. Rec. $910-11 (daily ed. Jan. 18, 1973). 4 
“Procedural reform in response to institutional deficiencies—leaving the institutions essentially 
unchanged—has too often characterized juvenile justice reform. A. PLatr, THe CmLD SAVERS 
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involved no option to waive it; and any such waivers would themselves be open to 
serious question. Conversely, many voluntary commitments involve no substantial 
volition on the part of the individual committed, He may be severely limited in his 
ability to understand what is taking place, or the admission may be made with the 
consent of his parent or guardian. For the mentally retarded, it is probably prefer- 
able to regard all commitments as avoluntary, rather than either voluntary or in- 
voluntary, and to develop a single procedure to protect all individuals from improper 
commitment." 

Attention must also be paid to ensuring procedures that are workable, both to 
air disputes and to foster attitudes which promote conscientious resolution of these 
disputes. Commitment hearings often have occurred essentially as a matter of 
routine, without regard to the existence of real dispute. Recent empirical studies 
of the commitment process have shown that routine judicial consideration of com: 
mitment has generally failed to generate significant decisional controls Whether 
or not judicial process is theoretically available, the basic decision has in fact been 
made medically. Routine hearings have served little purpose other than confirma: 
tion and, perhaps, influencing the presenting hospitals’ choice of cases in which to 
press for commitment, 48 


“This problem is discussed more extensively at pp. 465-68 infra, 

See Kay ot al., supra note 24; R. Auten, E. Fersren & H. Wenoren, MENTAL IMranounr AND 
Lecat INcomprrency (1968); Ancy Srectat STUDY; Cohen, The Function of the Attorney and the 
Commitment of the Mentally Ill, 44 Texas L. Rev. 424 (1966); Dix, Acute Psychiatrie Hospitali- 
zation of the Mentally Ill in the Metropolis: An Empirical Study, 1968 Wasn. U.L.Q. 485; Project, 
The Administration of Psychiatric Justice: Theory and Practice in Arizona, 13 Amz. L. Rev. 1 (1971); 
Rost} Legal Norms and Practices Affecting the Mentally Deficient, 38 Am. J. Oxmmorsyouatny 635 
(1968), 


Rock, JAconson & JANOPAUL at 256-57 make this point repeatedly — and in striking fashion: 
The deficiencies of judicial decision-making are not simply those arising from the fact that judges 
are not medically trained, but rather they arise from the manner in which courts work. Judicial 
decision-making is designed to resolve confrontations between conflicting interests and deter- 
mine them in accordance with some rule. In principle, the determination would hold for 


judicial 
that remain unresolved after an intensive culling effected through negotiation 
Presented for judgment in conventional adjudications are the cases in which consensual judy 
ment has failed, and such cases are resolved, as a last resort, by fiat derived from legal rule. 
This is true of both civil and criminal cases in which only 10 to cases filed 
are actually tried. 
In the judicial process as applied to commitment proceedings, both the matter for decision 
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according to some eee 
In addition to this difficulty, but related to it, is the fact that commitment decision-making does 
not ordinarily deal with those cases that cannot be disposed of by some preliminary process such 
as negotiation. It is concentrated instead on a flow of cases most of which are destined for routine 
disposition and few of which involve the confrontation that characterizes adjudication. 
*Rocx, Jaconson & JANOPAUL at 122. Kuhlman, supra note 3, notes that at least 17 states have formally 
Placed effective control over the commitment process in hospital directors’ hands by permitting them 
to refuse admission to a retarded citizen, whether or not he is committed. See also Kay et al... supra 
eee anit 15: Fewer thes 10, Ropeses. provide Eat Be comenianent Cecieion bees is 
La i . Kuhlman, supra note > 
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although professional attitudes and limitations on available facilities will often point in the same 
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These observations are supported by a recently published study of California's 
commitment practices in dealing with the mentally retarded.*’ Four state hospitals 
for the mentally retarded were studied. One regularly required formal judicial com- 
mitment of all admittees; the other three required commitment only if no parent 
or guardian was available to apply for voluntary admission or when the retarded 
citizen approached majority“ In none of the four institutions did the judicial involye- 
ment or a lawyer’s aid significantly control commitment or the agencies involved. 
Parents seeking help for their child and themselves went to doctors, teachers, and 
social workers—not lawyers—who referred them to the hospitals, which decided on 
medical grounds whether or not to accept the child. Parents, hospitals, and judges 
alike viewed the judicial proceedings as a mere formality. Less than one-fifth of the 
judges regularly sought to determine whether the parents in seeking commitment 
were acting for any reason other than the best interests of their child; only two re- 
called over hearing a contested case. None had ever refused to commit a child. 

Is this rather typical result the product of a failure of judicial and lawyerly 
energy, much akin to the failures of dedication and resources which too often mark 
the institutions themselves? Certainly, such matters are often put in the charge of 
lower echelon judges. When lawyers are made available, they are provided under 
circumstances which make it extremely unlikely that careful representation will 
occur.” To some degree this reflects the low Priority generally attached to the 
funding of such social service enterprises. It is also reflective of lawyers’ awe at 
what appear to be specialist judgments. But, apart from this, mandatory hearings 
use trial procedures essentially for ratification, a function to which adversary pro- 
cesses are poorly adapted.>° The result, as the task force noted, is procedures which 
“actually impede justice.”>! 


direction. The question remains whether less cumbersome “procedures,” such as availability of an 
advocacy service, would not produce the same result. 

Where commitment is sought by an incompetent’s parents or guardians, formal procedures may 
also have the effect of lifting a psychological burden from them. Given the ineffectiveness of such 
hearings to protect the incompetent, however, the appropriateness of lifting this burden is unclear. 
See pp. 465-68 infra. $ 

As the least restrictive alternative comes to be a required part of any commitment setting, 
required judicial hearings might also prove effective in ensuring that this standard is met. Again, 
however, it may be that less cumbersome procedures would accomplish the same result as well or 
better. 


if ratification and disposition are the limited aims, a requirement of walking through an ostensible 
adversary hearing is hard to justify. Notice and an Opportunity to register protest, and perhaps the 
right to counsel, would seem sufficient for the carrying out of any of these functions. 
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Finally, some attention must be paid to the limits placed by the Supreme Court 
on the criminal analogy. Even the most enthusiastic reading of Gault and the deci- 
sion which followed it, In re Winship”? cannot obscure the Court’s dependence on 
the fact that the children in question were being punished for committing acts that 
would have been criminal in an adult. The Court found and relied upon the formal 
stigmatic condemnation by the community for commission of a crime. The loss of 
liberty upon which it also relied was equally seen for its formal resemblance to adult 
punishment. In its footnotes the Court consistently eschewed any purpose to reach 
the prehearing or dispositional stages, the two stages which are most significant 
to the discussion here, or hearings involving children not accused of adult crimes. 


DUE PROCESS REQUIREMENTS IN DECISIONS 
AFFECTING MENTALLY RETARDED CITIZENS 


These propositions outlined, Lessard and Dixon can be examined as they bear on 
some of the major procedural issues affecting mentally retarded citizens.” The 
examination proceeds on the assumption that there are persons who do require 
residential care for particular purposes, as well as persons who do not. This frame- 
work has its own important procedural implications. The Supreme Court has stated, 
in the somewhat similar setting of procedures to determine incompetence for trial, 
that “due process requires that the nature and duration of commitment bear some 


52397 U.S. 358 (1970). * k 

53Compilations of state statutes, showing their diversity and complexity, may be found in Kuhlman, 
supra note 3, and INSTITUTIONALIZATION. Comparable treatment of mental illness commitment 
Statutes appears in THE MENTALLY DISABLED. : : 

In some of the notes, for example note 24 supra on jury trials, an effort is made to Suggest lines 
of development on issues not discussed in the text. One such omission is the matter of commitment 
by certification. As suggested at pp. 445-46 supra, such commitments are authorized by the certi- 
ficates of medical examiners, usually two, without more. A hearing is available only on protest, but 
the opportunity to protest is very rarely taken. Absent such protest, judicial imposition of the com- 
mitment need never be sought. See note 21 supra. f ; 

The constitutional weaknesses of the scheme may include the use of a strictly medical standard 
(pp. 459-60 infra) and apprehensions about the reliability of the protest process. The main issue, 
however, is likely to be the use of a procedure which permits commitment to occur before any 
desired hearing has been held. Imposition of a sanction or disability prior to hearing has been said 
ina variety of contexts to be strictly the Sarepan a sheen een ree hag 
compelling factor, the opportunity to demand (and receive) a hearing, at least = 
seas mia precede the Pra AR See Goldberg v. Kelly, 397 U.S. 254, 260-61 (1970); ponte % 
Schmidt, 349 F, Supp. 1078, 1091 (E.D. Wis. 1972) vacated for entry of definitive daerea A A 
473 (1974), clarified, 379 F. Supp. 1376 (E.D. Wisc. 1974), vacated on procedural P s : $ 
1943 (1975); State ex. rel. Fuller v. Mullinax, 364 Mo. 858, 865-66, 269 S.W. 72 at s ( } o a 
75 Harv. L. Rev. 847 (1962). But see Fhagen v. Miller, 29 N.Y.2d 348, 278 N.E.2d ui cert. a l, 
409 U.S. 845 (1972), hearing pending on abstention, 312 F. Supp. 323 (S.D.N.Y. 197 ) (“protect AG 
shield of checks and balances” made unpersuasive the claim that preadmission hearings were manda 

tory). Pace s, P . 
I ning retarded citizens, an emergency requiring immediate action 
seem union oe ihe codona] classification cases, for example, notes 62 et seq. 
infra, the courts generally forbade educational decisions to be put into effect pan the Ppportanily 
to seek a hearing, or the hearing itself, had passed. Whatever its advantages where no protesi n 
made, a certification procedure which does not provide for notice (and hearings where requested) 
prior to admission seems highly vulnerable to constitutional attack. 
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reasonable relation to the purpose for which the individual is committed.”54 Tech- 
niques for ensuring both proper placement and the quality of care and treatment 
are not readily comprehended in the criminal model55 For the problems under dis- 
cussion, these assurances may be more important than the sometimes illusory alter- 
native of freedom from any commitment. 

In a number of respects, the analogy to criminal trials is unnecessary to the due 
process conclusions reached in cases like Lessard and Dixon. Increasingly, con- 
stitutional claims regarding required procedures have been decided on the basis 
of a particular analysis of the contending interests before the court, including both 
the characteristics of the parties and the nature of the controversies to be resolved.*® 
Although a rule so generally stated leaves the judiciary considerable room for ma- 
neuver, the trend of recent decisions has been characterized by marked insistence 
on protection of individuals threatened by their government with any “grievous 
loss.”*’Elaborating on the premise that “the fundamental requisite of due process 
of law is the opportunity to be heard...at a meaningful time and in a meaning- 
ful manner,”58 courts have described in detail the procedures constitutionally re- 
quired in a variety of administrative settings, ranging from termination of welfare 
benefits59 to suspension of driver’s license.60 

The strength of this approach is that it may be brought to bear on any govern- 
mental decision which might adversely affect the life, liberty, or property of a re- 
tarded citizen, whether or not it can be shown that the decision taken resembles 
conviction for crime, or that the outcome resembles imprisonment.*! The decisions 
that will have to be made cover a broad range, from educational classification of 
children to guardianship decisions, to placements in sheltered workshops, and 
commitment to state schools. The recent litigation involving special education 
makes the classification decision a particularly useful example. 


In Educational Placement 


Special education faces many difficulties in this country. It is too often the financial 
weak sister in public education and is used as the dumping ground for disciplinary 


54 Jackson v. Indiana, 406 U.S. 715, 738 (1972). 

55 These techniques are provocatively explored in Chambers, Alternatives to Civil Commitment of 
the Mentally Ill: Practical Guides and Constitutional Imperatives, 70 Micu L. Rev. 1107 (1972). 
Professor Chambers demonstrates with some force the nonapplication of the principle requiring 
exploration of alternatives to criminal dispositions. Id. at 1165-67. See also Chambers, Chapter 16 
of this volume. 

56 See Goldberg v. Kelly, 397 U.S. 254 (1970); Cafeteria Workers, Local 473 v. McElroy, 367 U.S. 886, 
895 (1961); Hannah v. Larche, 363 U.S. 420 (1960). 

°7See, e.g., Fuentes v. Shevin, 407 U.S. 67 (1972); Board of Regents v. Roth, 408 U.S. 564 (1972); 
Perry v. Sinderman, 408 U.S. 593 (1972); Bell v. Burson, 402 U.S. 535 (1971). 

8 Goldberg v. Kelly, 397 U.S. at 267. 

9 Id. at 254, 

30 Bell v. Burson, 402 U.S. 535 (1971). 

To be sure, such showings are part of the calculus, although I believe that they lead more appro- 
Priately to a refusal to commit at all than to the conclusion that criminal standards apply. 
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problems and other students stigmatized by racial or cultural prejudice. In addition, 
the diagnostic tests employed sometimes measure a child’s socioeconomic class or 
primary language group, rather than his inherent intellectual and socioadaptive 
abilities.62 Yet substantial numbers of children do require special educational 
services in some form. For these children routine social promotion in normal schools, 
in the absence of special programing, can be an introduction to confusion, regres- 
sion, and social maladjustment £3 To place these children in a setting in which they 
have opportunity to grow is not punishment. To exclude them from the restriction 
on their liberty imposed by compulsory education laws is punishment. 

Special education became the subject of litigation in Pennsylvania Association 
for Retarded Children v. Pennsylvania®and Mills v. Board of Education. These 
suits were primarily intended to force the authorities to provide appropriate edu- 
cational facilities to children who had been denied them®® But in each suit, the 
lawyers also requested and received the recognition of significant additional rights 
for their clients. These rights included a statement of detailed procedures for 
determining which children were to be sent to special facilities: advance notice of 
proposed action, with a recital of its basis; a right to an independent psychological 
reexamination at a federal or state testing and diagnostic center; the opportunity 
to have a full adversary hearing before educational officers other than those who 
had made the recommendation, with counsel present and school officials available 
for examination; a written decision on the record made at the hearing; and preser- 
vation of a transcript for use in judicial review. 

The court’s acceptance of these claims is not surprising. The consequences 
for the child of a wrong decision in either direction are severe. The risks of wrong- 
ful assignment to special education may be graver than those of social promotion, 
in light of public attitudes toward mental retardation and the probable economic 
and social consequences for a child removed from the normal track. At a time when 
the right to be heard in advance of adverse governmental action had received enor- 


Larry P. v. Riles, 343 F. Supp. 1306 (N.D. Calif. 1972), aff'd, 502 F.2d 963 (9th Cir. 1974). Further 
litigation addressed to this problem is reported in A CONTINUING SUMMARY OF PENDING AND COM- 
PLETED LITIGATION REGARDING THE EDUCATION OF HANDICAPPED CHILDREN 43-51 (A. Abeson ed. 
1973) [hereinafter cited as CONTINUING SUMMARY]. See also Sorgen, Chapter 8 of this volume; Ross, 
DeYoung & Cohen, Confrontation: Special Education and the Law, 38 EXCEPTIONAL Sasi 
(1971); Sorgen, Testing and Tracking in Public Schools, 24 Hast. L. Rev. 1129 (1973); et 
Separation of Poor and Minority Children into Classes for the Mentally Retarded by the ne eto. 
Tests, 71 Micu. L. REV. 1212 (1973); Note, Constitutional Tests for Standardized Ability Tests Use 
i i 4 1973). 3 

E Con e Lan es nf Tarar The Interpretation Interview, in PSYCHIATRIC 
APPROACHES TO MENTAL RETARDATION 455, 458 (Menolascino ed. 1970). 

64334 F. Supp. 1257, 343 F. Supp. 279 (E.D. Pa. 1972) aka ar Dank LT On 

85348 F. Supp. 866 (D.D.C. 1972). This case and PARC are discussed at len; 5 - 
stitutionat Right 1 Education: me Quiet Revolution, 24 Hast. L. Rev. 1087 (1973); Note Due Process 
in Placement Hearings for the Mentally Retarded, 41 Geo. Wash. L. Rev. 1033 Ua URS 

Other reported right to education litigation has a similar focus. See Symposium, The ne i tig A 
of the Mentally Retarded, 23 Syr. L. Rev. 991 (1972); CONTINUING SUMMARY at AA e qpa 
tight to be compelled to undergo schooling with the rest of the juvenile community and, ne a Ai 7 
to receive adequate schooling, seems far more central to retarded citizens goals than t W an ee 
this compulsion requires special procedures when this schooling is received in a special building 
class. 
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mous impetus in public law generally,®’ recognition of children’s interest in 
procedures which foster accurate classification and assignment to appropriate 
educational settings within general and special programs was only to be expected. 

Two initial procedural stages—one implicit and one explicit in the opinions— 
are particularly important. The first stage is a conference with school officials at 
which they may explain informally the basis for their proposed action. The second 
is notice of the right to an independent reexamination at a state or federal testing 
and diagnostic center, at which the school’s assessment may be confirmed or thrown 
into question. Sifting out, before hearing stage, those cases which involve no 
genuine controversy is an essential of efficient procedure. Hearings without con- 
troversy are destructive, not only because they needlessly consume resources and 
time, but also because their repetition ultimately anesthetizes the hearer to genuine 
controversy. Both the conference and retesting serve the sifting function well, In 
doing so, they protect the dignity of the individuals concerned—the children, the 
parents, and the sometimes harassed school officials. Before battle lines become 
too sharply drawn, the informal conference and the objective reevaluation by an 
outsider may lead officials to withdraw their initial decision or may lead parents to 
accept the recommended action. 

Calling the parents’ attention to their right to use federally- or state-funded 
testing and diagnostic centers is a Particularly welcome measure. The child’s 
Capacity, the principal matter at issue, is determinable with greater precision by 
mental health and education professionals than by a hearing officer employing 
traditional adversary procedures.®8 Reexamination is useful both as a check on 
sometimes inadequate school procedures and as protection for parents likely to be 
overawed or mystified by “scientific” findings. A further issue is whether the reex- 


87 See pp. 453-54 & notes 56 & 57 supra. 

% The use of reexamination, rather than hearings, as the principal check on administrative action is 
well established, whether or not common, in setting requiring grading decisions. See, e.g., U.S. 
ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE PROCEDURE, ADMINISTRATIVE PROCEDURE IN 
GOVERNMENT AGENCIES Pt. 7, Administration of the Grain Standards Act, Department of Agriculture, 
S. Doc. No. 186, 76th Cong., 3d Sess. 15-17 (1940). Such procedures have also been used when liberty 
is involved, as in medical classifications under the Selective Service System. 32 C.F.R. pt. 1628 (1972). 
Where veracity is not at issue, and the capacity of a hearing officer to make his own determination 
is limited, lawyers’ instinctive reliance on the trial as the superior engine for determining the truth 
seems out of place. In the special education cases, the Proposition need not be taken that far; re- 
examination was provided for, not as a form of appeal from the initial action, but as a litigative tool, 
to permit the parents an informed decision whether or not to challenge those conclusions and a 
basis on which possibly to do so. 

In neither Mills nor PARC was the right to reexamination put on a constitutional footing. Each 
case relied on the existence of publicly financed testing and diagnostic centers and provided only 
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amination, once made available, should be given some force. If it may be suppressed 
by the parents, one risks endorsing only the adversary, and not the confirmatory, 
function of this innovation. No court has yet suggested that properly identified 
students have a right to remain in regular public school classes; the issue has been 
how to develop a reliable identification technique.’ There may still be occasions 
for a hearing to resolve contentions regarding the appropriate disposition or the 
suitability of the proposed special education facilities. The reexamination technique, 
however, is likely to narrow significantly the range of disputes that will eventually 
result in a formal hearing. 

Several substantive propositions with procedural implications are ably devel- 
oped elsewhere in this volume. The first relates to a possible constitutional right 
to restrict governmental action to that with the least possible detriment.’! The 
second, a corollary of the first, concerns the right to enjoy an educational setting 
as close to normal as the child and his classmates are able to profit from.72 The pro- 
cedural consequences of these substantive rights were forseen by the task force 
report in its remark that the “possibility of doing justice . . . turns upon [not only] 
correct appreciation of the relevant circumstances, [but also] a suitable range of 
possible dispositions.”73 Procedures must be adopted for ventilation of disposi- 
tional issues; the problem is what these procedures ought to be. It has been force- 
fully suggested that traditional adversary procedures are unlikely to ensure a 
meaningful search for alternatives to civil commitment74In the educational setting, 
the need for flexibility of response and the very subtlety of the cascade approach 
argue against rigorous formality. Children are not necessarily well served if their 
parents are able to dissuade teachers from action by the threat of embroilment in 
cumbersome hearings, and any educational resources committed to these hearings 
are almost necessarily diverted from the primary business of education. A flexible 
response could be implemented by requiring state diagnostic centers to suggest 
Suitable alternatives or by forming units similar to New York’s Mental Health In- 
formation Service75to oversee the operation of special education in general. Finally, 
some provision for periodic reassessment probably is needed, with the dual purpose 
of identifying mistaken assignments and exercising a measure of control over the 
quality of individual services. 


In Institutionalization: The Clear Minimum 


Other decisions affecting mentally retarded citizens will each encompass its own 
set of procedures, varying with the function and gravity of the decision made76 


aiy i to grant an order returning the plaintiffs to regular school classes. 
e to adopt selection procedures that would not ave ey 
discriminatory impact. See also Hobson y. Hansen, 269 F. Supp. 401, 471-73, 511-15 (D.D.C. 1967); 
Sorgen, pp. 215-44, Chapter 8 of this volume. 

71 See Chambers, Chapter 16 of this volume. See also Chambers, supra note 55. 

72See Herr, Chapter 9 of this volume. 

3Ppmr REPORT at 16. 

“4Chambers, supra note 55, at 1168-76. 


*5See pp. 468-70 infra. 5 3 
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The decision that will have the gravest impact, however, is the decision that a re- 
tarded person must live in a particular place, subject to a limited regime, with highly 
restricted rights of travel, social intercourse, and choice in all aspects of life. Ina 
word, commitment. Although the frequent irrelevance of “voluntariness” in this area 
must be borne in mind, for the time being “involuntary” commitment will be the 
topic of discussion. And whereas commitment could be to a small, relatively open 
“group home,” for the moment commitment to a large impersonal institution will 
be considered. 

The pervasive character of the restrictions here imposed, which has consist- 
ently been given enormous weight in the due process calculus,77 requires consider- 
ably more rigorous procedures than would be tolerated in assigning students to 
special classes. Although historically the commitment hearing has been marked 
by informality, Lessard and Dixon clearly reflect a movement toward greater pro- 
cedural protection in the commitment process. A specific analogy to criminal 
Proceedings, however, is of questionable validity and in some ways seems unneces- 
sary, inappropriate, and potentially harmful. The potential harm arises from the 
inadequacy of the criminal model for a thorough exploration of dispositional 
alternatives, and from the danger that use of the criminal model may tend to justify, 
at least unconsciously, institutional neglect of persons committed. The criminal 
model may be inappropriate where the goals pursued by the state are indeed benev- 
olent and protective, rather than punitive. These concerns about transposition 
of the criminal model to other areas are not new; they animated Justice Harlan’s 
concurrence and dissent in Gault78 where the criminal law and its attitudes were 
a good deal closer. 

Reaching for procedures that would ensure fundamental fairness, yet preserve 
the essential elements of the state’s purpose, Justice Harlan identified three re- 
quired procedures: timely and adequate notice of the proceeding and its possible 
outcomes; provision of counsel, appointed as necessary; and a written record, or 
its equivalent, to facilitate review. Interpreted with a view to what fairness requires 
for the mentally retarded citizen, these measures accomplish much. 

Timely and adequate notice, in this context, easily bears the interpretation 
placed on it by Lessard, Dixon, PARC, and Mills: notice not only of date, place, 
time, and proposed action, but of the standard to be applied, the names of witnesses, 
and reports of all examinations.79 Where the principle of the “least restrictive alter- 


if, as the task force recommended, PPMR REPORT at 25, his guardian might be given authority 
to “consent” to his placement in an institution. Other useful Starting points for consideration of the 
issues here are Murdock, supra note 3; R. ALLEN, E. FERSTER & H. WEIHOFEN, supra note 45; Levy, 
Protecting the Mentally Retarded: An Empirical Survey and Evaluation of the Establishment of 
State Guardianship in Minnesota, 49 Minn. L. Rev. 821 (1965). 

7 See, e.g, Morrissey v. Brewer, 408 U.S. 471; cf. Chambers, supra note 55, at 1155-64. 

78387 U.S. at 65. p 

79 Lessard v. Schmidt, 349 F. Supp. at 1092. Whether the alleged retarded person must personally receive 
this notice and appear at the hearing has long been the subject of heated controversy (THE 

"ALLY DISABLED at 51 e¢ seq.) which Lessard resolves affirmatively. The withholding of notice 

because of “kindness” to the retarded citizen is in effect a prejudgment of the case and sub- 
stantially undercuts any provision which might limit hearings to cases of actual protest. To be 
sure, the giving of notice must be handled with tact and understanding and where competence is 
in issue, a friend or relative must also be notified. 
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native” is used, notice would also be required of the alternatives considered and 
the disposition to be proposed. Each of these measures seems likely to reduce 
controversy. 

With confinement at risk and competence at issue, the right to legal assistance 
is equally clear: “The Court has frequently emphasized [its] importance in proce- 
edings in which an individual may be deprived of his liberty . . . ; this reasoning must 
include with special force those who are commonly inexperienced and immature.”80 
Leaving aside for later examination the question of whether counsel may assume 
guardianship roles, adequate legal representation will require that counsel be inde- 
pendent of the court, the institutions, and individuals with possibly conflicting 
interests. His client must be the mentally retarded individual. He will also have to 
be appointed in sufficient time to evaluate and prepare his client’s case adequately 8! 

Counsel’s responsibility to assure his client an appropriate disposition®? raises 
the issue of whether the right to counsel must be said to include a right to expert 
assistance and to an independent reexamination. Dixon asserts the right, but with- 
out explanation and in an essentially consensual setting; the Lessard court did not 
reach the question. Although the Supreme Court has rejected a similar claim in the 
criminal context, this occurred before the recent surge of interest in procedural 
matters and at a time when psychiatric testimony was considered more precise than 
it is thought to be today.83The ruling has been overruled for federal criminal prose- 
cutions by statute,84and there are strong suggestions that the opposite constitutional 
result would be reached today85 On the present view of the psychologist’s art, and 
given the central importance in our setting of both diagnosis and prognosis, the 
argument here seems a fortiori. Counsel without such resources will find it impos- 
sible to understand or carry out his role effectively. And, as the experience in 
California suggests,86 provision for an independent expert view may be the most 


Significant of safeguards. 
At a minimum, diagnostic procedures must include measures to ensure the 


87n re Gault, 387 U.S. 1 at 73 (Harlan, J., concurring in part and dissenting in part); cf. Heryford v. 
Parker, 396 Pa 393 (10th E 1968); Lessard v. Schmidt, 349 F. Supp. at 1097-1100; THE MENTALLY 
DIsaBLED at 55. Counsel is infrequently provided and less frequently required, as a statutory matter, 
even for involuntary commitments of mentally retarded citizens. Of the 49 jurisdictions surveyed 
by Kuhlman, supra note 3, only 9 require, and 7 others permit, the appointment of counsel in com- 
mitment proceedings. Another survey of mental inea statutes reports 24 and 12, respectively, as 
the c . THE MENTALLY DISABLED at 54. f 

Bl Dead Sauda F. Supp. at 1099-1100; cf. Geboy v. Gray, 471 F.2d 575, 579-81 (7th Cir. 
1973); Coro. Rev. Stat. § 71-1-8(1) (1963). The prevailing low level of legal representation in com- 
mitment cases, where any is afforded, is amply described in the articles by Cohen and Dix, supra 
note 45. Mental health or retardation advocacy programs, like public defender programs, may run 
some of the same risks as now attach to individual appointment of courtroom hangers-on: pact 
encounters with the client and dependence on the good graces of the judge or institution. If funde! 
at a level that makes provision of services realistic, however, they offer compensating advantages. 
See pp. 468-70 infra; Chambers, supra note 55, at 1175-76. 

nee .2d 575, 579-81. ; 

sa peychintaw rooted Thet suffices?” United States ex rel. Smith v. Baldi, 344 U.S. 561, 568 (1952). 

8418 U.S.C. j! g 

e Sae United a 437 F.2d 371, 383-84 n.6 (4th Cir. 1971) (Sobeloff, 2 concurring in 
part and dissenting in part); Cooper v. United States, 337 F.2d 538, 539 (D.C. Cir. 1964), cert. denied, 
382 U.S. 1029 (1966) (Wright, J., concurring); Goldstein & Fine, The Indigent Accused, the Psychi- 
atrist and the Insanity Defense, 110 U.PA. L. Rev. 1061 (1962). 

®°Supra p. 452. 


460 The Mentally Retarded Citizen and the Law 


integrity and independence of the diagnostician. Among the salient facts of Dixon, 
and sufficient to decide this case without generally condemning medical certifica- 
tion procedures, was that the examination and certification took place in the 
hospital where the plaintiffs were already confined and were made by doctors on 
its staff. In their role as staff doctors they were committed to social protection and 
hence should have been disqualified from the critical certification decision. 

Lessard embodies the not strictly procedural judgment that the doctrine of 
“the least restrictive alternative” applies in the commitment setting.*” Although 
this judgment springs from the same concern for liberty that animates many crim- 
inal procedures, it is the particular needs of the mentally retarded or the mentally 
ill, not some analogy from criminal procedure, which give strength to this con- 
stitutional argument. The right to the least restrictive alternative is least likely to 
be recognized in criminal proceedings,*° and the procedures possible to vindicate 
ithave no strong analogue there.8° The importance of this right serves to underscore 
the dangers of uncritical reliance on the criminal procedure perspective. 


Institutionalization: The Gray Areas 


There is a number of respects in which Lessard appears to rely quite heavily on 
the criminal analogy, and it is in these respects that the procedural holdings seem 
more open to doubt and possibly of less real utility to the retarded citizen. The 
opinion categorically rejects the parens patriae, or helping, rationale of commit- 
ment laws: “The power of the state to deprive a person of the fundamental liberty 
to go unimpeded about his or her affairs must rest on a consideration that society 
has a compelling interest in such deprivation.”9° Willowbrook may be an institution 
of no help to its residents; if this is true, Willowbrook should be changed or closed. 
But the opinion’s categorical position would strike equally at placement in a shel- 
tered workshop or group home and ignores the truth acknowledged by the Presi- 
dent’s Panel on Mental Retardation — thatsome subjects of commitment proceedings 
may have no “fundamental liberty,” but rather may be fundamentally dependent?’ 
To insist that commitment procedures be viewed as deprivations without regard 
to the institution chosen may be further to obscure the obligation of help. 

Discussing the right to be silent in the face of psychiatric inquiry, the Lessard 
court states: 


It may be expected that most patients, like Miss Lessard in the present case, will 
desire to talk to a person they believe they can trust. Basic fairness requires, though, 
that they be given notice of the fact that their statements may indeed tend to in- 


87349 F. Supp. at 1095-96. cf. Rock, JACOBSON & JANOPAUL at 171; N.Y. Mental HYGIENE LAW 
§ 33.27 (d) (McKinney Supp. 1973). 

88 Chambers, supra note 55, at 1165. 

89d. at 1168-82. Lessard places on the state the burden of showing compliance, 349 F. Supp. at 
1096, but does not otherwise elaborate the procedures that might be followed. 

90349 F, Supp. at 1084. 

91PPMR REPORT at 15. 
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criminate them in the eyes of the psychiatrist and the trier of fact in a civil commit- 
ment proceeding 9? 


Thatis, the patient, whose trust of her physicians is central to her recovery, is to be 
warned that they are her adversaries and thus not to be trusted. Deeply impressed 
with Justice Brandeis’ warning that we must be most on guard to protect our liber- 
ties when the government’s purposes are beneficent?’ Lessard utterly rejects the 
procedural model of acting for the patient and insists that the state must treat him 
in all things, for procedural purposes, as an adversary. 

Is the retarded citizen privileged, as Lessard would suggest, not to cooperate 
in the diagnostic process? Given the kind of inquiries which must be made in any 
commitment proceeding, to so hold would be virtually to stymie the process. 
Perhaps one may require a showing of probable cause before submission to an 
evaluation can be insisted upon;®*but to suggest that the person need never submit 
on the basis of the Constitution’s guarantee that no one “shall be compelled in any 
criminal case to be a witness against himself” is an unwarranted extention of the 
text. It has been criticized strongly enough in the context of Gault, where the 
relation to criminal law was clear;°® here, no condemnatory charge has been 
brought; arguably, none pends the outcome of the evaluation. 

Its rejection of parens patriae reasoning also led the Lessard court to insist 
that mental illness alone was not a sufficient standard to support commitment. 
Responding to the frequent and forceful criticism of commitment laws, that they 
leave the definition of mental illness largely to the user9’and make unwarranted 
assumptions of incompetence?’ the court insisted that the state must prove dan- 
gerousness, defined as “an extreme likelihood that if the person is not confined he 
will do immediate harm to himself or others . . . based upon a finding of a recent 
overt act, attempt, or threat. . . .”99Must a similar standard be met in the retarda- 
tion context or is greater precision in defining requisite degrees of dependence 
sufficient? 

A limitation of commitment to “moderately, 


4, s 


severely,” and “profoundly” 


22349 F. Supp. at 1101. i i 
931d. at 1103, citing Olmstead v. United States, 277 U.S. 438, 479 (1928). In uttering this famous 


i i i i ie islation into doubt. The case 

sentiment, Justice Brandeis had no intent to call parens patriae legislation into 
concerned the admissibility of wiretap evidence obtained by illegal means which the government 
Sought to justify on the ground of good faith in enforcing the laws. Hence Brandeis’ response. It 
is apt for, say, the defendants’ explanation of their conduct in the Watergate case. It was not a 
warning against laws intended to aid the unfortunate, even though it has acquired this force today. 

®4See Ohio S.B. 336 (1973) §§ 5123.11 (B), (D) & 5123.14. } ah 

95 Cf. McNeil v. pete oh ee Institution, 407 U.S. 245, 250, 255 (1972), in which eight members 
of the court refused to reach the constitutional issue of self-incrimination under the fifth amendment 
i i iminal overtones. Fi 3 7 

% See E ATEA J., concurring in part and dissenting in part); Burt, Forcing pen 
on Children and Their Parents: The Impact of Wyman v. James, 69 Micu. L. Rev. 1259, 1294-130 
(1971). ot) i 

° See Livermore, Malmquist & Meehl, On the Justification for Civil Commitment, 117 U. Pa. L. Rev. 
75, 80 (1968). See also Rock, JACOBSON & JANOPAUL at 8-10. > 

E.g., Hoant A the Constitutional Rights of the Mentally Ill Before the Subcomm. on Constitu- 
tional Rights of the Senate Comm. on the Judiciary, 91st Cong., Ist & 2d. Sess. 271 (1970) (testimony 
of B. Ennis) [hereinafter cited as Ennis’ testimony]. 

99349 F., Supp. at 1093. 
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retarded citizens would create issues more suitable for diagnostic evaluation than 
speculative prediction about future behavior. Unquestionably, present commit- 
ment statutes define mental retardation imprecisely, permitting inappropriate 
institutionalization. No statutes Presently differentiate degrees of mental in- 
capacity, despite cogent Suggestions that such differentiation is required.100 Yet 
such differentiation would make clear what is ordinarily the case, that helplessness, 
rather than harmfulness, is the principal determinant of commitment. Indeed, if 
inappropriate institutionalization of the mildly or borderline retarded is the prob- 
lem, the “dangerousness” approach may not be effective to avoid it: such a person 
may still appear “different” and hence “dangerous” to a juror or a judge!°! And, to 
the extent words have power, application of the approach to the more severely 
retarded citizen may only reinforce unfortunate stereotypes. For retardation, as 
may not be true for mental illness, more precise definition of the conditions war- 
ranting commitment is possible. Such a definition, taken together with the require- 
ment of measures imposing the least restrictive alternative consistent with the 
citizen’s needs, provides the law with ample specificity. 

With commitment restricted to the more serious degrees of retardation, the 
assumption that the class subject to it is generally incompetent to volunteer for 
help when help is needed seems fully warranted. In such circumstances, one can- 
not so easily deny the Possibility of commitment for habilitative purposes. The 
Proposed Ohio statute limits “involuntary” commitments to the moderately through 
profoundly retarded and allows commitment for habilitation purposes, subject to 
regular review and an overall five-year limitation.1°2 The argument that even this 
proposal denies due process is less that directing a seriously retarded individual to 
undergo available habilitation training is inappropriate than that expecting such 
training ever to be provided is unreal, given the current level of society’s commit- 
ment to support an appropriate resolution of the problem. This conclusion seems 
rather strong to engraft on a Constitution governing all 50 states and their many 
facilities. 

With reference to the hearing itself, two difficult issues remain: first, the 
question of burden of proof; second, the manner in which medical evidence is to 
be presented. Regarding burden of proof, there is much to commend the Lessard 
Position that “proof beyond a reasonable doubt” is required! This position 
Operates, to the extent the law can do so, to discourage parents and the community 
from too easily giving over their burden to the large state institutions, contributing 
to the vector pointing toward less restrictive alternatives. Yet the Supreme Court’s 
analysis in the delinquency cases104 Suggests that somewhat less of a push may be 


10 Supra note 3. The new New York statute creates a class of “nonprotesting” admissions for the 
profoundly or severely retarded who are unable to volunteer, N.Y. MENTAL HYGIENE LAW § 33.25 
(McKinney Supp. 1973), but does not similarly limit involuntary admissions. Id. §§ 33.27, 33.01. 
See 119 Conca. Rec. $912 (daily ed. Jan. 18, 1973) (letter of R.A. Haslam, M.D.). X 

101See the incident recounted in Kay et al, supra note 24, at 519, where it is remarked that “the 
‘dangerousness’ standard may Prove even less a safeguard against improper commitment when 


102Ohio S.B. 336 (1973) § 5123.15 (1). 

103349 F, Supp. at 1095. See also In re Ballay, 482 F.2d 648 (D.C. Cir. 1973). 

104Jn re Winship, 397 U.S. 358 (1970). This form of analysis seems quite free of “criminal” connota- 
tion, at least as explained by Justice Harlan. 397 U.S. at 371. 
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constitutionally required. The Court sought to compare the effects and costs of 
error in either direction. If convicting the innocent were no more troublesome 
than acquitting the guilty, it said, a preponderance test would suffice. Of course, this 
is not so in the criminal context. But assume appropriate commitment standards 
here and, absent gross error, any mistake will involve a person who is either almost 
self-sufficient or nearly dependent. The radical discontinuity that exists between 
guilt and innocence is not present, and the claim to liberty may be illusory. Thus, 
commitment of the self-sufficient as against noncommitment of the dependent 
retarded person presents a much closer issue!” How the necessary comparison is 
to be made will depend on assessments of the adequacy of habilitation services 
available, the psychological effect of the determination on the person, the possi- 
bility of correcting any error at a subsequent reassessment, and so forth. If the least 
restrictive alternative approach is already incorporated in the standard to be 
applied, the balance is a fairly even one. The Supreme Court has suggested a sen- 
sible equation for determining the burden issue. The application of this equation 
leads to no clear answer, if one accepts the possibility of habilitation services. 
The use of written medical evidence is put into doubt by the Lessard court’s 
conclusion that, apparently as a constitutional matter, “close adherence” to the 
standard exclusionary hearsay rules is required in commitment hearings.!°6 Here, 
choice of the criminal model would have striking consequences. The constitutional 
issue is not, as the Lessard court appears to state, whether any rules against hearsay 
testimony are a necessary component of due process. Rather, the issue is whether 
the commitment hearing is a proceeding in which the subject must be allowed to 
confront all adverse witness. In a strictly civil context, a hearing on a claim under 
the social security disability laws, the Supreme Court has held it proper for the 
government to proceed on the basis of medical reports, where the claimant had 
access to the reports in advance of hearing and the power to subpoena the exam- 
ining doctors.1°7 This gave ample protection to the hearing, yet recognized the 
State's compelling interest in avoiding unnecessary interruptions in medical prac: 
tice. So here. Trained personnel in institutions for the retarded are too few as it is, 
and court appearances would effectively reduce their number. On the criminal 
analogy, however, neither this interest nor the possible admissibility of medical 
reports under well-recognized exceptions to the hearsay rule could control. The 
Court has repeatedly emphasized that “it is [the] literal right to ‘confront’ the witness 
at the time of trial that forms the core of the values furthered by the Confrontation 
Clause.”108 and the Court has refused to admit evidence which would have been 
admissible under recognized exceptions to the hearsay rule, but which offended 
constitutional values.109 Whatever the costs of oral testimony, commitment hear- 
ings in which the government rested its case on medical reports, rather than live 
testimony, would be subject to attack if the criminal analogy were applied strictly 


in this area,110 


105 See pp. 449-50 & note 42 supra. 

106349 F, Supp. at 1102. 

107 Richardson v. Perales, 402 U.S. 389 (1971). 

108 California v. Green, 399 U.S. 149, 157 (1970). 

109 Td. at 155-56. 

10See Denton v. Commonwealth, 383 S.W.2d 681 (Ky. 1964). 
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Perhaps the most sensitive questions of all concern the role of counsel. In what 
light is he to see his task, quasi-guardian for a dependent person, or counsel for the 
accused? Once counsel’s independence of conflicting interests and responsibility 
to his client are made clear, and sufficient time is ensured for his work, it is a further 
Step to impose on him the ethics of criminal law practice, as if retardation were guilt, 
treatment, punishment, and the “accused” entitled to every reasonable defense of 
his liberty regardless of counsel's knowledge of his needs. 

A court that trusts the intentions and institutions of the law, if it can be put this 
way, may well allow counsel to blend the roles of advocate and guardian. This would 
permit him, on the basis of his assessment of his client’s best interests, to determine 
when to insist upon full Proceedings and when not to do so. The task force report 
reflected essentially this view 10 years ago, and it finds support in subsequent studies 
of the commitment process.!!1To protect a client’s dignity, a lawyer may be obliged 
to convey the client's views to the hearing body; but he need not be put under an 
ethic of endorsing them or of refraining from counseling his client against a hearing 
when a hearing appears fruitless. 

Introduce the Proposition that commitment resembles imprisonment, and 
counsel's role and effectiveness become far more troublesome, In the area of 
juvenile delinquency, one commentator, torn between the view of counsel as 
guardian of the child’s best interests and counsel as zealous defender of his client's 
liberty, concluded that not one but two representatives must be appointed for each 
child, one serving each function.112 Lessard is similarly emphatic. Counsel's responsi- 
bility is to prevent incarceration, and this is inconsistent with a guardianship role. 
Indeed, Lessard seems quite explicit that protecting a resistant patient from 
“incarceration” is the measure of counsel’s success.!13 If the patient’s competence 
to decide whether or not to resist is in question, or if it is unclear what alternative 
disposition would be most favorable, the Lessard court, too, would apparently 
opt for the appointment of a second representative, to act as guardian and provide 
the attorney with any necessary instructions. 

Any requirement of conscientious representation of the mentally retarded citizen 
gives rise to substantial additional costs, whatever view is taken of counsel's role. 
Lawyers, particularly competent lawyers, are neither in large supply nor inexpensive. 
Money paid for their services inevitably competes with demands for funds to im- 
prove services for the mentally retarded. It is doubtful whether an ethic of demand- 
ing hearings unless one’s client is competent to agree to institutionalization and 
instructs one not to resist is a necessary or proper commitment of these resources. 
If the appropriate functions of the process are ensuring “correct appreciation 

of the relevant circumstances and a Suitable range of possible dispositions,”1!4 
this ethic seems out of place. The pure advocacy ethic embodies, rather, the attitude 
that even the least restrictive disposition ought not be used. And the ethic denies a 


NIE.g., Cohen, supra note 45, at 445, 447, 

"2Paulsen, Juvenile Courts and the Legacy of '67, 43 IND. L.J. 527, 536-40 (1968). See also In re 
Dobson, 125 Vt. 165, 168, 212 A.2d 620, 622 (1965). 

113349 F, Supp. at 1099, 
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function lawyers usually do perform — that of settling out the great bulk of cases that 
present no real issue for trial — and in this way threatens the integrity and workability 
of the hearing process.!15 Counsel must, of course, be aware of his own limits in 
resolving such issues and address the questions of disposition as well as commit- 
ment eligibility. The complexity and nonlegal character of the judgments to be 
made argue forcefully for the advantages of specialized counsel and suggest that 
finding competent legal counsel to do the job may be somewhat harder than tapping 
a pool of eager but inexperienced law students.!!If, as seems true, the root problem 
is the deficiencies of particular institutions, then this matter should be addressed 
directly; the solution should not encumber all institutions with expensive formalities. 


THE SO-CALLED VOLUNTARY COMMITMENT 


Thus far only procedures for involuntary commitment have been examined. People 
who wish to be where they are may seem to present no occasion for concern. Much 
recent writing about civil commitment has encouraged increasing use of voluntary 
or informal commitment processes.!!7 Although the authors of Dixon might be 
startled to learn that 96 percent of the patients affected by their decision elected 
to remain in Pennsylvania mental hospitals on a voluntary basis,1!8 the court gave 
no indication that it was unwilling to have them make this choice in the quite in- 
formal way that Pennsylvania law provides. Similarly, the Lessard court indicated 
that its procedures need not be followed for patients who agreed to change their 
Status to voluntary commitment,!!9 and appeared to say at another point that, indeed, 
the choice of undergoing hospitalization or not should be unsupervised unless the 
State could prove the person in question incapable of making it.120 

This indifference to the voluntary commitment process is perhaps defensible 
when both voluntary and involuntary commitments are viewed as medical decisions, 
So that the underlying standard of admission to the institution is the same for in- 
Voluntary commitment as for voluntary admissions. But on the Lessard-Dixon 
model, due process requires inquiries that examining physicians simply will not 
make of a voluntary admittee. Is there a clear and present danger of social or per- 
sonal harm? Has this been shown clearly and convincingly or beyond a reasonable 
doubt? Clearly enough, some cases that would properly be accepted for voluntary 
treatment will escape compulsion; clearly enough, the courts intended this result, 
given their deep skepticism of the state institutions. It is hard to imagine that a court 
Starting from the perspective of Lessard and Dixon could be indifferent, then, to 
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the procedures followed in “voluntary commitment” cases or to the individuals 
who are said to have elected that course in submitting to the identical institution, 

Commentators adopting the medical model take an extraordinarily permissive 
view of voluntariness. It is enough to verbalize or understand that one is mentally 
ill, that one wants help for this condition, and that the hospital is a place to which 
one might come for this help.121 As was the task force, many are willing to accept the 
consent of a parent or guardian for a child or incompetent adult unable to decide 
for himself, as would be done if an appendectomy were at issue. 

Serious questions of validity of consent will be present in every ostensibly 
voluntary commitment proceeding of a mentally retarded person. Nor is this simply 
a matter of assessing the retarded person’s ability to understand the process, the 
institution, and what it might be able to do for him. Part of the package to which he 
“agrees” may be an impaired right of release, making the commitment, once begun, 
a good deal less than voluntary.!”? His initial agreement, too, may have been the 
product of subtle compulsion—a threat that involuntary procedures will be invoked 
if agreement is not reached. The mentally retarded person’s choice is then between 
voluntary or involuntary institutionalization, not institutionalization or freedom??? 
Perhaps most important, the choice is usually not his. Almost 90 percent of initial 
commitments are made during minority, when even without regard to the question 
of mental retardation consent is given by the child’s parent or guardian.!24 Under 
the medical model, and in the task force report, such consent has been treated as 
sufficient to warrant treatment of the commitment as voluntary, requiring no fur- 
ther process!?5 But it may be intolerable to allow parents or guardians to place their 
children in Surroundings so hopeless and cruel that the state could not put them 
there unless criminal standards of certainty were met. 

Even the parental decision may not be free of subtle pressure partially as- 
cribable to the state. The parent, unable to cope with full responsibility for his 
child, may not be presented with a wide range of possible alternatives from which 
the least restrictive may be selected. Often no alternatives to institutionalization 
exist, or the state may require that parents completely relinquish control to the 
State if the child is to gain access to any facilities.12° The parent may fear to demand 
improved services lest he lose the little that is presently available or subject his child 
to possible retaliation.127 


121 See Tue MENTALLY DISABLED at 19-20; ABCNY SPECIAL Stupy at 68; N.Y. MENTAL HYGIENE LAW 
§ 33.15 (McKinney Supp. 1973). 

122Murdock, supra note 3, at 154; Gilboy & Schmidt, “Voluntary” Hospitalization of the Mentally 
Ill, 66 Nw. U.L. Rev. 429, 452 (1971): see Ex Parte Romero, 51 N.M. 201, 181 P.2d 811 (1947). The 
Romero court found such an agreement unenforcible, yet still gave the hospital two days to determine 
whether to seek involuntary commitment. The court's reasoning, heavily dependent on an inference 
of general incapacity from the fact of voluntary commitment, is suspect today. 

123Gilboy & Schmidt, supra note 122, at 430, 439. 

124 ĪNSTITUTIONALIZATION at 200. 

135PPMR REPORT at 28-31; THE MENTALLY DISABLED at 19; INSTITUTIONALIZATION at 33-36. 

6Kay et al., supra note 24, at 448, 480-83; Levy, supra note 76, at 838. 

127Murdock, supra note 3, at 143-46. This vulnerability regarding dispositional alternatives makes 
parental consent on this issue especially suspect. When a parent presents his child for institutionaliza- 
tion, it may perhaps be assumed that he has had sound medical advice on the child’s condition; 
few would present a child not so evaluated. But the pressures on his own life may lead him to accept 
whatever it is the state has to offer, and these options may be few. Since it is the child’s interest, 
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Nor can one afford to ignore the possibility of conflicting interests between 
parent and child. Parents will be concerned not only for the child, but also for them- 
selves and any other children they may have. Their assessment of these issues, of 
social and personal pressures for placing the child out of the family, of their own 
capacities and fatigue, may well lead to decisions, however well intended, contrary 
to the child's best interest.128 

When one takes the view that institutions for the mentally retarded are places 
for detention, the impropriety of reliance on parental consent becomes particularly 
striking. Statutes exist for state disciplining of children in need of supervision in 
every state, and at least in some (New York, for example) parental complaints pro- 
vide the principal occasion for invoking these statutes!2° No one would think a 
parent could commit his child to a training school for delinquents without a full 
hearing on the Gault model. If facilities for the retarded are to be seen in the same 
light or sometimes used for the same purpose, the conclusion that parental consent 
is ineffective is virtually inescapable12° 

The frequently cited decision of the United States Court of Appeals for the 
Tenth Circuit in Heryford v. Parker131 points the same way. There, a mother as 
natural guardian for her retarded son sought and obtained his release from a state 
school on the ground that he had been denied counsel in involuntary commitment 
proceedings. The mother had initiated the proceedings by which the child was 
committed in 1945, when he was nine. In 1963, during a home leave, she decided 
not to return him and the state sought recommittal. In the original proceedings, 
he had not been represented by counsel (as the statute permitted), and the state 
claimed the mother had waived the right to counsel for the child. The court, finding 
that no express waiver had been made, decided (on analogy to Gault) that the 
child had been deprived of a fundamental right. The court remarked that even 
had the waiver of counsel been express, substantial doubt would have arisen whether 
the child’s mother, “having set into motion the commitment machinery, represented 
such conflicting interests that she could not effectively waive her son's right to 
counsel,”!52 

This discussion arrives at a point far removed from the task force's conclusion 
that the decisions of parents and guardians ought not to be questioned unless a 
wrong had been done so egregious as to constitute abuse or neglect. Although it is 
easy to agree with Professor Allen’s early criticism that the possibility of conflicting 


not the parent’s, which is central here, some assurance must be given that all available possibilities 
have been canvassed. This assurance may not be given when the hospital providing treatment does 
the confirmatory examination. This need not be a legal procedure; if the state separates the functions 
of diagnosis and disposition from that of care (see Kay et al., supra note 24, at 513 et seq.), that 

sg Ould suffice, 
Murdock, , at 139-40. 

129 State OF NE YORK, tne ANNUAL REPORT OF THE JUDICIAL CONFERENCE OF THE STATE OF 
New York 390 (1973). z i 

In re H, a aa 545, 468 P.2d 204, 86 Cal. Rptr. 76 (1970); In re Wretlind, 225 Minn. 554, 32 
N.W.2d 161 (1948); cf. State ex rel. Richey v. Superior Court for King County, 59 Wash, 2d 872, 
371 P.2d 51 (1962). 

151396 F.2d 393 (1968). 

127d. at 396. 
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interests cannot be so easily blinked183 the task force recommendation nonetheless 
rests on a strong policy basis. Again and again, commitment procedures based on 
the assumption of possible controversy have proved meaningless when expected 
controversy failed to materialize. As the task force wisely foresaw and the California 
experience shows,!34 such procedures promote inefficiency; they become routine 
and tend toward the loss of protection in those few cases where it may be required. 
Unquestionably, the courtroom door must remain open, and hearings when sought 
must permit full and fair ventilation of all issues; but so much of the criminal model 
as appears to encourage hearings, or require them as hurdles in a commitment 
obstacle course, is equally overstated. The pure criminal model would inevitably 
undercut the quasi-consensual structure which characterizes the great bulk of 
actions today, with little, if any, real gain. 

A less dramatic adjustment to the possibility of conflicting interests is the 
suggestion that a minor or other incompetent person committed by a parent or 
guardian must be given a right to protest. The protest would invoke involuntary 
hearing procedures or some less rigorous check of the parents’ determination.185 
In the mental retardation setting, this right might prove illusory in some cases, if 
the capacity to protest were itself lacking. Alternatively or cumulatively, one may 
look for a public guardian or advocate for the child to perform a screening function, 
to determine in his interest whether or not proposed measures are to be opposed. 
Whether this is done through a state service such as New York’s Mental Health 
Information Service or citizen advocates drawn from the community,186 the essen- 
tial is to identify a person or institution capable of assuming a responsibility to the 
committed person, one both knowledgeable and untainted by conflicting interests. 
Then the parental decision can be checked, without imposing the costs and risks 
of a full-scale involuntary commitment proceeding as a matter of routine in all cases. 
Such a representative should probably have authority to insist on independent 
reexamination, to pursue alternative placements, and to call for a hearing if need be. 


THE ESSENTIALS OF PROCEDURAL PROTECTION 


On the whole, stronger procedural protections clearly are required than typically 
have been provided in the past. There remains, however, substantial merit in the 
task force’s refusal to abandon the helping model of mental retardation law and in 
its consequent insistence that procedures be realistically designed to protect against 
erroneous decisions without submerging hearing bodies in meaningless routine or 
assuming that the state and the retarded citizen are necessarily in an adversary 
posture. Particularly if one wishes to satisfy the needs of the child whose parents 
seek or agree to his institutionalization, the most fruitful direction may be toward 


133R. ALLEN, LEGAL RIGHTS OF THE DISABLED AND DISADVANTAGED 14 (1969). 

134 See p. 452 supra. 

13 THE MENTALLY DISABLED at 19: Rock, JACOBSON & JANOPAUL at 34 n.2, 38-40. 
186Murdock, supra note 3, at 145 n.38. 
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reducing, rather than increasing, the incidence of formal commitment proceedings. 
Formal commitment is not required when a child is taken to the hospital to have his 
tonsils removed. There must be effective consent to the operation, which the parent 
provides, but the hospital does not thereby acquire plenary authority over the child’s 
life and freedom. Why is commitment associated with mental retardation any dif- 
ferent? Surely institutions would not be threatened with collapse if the ultimate 
authority for the retarded person remained with his parents or with some public or 
private authority dedicated strictly to representation of the interests of the retarded 
person. 

Both California and New York appear to be on the way to recognizing such a 
separation of functions as essential. The new California statutes place an almost 
exclusive emphasis on voluntary placement through regional treatment centers 
which, in collaboration with the parents or guardian of the retarded person, serve 
to determine what the most suitable habilitative setting would be.197 Should it be a 
total institution, such as a state school, the facility receives a resident as any hospital 
would; it does not have plenary custody of the resident. New York, although not 
ostensibly altering the person’s commitment to a particular institution, has effec- 
tively placed guardianship of all voluntary and involuntary mentally ill and mentally 
retarded patients in the hands of the state mental health information service.138 That 
body receives regular reports of patient progress, is freely accessible to patients 
at all times (and must consider their cases in connection with periodic review of 
their confinement), and is empowered to act either sua sponte or as their representa- 
tive in initiating proceedings to challenge their continement or its conditions,159 

The effect of the information service program on mental illness commitments 
in New York City has been dramatic. Previously, perhaps 50 commitment cases 
were processed each week in a meaningless routine of 5- and 10-minute hearings 
at Bellevue hospital. Lawyers usually did not know their clients and were unfamiliar 
with, and awed by, psychiatric matters. They were hardly in a position to illuminate 
possible alternatives to commitment or to ask more than perfunctory questions 
once conclusory medical testimony had been presented. Because its lawyers quickly 
become knowledgeable in matters of mental health law, the intervention of the 
information service has permitted a higher level of service before hearing. They 
help negotiate small matters which, if unattended, might balloon into major dis- 
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putes, assess for the client the viability of his claim, and represent him in informal 
efforts to secure reexamination or a particular disposition that may obviate the need 
for suit. The frequency of hearings has also been dramatically reduced, from 50 
each week to 2. The information service has ensured that those hearings which are 
held will command judicial attention.14° 

The commitment hearing is nonetheless unlikely to disappear. Lessard and 
the other cases discussed are invaluable sources of learning regarding both the 
notice of right, which ought to be given all persons subjected to avoluntary or in- 
voluntary control by the state, and the procedures which must be followed when 
they or others acting for them insist upon a hearing. If these procedures are to be 
effective, however, the lesson of history is that too much is not to be expected of 
them. Taken to excess, they anesthetize the decisional process. They are not a sub- 
stitute for institutional reform. Indeed, to the extent people believe that they are, 
they may divert attention from the real problems and even seem to justify the treat- 
ment afforded persons who nonetheless are submitted to the state’s benevolent 
care. For these reasons, reliance upon the criminal model and an ethic of auto- 
matically seeking hearings for a client whose competence is unclear seem essentially 
mischievous. 


SOME POSTCOMMITMENT PROBLEMS 


This paper does not attempt to provide more than this hint at issues which arise 
after commitment has occurred: How frequently and by what means must progress 
and continued commitment be reviewed? What procedures must attend unusual 
or harsh discipline or transfers to other programs or schools? What procedures 
must be available for possible release? 


Periodic Review 


Statutes provide only occasionally for regular review or renewal of commitments 
once made.!4! The constitutional supports for a claim to such procedures are limited 
toadictum inaconcurring opinion in the New York Court of Appeals!#2 and, perhaps, 
the logic of the right to treatment cases and the principle of the least restrictive 
alternative. In the context of periodic review, the risk is particularly high that formal 


140 Similar impact may be anticipated from the new New York Mental Hygiene Law, which, by authoriz- 
ing initial commitment on the basis of medical certification, requires a protest or hearing demand 
to activate a judicial hearing. N.Y. MENTAL HYGIENE LAW §§ 33.27, 33.31, 33.33 (McKinney Supp- 
1973). See note 21 supra. 

141 Newman reports similar procedures in 11 states. INSTITUTIONALIZATION at 145-46, 184-95. See also 
N.Y. Menta Hyciene Law §§ 33.23, 33.33 (McKinney Supp. 1973); THE MENTALLY DISABLED at 
136-39, 165 et seq. J 

1421In re Buttonow, 23 N.Y.2d 385, 394, 244 N.E.2d 677, 682, 297 N.Y.S.2d 97, 104 (1968) (Keating, 
J., concurring). 
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judicial proceedings in individual cases would become another rubber-stamp exer- 
cise, rather than an occasion for meaningful intervention. The reality is that even 
judicial discharge is rarely a required procedure. Hospitals release thousands of 
individuals to the community yearly; courts, a relative handful.148 The arguments 
for periodic review or renewal have least to do with the individual who is pressing 
for his release. A variety of other procedures is available to him, and the principal 
matter of importance is to keep the route to the courthouse open for use if need be. 

Rather, periodic review or renewal prods the patient who has become too com- 
fortable in his institutional setting (who does not care or have the energy to protest) 
and augments the right to habilitation. The review also fosters search for a less 
restrictive alternative by providing periodic indications to the outside world of 
what treatment is in fact being provided and with what success.144 Both functions 
seem entirely sensible and desirable, although at least the first is not constitutional 
in dimension. But does either require formal judicial process in every case? Judicial 
controls in the past have been ineffective when too much chaff has been put before 
courts along with the wheat of a real dispute. It might be sufficient to require 
periodic reporting by the institution to the individual's private guardian or to a 
public guardian charged with maintaining standards of care in the institution. This 
would help to ensure contact with the mentally retarded person and permit him to 
seek judicial resolution of any complaint which could not be worked out among the 
parties concerned.145 


Institutional Discipline and Transfers 


Similar informality seems much less apt for questions of institutional discipline 
and for those transfers between programs which reflect a lowering of sights for the 
mentally retarded citizen’s progress. Disciplinary measures sadly reflect the worst 
institutional abuses, and perhaps here the prison model is all too appropriate. The 
law of prison discipline which has emerged within the past several years emphatical- 
ly insists upon procedural regularity and opportunity for a fair administrative hear- 
ing before heavy punishment is meted out. If an inmate of a penal institution, whose 
Conviction and sentence exposed him to authoritarian controls, is protected against 


13ROCK, JACOBSON & JANOPAUL at 234. Bigs 

144 See Dix, Hospitalization of the Mentally Ill in Wisconsin: A Need for a Reexamination, 51 MARQ. 
L. Rev. 1, 34-36 (1967). Note that this is a function no less necessary for the “voluntary " resident 
placed with this parents’ agreement than for the “involuntary” resident formally committed by court 
process. In the later case one may say that reexamination serves the additional function of ensuring 
that the mental condition which justified commitment continues to prevail. But how important this 
function is as an independent matter for a mentally retarded person once committed to institutional 
care under limited standards seems open to doubt. ' 

148 This is the mechanism embodied in ie new N.Y. MENTAL HYGIENE Law § 33.33 (McKinney Supp. 
1973). The contrary argument, accepted by many, is that a requirement of formal, es 
recommitment is necessary to be ensured that any purported periodic review of a patient's stal a 
will be effective. THE MENTALLY DISABLED at 136-37, 139, 165. But the problem is less with the 
sentiment than its performance. If lawyers must go to court even if satisfied on the paron, 
judges will quickly tire of the process and it will lose its effectiveness as a sanction. This is 
another setting in which hearings must be available, but ought not be required. 
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harsh administration, how much more readily should a child, entrusted to medical 
care, be safeguarded against mistreatment?! Severe restraint of a retarded person, 
if permissible at all, should not be imposed without notification to some outside 
friend, who should then be permitted to participate on the person's behalf in 
whatever further institutional proceedings may be appropriate. 

As for transfers involving a more restrictive Setting or more limited program 
goals for the individual, one may wonder whether they reflect failures of the 
retarded person or of the institution. They clearly represent a recasting of the dis- 
position which was a central part of the commitment process. Both factors make 
this a timely occasion for review of the commitment decision in all respects. The 
institution should be required to provide fully informative notice, including copies 
of relevant reports; an opportunity for independent examination and the appoint- 
ment of counsel; and a hearing, if requested, before some independent judicial or 
administrative authority on the appropriateness of the proposed transfer. In effect, 
the same procedures that PARC and Mills held required to govern assignments from 
regular public school classes to special education classes properly govern institu- 
tional transfers to a more restrictive setting. 


Revocation of Conditional Release 


Finally, there is the issue of release. The issue is perhaps not release itself, since this 
rarely will be litigated, but the extent and duration of the authority the institution 
may retain over the released individual after his return to the community. The 
analogy which has regularly been used here is to parole from imprisonment. Release 
is made on conditions, and the violation of these conditions occasions prompt and 
essentially unreviewed administrative termination of the release privilege and 
return to the institution. In the case of criminals, return is to serve out the remainder 
of their term. For the mentally rgtarded or the mentally ill person, it may be to the 
full force of his or her commitment. 

On the criminal analogy, procedures of considerable specificity must be 
followed before revocation can occur. In Morrisey v. Brewer\47 the Supreme Court 
was emphatic that parole revocation operated to deprive individuals of a measure 
of liberty and hence must be attended by timely and specific notice, an adjudicatory 
administrative hearing, and other accoutrements of administrative due process. 14 
Similar reasoning could be said to control revocation of a conditional release from 
a facility for the mentally retarded. 

Again, however, it may be preferable to approach this question without partic- 


‘Cf. Mills v. Board of Educ., 348 F. Supp. at 882. Mills does not leave the matter of — 
to parental demand in disciplinary proceedings, as it does where educational reclassification 
proposed. The burden is properly placed on the school to justify its proposed discipline admin- 
istratively in each instance. 

147408 U.S. 471 (1972). 

‘Two weeks earlier, the court had decided in Argersinger v. Hamlin, 407 U.S. 25 (1972), that 
counsel must be afforded all misdemeanor defendants threatened with imprisonment. It is note 
worthy, and perhaps surprising, that the Court specifically declined to say in an otherwise explicit 
opinion whether there was any right to counsel at this hearing. 408 U.S. at 491 (Brennan, /~ 
concurring). 
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ular reliance on the criminal analogy. The decision to place a person in an institu: 
tion reflects a view of his mental capacity at a particular moment, a view which may 
be given (perhaps improperly) indefinite durational impact. But it is nonetheless 
only a view of the moment. If a retarded citizen is later found capable of life in the 
community, this more recent view should be given some force. A Subsequent as 
sertion that he has proved unable to live in the community seems to call for a fresh 
look at his present capacity, rather than blind reliance on a possibly ancient assess 
ment. One would not wish to make life so inconvenient for the administrators of 
institutions that they would be discouraged from experimenting with the capacity 
for independence of a person they thought on the borderline, Short of this, however, 
the released individual has a strong claim to assessment of his present capacity 
before he is returned to his previous place. Certainly, the argument for requiring 
full commitment procedures becomes strong after a reasonable testing period 
(perhaps one year) has passed!" Even within that year, the retarded individual may 
be able to make a forceful claim for the independent examination which has been 
found to be central to so many issues, as well as to the administrative procedures 
Suggested by Morrisey. 

Requirement of new commitment procedures on this ground would have been 
a more forthright response to the Heryford case1% than the court's reliance on the 
failure to afford counsel at the initial commitment hearing. That hearing had 
occurred in 1946, when the young man in question was nine years old. He was re 
leased to his mother's care in 1963 at age 29 and returned to the hospital 2 years later. 
Counsel's function in 1946 might truly have been of slight significance. Although 
Wyoming at that time required the formality of commitment proceedings in every 
case, the prescribed proceeding was in effect a voluntary one, with litte expectation 
that counsel for a retarded child would have to guard vigilantly against parental 
malfeasance, But 20 years later the original proceeding was stale. Perhaps in the 
two years since his release, Heryford had relapsed, or his mother had proved herself 
Unequal to the task of supervising him. But these questions, rather than the propriety 
of an ancient commitment order, are what ought to have been in issue, 


CONCLUSION 


In summation, any workable theory of proper procedures for institutionalization 
of Mentally retarded citizens must take account of a number of limiting realities 
Material resources and professional skills are limited; procedural devices are im: 
Perfect; institutional facilities are inadequate; the diagnosis of mental retardation 
is not static over time and must be open to review and reconsideration; decision 
Makers are readily anesthetized to genuine dispute by the boredom of excesive 
routine; and many retarded citizens present indisputable claims for care and protec- 
tion, against which traditional liberty is a cruel sham, 

The argument has been presented that the effort to avoid mistakes, conflicts 
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of interest, and excessive institutionalization by a uniformly formal hearing system 
and the adversary model of criminal procedures is not only costly, but doomed to 
failure as an instrument of protection. It is essential to structure the institutionaliza- 
tion process to expose conflicts of interest and improper efforts by the state or family 
members to abuse the weaknesses that may accompany mental retardation. It is 
essential to provide checks on, and a means of confirmation for, diagnoses and pre- 
scriptions for care that are necessarily uncertain. The courtroom door must remain 
openand access to legal assistance must be provided for those disputes that genuinely 
exist or ought to exist. It is another matter, however, to force the retarded person 
through procedural formalities and to direct lawyers into adversary postures, by 
anethic which views every institution as an evil to be avoided at any cost and instructs 
counsel for questionably competent clients to resist institutional care fully whenever 
his client’s competence to accept it does not clearly appear. 


Reaction Comment 


BRUCE J. ENNIS 


ALTHOUGH I AGREE with many of Strauss’ specific recommendations,! I dis- 
agree strongly with the thrust of his recommendations. He believes, in general, 
that procedures for the civil commitment of the retarded should not raise “proce- 
dural roadblocks” to institutionalization. Courts, lawyers, and all those troublesome 
paraphernalia of judicial process should be reserved for use in the small number 
of cases in which the mentally retarded person, his parents, or someone acting on 
his behalf actively oppose institutionalization. The majority of commitment deci- 
sions should be entrusted to parents and professionals. My disagreement is not with 
Strauss’ legal analysis; his explication of the case law is intelligent and fair. The dis- 
agreement stems from the rather different attitudes and expectations I bring to 
bear upon this legal analysis. 

Strauss seems bereft of hope for the mentally retarded and full of hope for drastic 
institutional reform. To him, mental retardation is primarily a diagnostic problem, 
a condition whose presence or absence is to be determined by experts. Accordingly, 
if the existence of mental retardation is “accurately diagnosed,” commitment to an 
institution is not only appropriate, but also preservative of the retarded person’s 
true freedom. It follows, in his view, that the legitimate function of judicial process 
is the rather limited function of providing an opportunity for contest and ensuring, 
in contested cases, that the diagnosis of mental retardation is “accurate.” 

In addition, Strauss seems to labor under the impression that the inhumanity 
of the Partlows and the Willowbrooks are gross exceptions to the rule. Unfortu- 
nately, they are not. Willowbrook is no worse than New York’s Letchworth and 


1“[T]he right to speed in initial determinations”; “provisions for extensive notice, including reports 
of all examinations”; “limiting the term of any commitment order”; “periodic assessment”; careful 
scrutiny of purportedly voluntary admissions; “citizen advocates,” and the appointment of an 
independent representative for all persons subject to institutionalization, 
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considerably better than its Wassaic and Craig State Schools. New York spends 
less per resident for the 25,000 persons in its state schools for the retarded than it 
does per prisoner in its prison system. And New York probably spends somewhat 
more per resident than the national average. The reality is that only a handful of 
this nation’s state institutions for the mentally retarded provide anything approach- 
ing education or habilitation. The vast majority provide, at best, only custodial care, 
the same food, clothing, shelter, and structured oppressive environment you could 
expect from a prison. And depressingly large number provides even less. Strauss’ 
response to prisonlike institutions for the retarded is to reform them. This response 
is inadequate for two reasons: the first reason is that substantial reform may not 
come at all, and if it comes, it will not come for years. I am one of several lawyers 
who have been working almost full time for over a year to bring reform to Willow- 
brook. The effort has costliterally thousands of dollars. The result? An interim federal 
court ruling that the retarded presently do not have a constitutional right to educa- 
tion, treatment, or habilitation. They have a right to physical safekeeping and pro- 
tection from harm, but no more.2 

In effect, Strauss has recommended procedures to guard against the abuses 
of the system—the occasional brutality, the understaffed ward—but has failed to 
recognize that the system itself is abusive. At least for the foreseeable future, decent 
and humane custodial care isthe best that can be expected from all but a handful of the 
State institutions for the retarded. In most, the conditions will continue to be so 
abnormal that they will be truly shocking. Placement in such settings has a delete- 
tious effect on the residents. Over time their level of functioning deteriorates. And 
why not? Children locked for 5, 7, or 10 years in seclusion cells. Toilets without 
doors or toilet paper. Fourteen hundred serious physical injuries to 4,500 residents 
in less than 10 months, Forty or fifty nude men or women waiting in line for an hour 
or more to be hosed down with a rubber hose. A dayroom with one attendant caring 
for 61 severely retarded persons. Thatis Willowbrook today! 

There are many Willowbrooks in this country and they will be around for some 
time to come. Commitment procedures will have to be designed with this fact in 
mind. There are, after all, degrees of deprivation of liberty, some of which are prop- 
erly no concern of the law. Few would suggest that parents should be required to 
obtain judicial approval before placing their mentally retarded child for a weekend 
in a respite care center. But one would never allow parents to place their retarded 
child in a prison. The threshold question, then, is whether state institutions for the 
retarded are more like weekend respite centers or more like prisons. The answer, 
for now, is clear. 

a i , 357 F. Supp. 752 (E.D.N.Y. 1973). There 
Abe beats PaE A Sid in his a paniis memorandum Judge 
Orrin Judd noted that: 


i ics have been employed in these cases— “protection from harm” 
ae: persis aaah and “need for care” in others. It appears shat there 
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Second, even if state institutions for the mentally retarded are promptly and 
vastly improved, they will still be inappropriate residences for more than a very 
small number of the thousands of persons they now house. If anything has been 
learned in the past 10 years, it is that the best treatment for a retarded person is to 
provide him or her with an environment as close to normal as possible. Putting a 
a person in a state institution for the mentally retarded ensures that he will receive, 
at best, only second-class treatment. Such institutions, no matter how clean or well 
staffed, cannot provide a normal environment. It is not normal for retarded persons 
to have as their only peers other retarded persons. It is not normal to eat, sleep, go 
to school, work, and Participate in recreation activities within the four walls of a 
single institution. This is not the way people normally live, and training retarded 
persons to adapt to this environment falls far short of training them to live in, and 
utilize the resources of, the community. It also helps ensure that they will have greater 
adjustment problems if a community placement is eventually attempted. 

Now I wish to turn from this rather general discussion to a few more specific 
points. 


WAIVER 


Many of the rights Strauss would give the mentally retarded would be, at best, paper 
rights because they could be exercised only upon the affirmative demand of the 
retarded person. If the retarded person raised no objection, his theoretical right 
to have a court hearing or a lawyer, for example, could be deemed “waived.” It is 
unrealistic to assume that the retarded, or persons acting on their behalf, will 
affirmatively exercise these theoretical rights. Even the mentally ill do not do so. 
At Bellevue psychiatric hospital in New York, for example, in 1966 there were nearly 
12,000 involuntary admissions. All of these mental patients had the theoretical right 
to request a court hearing and a lawyer—but only 531 did.3 It could be expected that 
an even smaller percentage of mentally retarded citizens would exercise their rights. 
The same Bellevue study, sponsored by the National Institute of Mental Health, 
showed that the act of requesting a hearing made a crucial difference. The discharge 
rate of persons who did request release was substantially higher than the rate of 
those who did not, and the study team could find no clinical differences in the two 
groups.* 


’Kumasaha, Stohes & Gupta, Criteria of Involuntary Hospitalization, 1971, at 3 (unpublished 
report, Hospitalization Research Unit, New York University Medical Center). Of the approximately 
12,000 admissions, 4,496 were placed on “two physician certificates” for extended confinement; 
of these, 531 requested a hearing. 

4In 1966, 33.5 percent of persons requesting a hearing were discharged, compared with a 6.9 percent 
discharge rate for those who did not request a hearing. The discharge rates for the requesting and 


Percent—14.9 percent; 1969, 49.3 percent—21.9 percent. By 1969, almost half the patients who 
requested a hearing were discharged. /d. table 2, Discharge Rates Among Hearing-Request Group 
and Non-Request Group. 
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JUDICIAL BOREDOM 


Strauss is worried that routine use of judicial procedures will dull judicial sensibili- 
ties to the occasional real controversy. This argument would justify abolition of all 
the criminal courts, all the landlord-tenant courts, and all the family courts in this 
country. After all, most of what judges do is routine. The question is not whether 
judges might occasionally handle an unusual case in a routine manner. The ques- 
tion is whether judges are more likely to do this than are the superintendents and 
staffs of state schools for the mentally retarded. For administrative and professional 
sensibilities, too, may be dulled by routine. The judicial process, at least, has built- 
in safeguards to guard against routinization. The whole point of the adversary 
method, as opposed to the inquisitorial method, is to decide each case on the basis 
of the particular facts before the court. Judges and lawyers are trained to look for 
minute factual variations. This is their job. The adversary process makes it possible 
to ferret out those factual differences which might make a dispositional difference. 
The process works well when two lawyers present the strongest case that can be 
made for opposing points of view, and a judge, after hearing all the evidence, 
decides. It does not work well when one or both lawyers act as mini-judges, pre- 
judging the issues, because then the judge is denied the benefit of a full-scale 
Presentation of the available evidence and options. 


REAL CONTROVERSY 


Professor Strauss also assumes that the decision to institutionalize a mentally 
retarded person raises a controversial issue in only a few cases. This might be true 
if, as seems to be his view, the only legitimate question is whether the diagnosis of 
retardation is “accurate.” But, by taking this position he has allowed diagnosis to 
govern disposition. An accurate diagnosis of mental retardation is a/necessary but 
not a sufficient prerequisite to institutionalization. Every institutionalization ofa 
mentally retarded citizen raises at least the following controversial issues: (1) Does 
the retarded person want to be sent there, or would he if he were capable gf foim; 
ing and expressing preference? (2) What is the purpose for which he is sent oe 
Is it for medical treatment, education, toilet training, vocational training, or what? 
(3) Is the institution staffed and equipped to fulfill this purpose? (4) Is the confine- 
ment expected to be of short or extended duration? (5) Are there less drastic alter- 
natives available in the community that would suffice? (6) Could adequate services 
be purchased in the community if the state would simply give the parents the amount 


it would cost the taxpayers to institutionalize their child? 
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LESS DRASTIC ALTERNATIVES 


As Dr. Philip Roos notes in his reaction to Ms. Wald’s paper,5 the legal concept of 
the “least drastic alternative” is the vehicle for implementing the professional con- 
cept of “normalization.” It might also be seen as the judicial equivalent of the 
“individualized” habilitation plan. Strauss says very little about these three con- 
cepts, and I think his recommendations suffer for it. Judicial hearings should be 
required before any long-term commitment, if for no other reason than to ensure 
that the parties recommending full-time institutionalization explore less drastic 
alternatives and demonstrate to the court that no less drastic alternative will suffice, 

For some time now, lawyers and mental retardation professionals have been 
insisting that institutions prepare and provide an individualized developmental 
program tailored to the specific needs of each retarded person in the institution. 
This principle, so important in the institution, is perhaps even more important 
before institutionalization. Individualized programs within an institution are re- 
quired because of the recognition that each mentally retarded person has unique 
strengths and weaknesses. Similarly, there should be a requirement for the prepara- 
tion of an individualized program before institutionalization. This, in a nutshell, 
is what the principle of the least restrictive alternative is designed to do. 


JUDICIAL INSTITUTIONALIZATION PROCEDURES 
AND THE RIGHT TO HABILITATION 


If the role of the court in the institutionalization process is expanded, it might not 
be necessary thereafter to bring “right to habilitation” cases. At present, mentally 
retarded persons are institutionalized for the purpose of some vague and unspeci- 
fied form of care, treatment, and habilitation. But it need not be this way. Legislatures 
could require courts to determine the specific purposes for which a retarded person 
is to be institutionalized and then determine, before institutionalization, if the 
institution is staffed and equipped to achieve this purpose. If the institution is not 
equipped to provide the specific service — say, two hours per day of physical therapy — 
the person would not be institutionalized. If it is, the institution would then be 
ordered by the court to provide the specific service. 

At that point, whether the person is a “voluntary” or “involuntary” resident 
would not matter. Similarly, it would not matter whether there is or is not a consti- 
tutional right to physical therapy or to whatever specific services have been identi- 
fied as required. The institution would be under court order to perform. Periodic 


°See Roos, Chapter 1 of this volume. 
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review would be scheduled to ensure that the court order was, in fact, being carried 
out. In effect, the broad outlines of an individualized habilitation plan could be 
determined before institutionalization, and the institution could be directed to 
meet this plan or be subject to contempt. Under such a procedure, the institution 
might find itself in the unaccustomed but logical role of opposing institutionaliza- 
tion in specific cases on the ground that it was not equipped to provide the specified 
service. 

There are obvious advantages to specifying the reasons for institutionalization. 
It makes little sense for the institution to provide a mentally retarded child with a 
full recreation program, physical therapy, and academic education, but not toilet 
training, when the parents would be willing and able to provide these services at 
home if their child were toilet trained. In other words, the court should determine 
what skills are required in order to keep the child in the community and should 
then order institutionalization only if (1) the institution is staffed and equipped to 
teach these skills and (2) community facilities are not. 

As a corollary, the court could require that services which can be provided in 
the community must be provided in the community. The child might go to the 
institution to receive the benefits of sophisticated physical therapy equipment too 
expensive for communities to maintain, but might still go to school in the com- 
munity. In other words, institutions should not, as at present, assume general re- 
sponsibility for providing all needed services for persons in their custody. The 
court, following expert testimony, should determine which services the institution 
alone is equipped to provide. All others would be provided in the community. 

There are problems with such a system, but it seems to me that if we are serious 
about “normalization,” “developmental programing,” and utilization of the “least 
restrictive alternative,” we should begin to think in terms of expanded, rather than 
contracted, judicial participation in the institutionalization process. 


Reaction Comment 


ROBERT A. SPRECHER 


WITH THE GROWING federal case load, no federal court would expand its 
jurisdiction or proliferate procedure unless forced to do so by utter necessity. Un- 
questionably, to require full-dress due process rights as a prerequisite to involuntary 
mental health and retardation commitment is to open a new floodgate above the 
already swamped plains of the judiciary. However, unless and until the states provide 
due process rights in their mental health and retardation legislation, the federal 
courts provide the only recourse. 5 

There is no legal justification for depriving an entire class of persons of its 
freedom without due process. The purported justification based on the theory of 
Parens patriae — that the state is the father of the country and of all its citizens — is 
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pure fiction. It was based on the fallacious theological premise that God com- 
municated to the citizenry only through the king and on a governmental premise, 
unacceptable in a democracy, of monarchy through a benign and benevolent ruler, 

Although Sir Edward Coke had reminded James I of Bracton’s words that “The 
King is subject not to men, but to God and the law,” las late as 1765 Blackstone 
was writing about the divine right of kings, the royal prerogative, and the king’s 
absolute perfection: “The king can do nothing wrong. ... The king is not only 
incapable of doing wrong, but even of thinking wrong. In him there is neither folly 
nor weakness.” 2 

In order to secure the rights of freedom, the founders changed all that and 
declared that “governments are instituted among men, deriving their just powers 
from the consent of the governed.” Mr. Justice Brennan, discussing sovereign 
immunity in a recent case, said: 


“We the People” formed the governments of the several States. Under our con- 
stitutional system, therefore, a State is not the sovereign of its people. Rather, its 
people are sovereign. Our discomfort with Sovereign immunity, born of systems 
of divine right that the Framers abhorred, is thus entirely natural. 3 


Parens patriae in the sense implied in cases involving mental capacity or insti- 
tutionalization was wholly discredited at the outset in democratic government 
Nevertheless, courts awed by the psychiatric mystique have acted as if the mentally 
retarded and the mentally ill had fewer rights than aliens or criminals. To com- 
pound the incredibility of the entire procedure, the common law of parens patriae 
as developed in England actually provided for some of the protections of due pro- 
cess, such as availability of habeas corpus, right to trial by jury, notice, and hearing, 
right to counsel and to cross-examination.5 

The early commitment cases in this country restricted the basic constitutional 
rights of equal protection and due process for the individual on the fictional basis 
of asupposed common law powerin the state. There was no basis in fact or in history 
for that power in this democracy. Even in its own monarchical setting, the courts 
had recognized and balanced individual rights. 

The fiction of parens patriae was bound to disappear because of the reemerging 
sense of worth, meaning, and dignity of each human being and because the un- 
challenged psychiatric promise had failed to deliver. The present Supreme Court, 
like the Court before it, shows every sign of strictly enforcing the Constitution. In 
fact, the most strict constructionist has little difficulty in finding and applying the 
words “equal protection” and “due process of law.” The Supreme Court has speci- 


1T. PLUCKNETT, A Concise History oF Common Law 49 (1929). 

° BLACKSTONE'S COMMENTARIES ON THE LAW 111 (Gavit ed. 1941). A 

‘Employees v. Missouri Public Health Dep't, 411 U.S. 279, 322-23 (1973) (Brennan, J., dissenting). 

‘The words have been used in a different sense to establish the right of a state to bring an original 
suit in the Supreme Court to prevent or repair harm to its quasi-sovereign interests pursuant to 
Art. III, § 2 of the Constitution. Hawaii v. Standard Oil Co. of California, 405 U.S. 251, 257-59 
(1972). 

STHE MENTALLY DISABLED AND THE LAW 5-6 (rev. ed. S. Brakel & R. Rock eds. 1971). 
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fically recognized these constitutional rights in mental health and mental retarda- 
tion cases,® as it earlier did in juvenile cases.” 

“We the people” have not consented to waive our full rights of equal protec- 
tion and due process simply because we are characterized as mentally deficient or 
mentally retarded. The only constitutional justification for any deprivation of 
liberty of the mentally retarded is the police power, which is fully subject to due 
process requirements. It has now become apparent that each person must be pre- 
sumed competent, as well as innocent, and that medical opinions finding mental 
retardation must be tested for accuracy by the adversary process, just as any expert 
opinion is tested. 

The assumption may be made that professions and paraprofessions share a 
common goal to treat, habilitate, and restore to the community anyone needing 
or seeking treatment, habilitation, or training for mental illness or mental retarda- 
tion. The harsh word, “adversary” used by the legal profession strikes alarm in the 
medical profession, which seeks to comfort and ease, if not cure. The “adversary 
process does not create adversity.”8 It seeks the truth and it does so in a manner 
upon which no one has successfully improved. The legal process assigns adversary 
roles and permits each side to press his case as vigorously as possible and to present 
the documentary evidence and oral testimony that supports that case. In advance 
of trial each side is permitted to discover the facts upon which the other will rely 
and to prepare to rebut them. Witnesses are cross-examined to test their truthful- 
ness and accuracy and to expose their bias. A number of jurors are selected for their 
impartiality and asked to reach a consensus of their views as to the facts. 

It is understandable that persons seeking to commit other persons to institu- 
tions are not always willing or pleased to have their motives and purposes inquired 
into by this searching process. Nor are experts in the medical and psychiatric field 
always ready or eager to have their opinions as to mental retardation exposed to 
thorough testing. After all, it was so simple to tap someone on the shoulder and say, 
“you're institutionalized for life.” Part of the parens patriae mystique depended 
upon another fiction — that institutions for the mentally ill and mentally retarded 
were pleasant places where one was continually trained and habilitated with the 
ultimate goal of restoration to the community. 

The courts that exposed the fallacy of the parens patriae fiction have also torn 
away the pretense of benevolent and therapeutic habilitation of institutionalized citi- 
zens. The courts, of course, could have simply devastated the parens patriae theory 
as a matter of law, but the nature of mental retardation institutions was and is a 


i imi ' il i Patuxent 
SE.g., Murel v. Baltimore City Criminal Court, 407 U.S. 355 (1972); McNeil v. Director, 
Institution, 407 U.S. 245 (1972); Jackson v. Indiana, 406 U.S. 715 (1972); Humphrey v. Cady, a 
U.S. 504 (1972); Specht v. Patterson, 386 U.S. 605 (1967); Baxstrom v. Herold, 383 U.S. 10 
(1966). x ; 
“In re Gault, 387 U.S. 1 (1967); Kent v. United States, 383 U.S. 541, 554-55 (1966) (“The State is 
Parens patriae rather than prosecuting attorney and judge [under the District of Columbia Juvenile 
Court Act]. But the admonition to function in a ‘parental’ relationship is not an invitation to 
Procedural arbitrariness.”). ” 
8D. AE earns : Conflict, April 19, 1973, Helen Ross Lecture, Institute for Psycho- 


analysis, Chicago. 
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matter of fact and the courts have reacted to these facts in the normal course of 
adversary procedures. They have heard witnesses describe brutal and inhumane 
treatment. They have had presented to them documentary and carefully researched 
evidence of the crass warehousing of human beings. They have also heard of erro- 
neous diagnoses of the mentally ill and mentally retarded by medical, psychiatric, 
Psychological, and other experts. 

Consequently, as Judge Bazelon recently said, “it’s about time that we all under- 
stood that the Age of Mystique is almost over.” There is nothing about requiring 
procedural protections for the mentally retarded which “will appear to legitimate 
criminal treatment of those who are committed.” To insist that institutionalized 
persons are entitled to constitutional habilitation at least equal to that given crim- 
inals is not to treat them as criminals. Actually they have been treated as worse than 
criminals precisely because they have been denied their, constitutional rights. It is 
more accurate to consider that the mentally retarded should be given presidential 
treatment because the constitution entitles them to the same rights as a president. 

It has been asked why, if the retarded who are subject to institutionalization 
are entitled to all the rights a criminal receives, those who volunteer for institutional 
habilitation should not be entitled to an adversary inquiry into the voluntariness of 
their submission, even as a criminal is entitled to an evidentiary hearing as to the 
voluntariness of his confession. One difficulty is that there is a limited amount of 
legal and judicial manpower, just as there is a limited amount of medical and 
psychiatric manpower. Although this fact does not justify withholding a constitu- 
tional right, the right is much less clear in regard to voluntary commitments than 
involuntary. If legal and judicial services are subject to rationing, the priority 
clearly lies with the involuntarily committed citizen. In the case of a coerced confes- 
sion, a crime has been committed and an accused is on hand available for coercion. 
There is far less, if any, motive for an institution to coerce a waiver of rights froma 
voluntary resident who shows up at its gate. Presumably, institutions are not beating 
the bushes hunting for persons to commit. Law enforcement officers are doing 
just that. 

Professor Strauss writes, “the authors of Dixon} might be startled to learn that 
96 percent of the patients affected by their decision elected to remain in Pennsylva- 
nia mental hospitals on a voluntary basis.” In contrast, within 90 days the Lessard 
decision! 41 institutions in Wisconsin reexamined 7,858 patients. Thirty-seven 
percent were converted by consent into voluntary patients, 27 percent were recom- 
mended for a return to court for a due Process hearing on involuntary commitment, 
and the remaining 36 percent were processed for release into the community. 

What accounted for the different results in Pennsylvania and Wisconsin is not 
known, but it is undoubtedly true that the possibility of and opportunity for coer- 
cion are greater at a reexamination than at the time of original commitment. 
Perhaps future courts will consider the possibility of at least the presence of a dis- 


91d. 
10Dixon y. Attorney General, 325 F. Supp. 966 (M.D. Pa. 1971). s 
1Lessard v. Schmidt, 349 F, Supp. 1078 (E.D. Wis. 1972), vacated for entry of definitive decree, 


A14 U.S. 473 (1974), clarified, 379 F. Supp. 1376 (ED. Wisc. 1974), vacated on procedural grounds, 
95 S. Ct. 1943 (1975). 


—_ 


Due Process in Civil Commitment and Elsewhere 483 


interested observer when voluntary consents are solicited in a massive reexamina- 
tion caused by the invalidation of defective procedures. But this does not indicate 
a present need to question original voluntary commitments as they occur. The 
current implied court approval of voluntary commitments is based on the premise 
that some mentally retarded persons are presumed to be willing and able to make 
decisions about their lives. Thus, if someone chooses to go to an institution, no 
reason exists to dispute this desire. He has made a choice which should be respected 
(even if it is assumed that the person will actually receive little help in the institu- 
tion). Institutions still have the authority to refuse to accept the voluntary admission 
if they believe it inappropriate. 

Inasmuch as the requirements of due process are not static, some flexibility in 
judicial procedures may be needed when procedures tailored for the mentally ill are 
applied to the mentally retarded. On the one hand, it may be that definitions and 
standards of retardation are more precise and generally accepted than standards 
of mental illness, that diagnoses are demonstrably more accurate, and that a con- 
sensus of what amounts to total impairment of a person’s ability to live in society 
is more readily attained. On the other hand, the likelihood of the insincerity of 
parents’ motives in seeking institutionalization of a child may be greater than 
those of a third person in mental illness cases, and the range of possible treatment 
is far broader. These suppositions require close examination to determine the 
extent to which they are valid. 

This would suggest that initial commitments of minors by the consent of parents 
may be suspect often enough and the kind of treatment required diverse enough to 
warrant a mandatory hearing on the need and justification for commitment, with the 
minor represented by counsel independent of the parents and guardians.!2 As a 
gratuitous by-product, shifting the onus of commitment from the parents to a court 
has therapeutic value to the parents. The emphasis in such a hearing should be 
upon (1) the parents’ motives; (2) the kinds of possible habilitation; (3) the less 
drastic alternatives; and (4) the treatment facilities available in the community. 
Less attention may need to be given to the process of adversary testing of the 
medical findings. 

It is conceded that there may be “cases of genuine controversy” in the com- 
mitment area. Whether these controversial cases, where persons may be unjusti- 
fiably incarcerated for the rest of their lives, are many or few is not relevant. If they 
exist at all, due process requires that the basis for commitments be tested. Even if 
the due process requirements were not mandatory, alternative procedures would 
not fill the void. Habeas corpus or judicial review procedures are not effective. 
Once the mentally retarded citizen is committed, the chance of his having the op- 
portunity to communicate with a lawyer willing to assist him is reduced to close to 
zero. If he has the opportunity, then the complacency which often accompanies 
incarceration, or drugs, or both, may functionally diminish his motivation to seek 


judicial assistance. 


See Heryford v. Parker, 396 F.2d 393 (10th Cir. 1968); cf. Argersinger v. Hamlin 407 U.S. 25 
(1972). 
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Anyone who finds himself in the service of the mentally ill or mentally retarded 
is a person of good will by definition. No one can dispute the need in the field of 
mental retardation for more funds, more facilities, more manpower, more dedica- 
tion, devotion, and understanding, and more expertise in both the legal and medical _ 
professions. But there is no Proven need for more commitments. The trend is, and 
must be, toward more temporary placement, community care, and fewer “life. 
sentences.” 1 

The medical and psychological professions need assistance from the other 
professions and paraprofessions. Lawyers, particularly those in general practice 
who deal constantly with people, should be trained in counseling. After all, they 
represent themselves to be counselors. There is nothing about the adversary pro- 
cess which must make it a traumatic process. Seeing his lawyer should be a comfort- 
ing and relieving situation for the client-patient. This is not to imply that lawye: 
either “play dead” or “play God,” but simply that they should perform in the tradi 
tional role of advocate against the rest of the world yet treat their special client 
with compassion. It is also hoped that the more than 100,000 students now in law 

schools (constituting almost one-third of the present lawyer population) will supply 
enough legal manpower to ensure for the mentally impaired their rights in full 
measure. Perhaps judges who adjudicate cases involving the mentally ill and x 
tarded should have special training. It will require their patience and understanding 
to ensure that these cases do not become a “waste and rote.” ] 

Enlightened programs in mental health and retardation conducted by state 
and private institutions have commenced and will grow because of the universal 
concern over these problems. The law will not impose obstacles to what proves to 
be both just and beneficial. It will promote these objectives. The judicial process 
can sharpen everyone’s focus, correct mistakes, and hammer out justice. One hopes 
that the catalyst of court action will encourage state legislatures, state administra- 


tors, and professional people of all kinds to intensify their good efforts on behalf of 
mentally retarded citizens. $ 


CHAPTER 16 


The Right 

to the Least 
Restrictive 
Alternative 


Editorial Introduction 


The material in this chapter is presented in a format slightly dif- 
ferent from that of the material in other parts of the volume. Topically, it 
also overlaps some other chapters. The goal here is to explore a concept 
that may have special value and applicability to the legal rights of mental- 
ly retarded citizens. That concept is that the state must pursue its purposes 
by the least restrictive possible means appropriate to the achievement of 
its legitimate purposes. 

The chapter begins with an exposition by Chambers of the technical 
legal nature of the principle of the least restrictive alternative. Professor 
Chambers draws upon his earlier work in this area to set forth the constitu- 
tional dimensions of the principle. He argues that the principle has 
the potential in constitutional litigation for securing relief for retarded 
citizens over a broad range of issues. He further argues that even when 
the constitution does not require the application of the principle, the 
principle may still provide a useful policy guide to legislators, to courts 
interpreting ambiguous statutes, and to administrators. 

Chambers’ analysis is followed by contributions from four mental 
retardation professionals who describe the potential for the application 
of this principle to four specific problems in which they have particular 
expertise: residential programing, education, guardianship, and law 
enforcement. These four discussions illustrate the versatility and value of 
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the least restrictive alternative concept in dealing with innumerable 
policy and legal issues important to mentally retarded citizens. 


DAVID CHAMBER 


THE PRINCIPLE OF THE LEAST RESTRICTIVE 
ALTERNATIVE 


Mentally retarded people are people. When strong reasons exist to treat them 
differently from other people, they should be provided the necessary services, 
restraint, or protection through means that intrude as little as possible on thi 
freedom to live the life that others are permitted to live. “Normalization” is the 
term professionals use to define the goal and the process of helping mentally 
tarded citizens lead a “normal” life. The attainment of this goal involves undoing 
the multitude of formal constrictions: governments have typically placed on the 
retarded citizen's freedom: his place of residence, his schooling, his control over 
his own property, his freedom to marry —.in short, his freedom to do or be anything 
that others believe requires capacity to function “independently” and “responsibly.” 

The analysis here does not present data to demonstrate that normalization 
“works,” but rather offers a legal resource to those who have found normalization 
does work and need help in securing its acceptance by courts and agencies.! The 
legal resource is the principle of the least restrictive alternative. The principle rests 
on the apple pie premise that people should in general be free to live as they please. 
If you accept this elementary moral premise, the principle of the least restrictive 
alternative easily follows; that is, when government does have a legitimate com- 
munal interest to serve by regulating human conduct it should use methods that 
curtail individual freedom to no greater extent than is essential for securing that 
interest. When you swat a Mosquito on a friend's back, you should not use a base- 
ball bat. 

The principle of the least restrictive alternative is not only a useful guide to 
legislatures in deciding when and how to formulate new laws. It also has become @ 
useful tool in constitutional litigation in working out rough accommodations between 


‘See Chambers, Alternatives to Civil Commitment of the Mentally Ill: Practical Guides my 
Constitutional Imperatives, 70 Micu. L. Rev. 1107 (1972). Much of the paper that follows is 
distillation of this article transplanted to the setting of mental retardation and applied to the range 
of official restrictions placed on retarded persons, rather than commitment alone. 
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constitutionally protected rights and weighty legislatively protected interests in 
the public’s health, welfare, and safety. The Supreme Court of the United States, 
in the most frequently quoted recent statement of the principle, has declared that 
in judging governmental actions “even though the governmental purpose be legit- 
imate and substantial, that purpose cannot be pursued by means that broadly stifle 
personal liberties when the end can be more narrowly achieved,” * 

Little can be said with confidence about how far the courts will go in applying 
the principle to regulations affecting the mentally retarded, Few courts have em- 
ployed it yet in assessing regulations affecting the retarded. The Supreme Court 
has heard no cases posing the issue. Moreover, even if the principle is applied by 
courts, there are limits to what the principle can accomplish. Attorneys who employ 
the principle in the context of constitutional litigation can, however, develop strong 
arguments in three areas in which normalization efforts are proceeding: (1) in 
securing the broader use of already existing alternatives to constrictions upon the 
freedom of the retarded; (2) in securing individualized determinations, continually 
reexamined, of the current needs of each mentally retarded individual whose free- 
dom is being curtailed; and (3) in securing the creation of a range of promising new 
alternatives that might be used to normalize the life style of retarded citizens, In 
the context of education, for example, the lawyer might strive to keep a mentally 
retarded child in the public school near her home or might seek to secure extra 
tutoring or special programing within the framework of the regular class. These 
efforts might avert later placement in a separate class or school for the mentally 
retarded. The lawyer may also seek to ensure that the child's needs are continually 
reassessed so that even limited special programing will continue no longer than 
necessary, 


DRAFTING AND INTERPRETING STATUTES 


Reliance upon constitutional safeguards will be unneeded if legislatures employ 
the principle of the least restrictive alternative or if courts interpret existing legisla- 
tion to require application of the principle. 

Emphasizing the treasures of a free life, the evidence of success for normaliza- 
tion programs, and the daily anxieties of persons who know that they do not appear 
“normal,” attorneys need to encourage legislators to retain restrictive regulations 
for the mentally retarded only when informal noncoercive methods cannot achieve 
the same goals, When legislatures do continue restrictions, such as separate insti- 
tutions, they should be urged for identical reasons to develop a full range of appro- 
Priate less restrictive regulations or settings. Legislatures are beginning to embody 
in new laws the concept of minimum intrusion into the lives of the mentally retarded. 
Tennessee, for example, has adopted legislation providing that, to the maximam 
extent possible, children are to be educated in the normal classroom setting. 


*Shelton v. Tucker, 364 U.S. 479, 488 (1960). 
“TENN. Cope Ann. § 49-2913(B) (Supp. 1973). 
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Massachusetts has adopted a similar statute. Nebraska, through flexible legisla- 
tion, has developed an impressive range of residential treatment programs.° Several 
States explicitly authorize or compel their courts to use least restrictive alternatives 
in appropriate commitment cases.§ 

Even existing legislation not openly recognizing the principle can often be 
rendered more flexible through imaginative interpretation. No state, for example, 


exploration and use of alternatives whenever the state’s interest in securing adequate 
care and protection can be better served by othermeans. When confronted with vague 
or ambiguous statutory terms, attorneys can support arguments for the use of alter- 
natives by pointing to the principle of the least restrictive alternative as an aid in 
interpreting legislative intent. That is, in the absence of convincing evidence to the 
contrary, legislation should not be interpreted to permit greater restrictions on per- 
sonal freedom than are absolutely necessary to serve the state’s interests. Attorneys 
also can brandish the constitutional arguments for the principle hereafter elaborated 
and invite the court to interpret the legislation as requiring the use of the least reste 
tive alternative “to save the constitutionality” of an otherwise offensive statute. 
Even a guardianship statute that would appear to deprive a retarded individual of all 
of his legal capacity might be interpreted to permit or require the loss only of those 
Specific powers that the retarded Person was incapable of responsibly exercising. 
Many statutes still in force that are grossly discriminatory against men tally retard- 
ed citizens were drafted at a time when most people were afraid of persons labeled as 
“idiots” or “naturals” and when even those who were concerned for the well-being 
of the mentally retarded person thought they needed absolute protection. Today, 
courts should wisely reinterpret their Statutes, not only to achieve the state’s original 
legitimate purposes, butalso to achieve them in light of the new knowledge and public 
acceptance of successful less constricting alternatives for securing these purposes. 


THE CONSTITUTIONAL ARGUMENTS FOR 
THE PRINCIPLE 


On dozens of occasions the United States Supreme Court and state supreme courts 
have compelled state governments to achieve clearly legitimate goals by methods of 
regulation less constrictive of some important constitutionally protected interest 
than the methods being used. Though not yet applied by the Supreme Court to the 
mentally retarded, such precedents have obvious relevance to issues relating to 
mental retardation. 

4Mass. ANN. Laws ch. 71 B, § 3 (Supp. 1972). 

5Nes. REV. STAT. §§ 83-1, 141-146 (Supp. 1969). r 

New Mexico, for example, has adopted new legislation requiring courts to explore alternatives 


prior to commitment. N.M. STAT. ANN. § 13-14-39 (Supp. 1972). z 7 tal 
7See Rouse y. Cameron, 373 F.2d 451 (D.C. Cir. 1966) (first case holding that patients in menl 


indicating that the Constitution was Peering closely over its shoulder); accord, Townsend V- 
Swank, 404 U.S. 282, 291 (1971). 
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Two decisions of the Supreme Court offer illustrations.® In 1951, the Court 
struck down a ban placed by the city of Madison, Wisconsin, on the sale of milk pro- 
cessed more than 25 miles from the city.° The court invalidated the ordinance be- 
cause it found that a less drastic method of inspection could fully serve the city’s 
legitimate interest in protecting its citizens from spoiled or adulterated milk without 
entirely prohibiting the sale of nonlocal milk. In another case, decided in 1972, the 
Court examined a Tennessee statute requiring newcomers to reside in the state for 
90 days before becoming eligible to vote.!° Tennessee sought to justify the statute in 
part on the ground that it served to prevent fraud by persons who had not truly made 
the decision to become residents of Tennessee. Preventing fraud was a legitimate 
goal, but the 90-day residency requirement could not stand when there was an 
obvious alternative (checking places of former residence and checking drivers’ 
licenses and car registrations) which did not deny constitutionally protected rights 
to bona fide new residents. 

In terms of alternatives, this reasoning has obvious application to many of the 
regulations affecting the mentally retarded. For example, courts should not permit 
involuntary commitment if home care or a community group home can provide the 
needed protection and better equip the individual for independence. Courts and 
agencies should not permit placement in separate schools for mentally retarded 
children when extra assistance in regular public schools can properly educate the 
child and avoid the social stigma attendant upon segregation. Guardianship that 
denies a retarded citizen the right to make important life decisions should be avoided 
when the individual merely is incapable of handling one or two separable and specific 
Kinds of responsibilities. 

The applicationis obvious, but attorneys must leap one hurdle before they can be 
confident that courts and agencies will be required to apply the principle of the 
least restrictive alternative to state action affecting retarded citizens. The obstacle 
is that the Supreme Court and other courts do not apply the principle to all forms of 
regulations. The use of less restrictive alternatives is insisted upon only when the 
method of regulation used by the state affects interests that are considered especially 
Sensitive under the Constitution, such as free speech, or are directed at groups 
against whom discrimination is regarded with especial suspicion by the Court, such 
as black Americans or aliens. For example, courts will uphold a state regulation 
requiring sprinkler systems in apartment buildings without inquiring whether an 


*Dunn v. i K 1972); Dean Milk Co. v. City of Madison, 340 U.S. 349 (1951). 
See also Pole DONE ANEA Gos U.S. 92, 100-02 (1972); United States v. O'Brien, 391 Us. 
367, 377 (1968); Carrington y. Rash, 380 U.S. 89, 96 (1965); Shelton v. Tucker, 364 US. 479, 4 
(1960); Butler v, Michigan, 352 U.S. 380 (1956); South Carolina State Highway Dep't v. Barnwell 
Bros., 303 U.S. 177, 190-91 (1938). For similar state court precedents, see City of Carmel-by-the- 
Sea v. Young, 2 Cal. 3d 259, 466 P.2d 225, 85 Cal. Rptr. 1 (1970); Schroder v. Binks, 415 Ill, 
192, 195-201, 113 N.E.2d 169, 170-73 (1953); Altemose Constr. Co. v. Building and Constr. Trades 
Council, 449 Pa. 194, 212-13, 296 A.2d 504, 514-15 (1972) cert. denied, 411 U.S. 932 (1973). See also 
Chambers, supra note 1, at 1145-51; Wormuth & Mirkin, The Doctrine of the Reasonable Alternative, 
9 UTAH L. Rev. 254 (1964). 

ae Milk Co. v. City of Madison, 340 aoe ead (1951). 

nn v. Blumstein, 405 U.S. 330, 343, 34’ . p 

"See San NES PEAR. School Dist. v. Rodriguez, 411 U.S. 1, 18, 51 (1973); rehearing 
denied, 411 U.S. 959 (most recent elaboration on the circumstances in which the Court will and 
will not subject a state statute to rigorous examination). 


490 The Mentally Retarded Citizen and the Law 


special protection under the Constitution: voting in political elections and travel 
among the states. On the other hand, the laws requiring fire sprinklers and those pro- 
viding a lesser portion of needs to larger families on welfare than smaller families 
ly sensitive group or interest. Despite the fact that these laws were of critical impor- 
tance to the individual’s livelihood and Sustenance, they were found to have no 


Thus, the first task for the court asked to find a constitutional obligation to use 
or explore alternatives to state regulations for retarded citizens is to ask whether the 
regulations affect a constitutionally preferred interest or constitutionally protected 
group. Elsewhere in this volume, contributors have presented arguments that answer 
this question affirmatively.14 One of these arguments would eliminate most special 
regulations of the mentally retarded. It is, quite simply, that all laws which regulate 
the mentally retarded as a class should, like laws overtly based on race or legitimacy 
of birth, be regarded as Constitutionally suspect and subjected to close judicial 
review. An essential point is that these arguments have considerable merit, but no 
court has yet accepted them, one court has rejected them,'5 and the most liberal 


regulations based on intelligence. !6 

If the Court does begin to treat as Suspect regulation of the mentally retarded 
as a separate class, all special regulation adversely affecting the retarded should be 
subject to examination for less restrictive alternatives. If the Court refuses to rec- 
ognize mental retardation as a Suspect classification, arguments that courts should 
compel inquiries into alternatives (or order the creation of alternatives) must focus 
on special constitutional Protections for particular forms of conduct. Arguments 
about some of these especially sensitive types of regulation are found elsewhere in 
this volume. For example, state laws limiting the freedom of retarded individuals 
to marry or procreate interfere with federally recognized rights to privacy in marital 
relations. 17 Courts appropriately might require case-by-case inquiry into the neces- 
sity of discriminatory curtailment to serve legitimate state interests, 

Civil commitment of the mentally retarded also intrudes on the constitutionally 


!2Queenside Hill Realty Co. v. Saxl, 328 U.S. 80, 83 (1946). 

'SDandridge v, Williams, 397 U.S, 471, 484, 486 (1970). 3 

14See Gilhool, pp. 173-207, Chapter 7 of this volume; Burt, pp. 418-37, Chapter 14 of this yoluma 

!5See New York State Ass'n for Retarded Children, Inc. v. Rockefeller, 357 F. Supp. 752, 
(E.D.N.Y. 1973), 

16Frontiero y, Richardson, 411 U.S. 677, 686 (1973). 

'7See Wald, pp. 7-15, Chapter 1 of this volume. 
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protected rights of travel and free association. Moreover, some Supreme Court 
decisions indicate a special sensitivity to regulations permitting incarceration, 
without reference to other specific freedoms that incarceration inhibits.'* Reflect- 
ing this concern, three recent federal court decisions have held that prior to involun- 
tary hospitalization of the mentally ill, the Constitution requires a demonstration 
that there are no suitable less restrictive alternatives? In addition, the order entered 
by the trial court in Wyatt v. Stickney bars commitment of a retarded person to an 
institution “unless a prior determination shall have been made that residence in 
that institution is the least restrictive habilitation setting feasible for that person.” ?° 

Unfortunately, not all regulation of mentally retarded citizens affects activities 
considered especially sensitive by the Supreme Court. For example, at least under 
the United States Constitution, separate schooling for a retarded child may be 
permissible even though a less restrictive alternative is available, simply because 
the Supreme Court has found that the regulation of education, a subject nowhere 
mentioned in the Constitution, does not call for raised eyebrows in all cases.” State 
constitutional provisions establishing a system of public education may provide 
a basis for special judicial attention to regulations regarding education, but courts 
might well hold that such provisions at most require the state to offer some type of 
education to all children, retarded or otherwise, but carry no implications about 
the setting in which the education should occur.”2 

Similarly, government-condoned discrimination in employment (such as in 
the federal law permitting a lower than minimum wage for physically or mentally 
impaired workers)23 does not seem to intrude on constitutionally protected rights, 
despite the fact that few aspects of a person’s life are more important than the fi- 
nancial resources he needs to sustain himself. The possibility that discriminatory 
regulations in areas of vital importance to individual retarded citizens will be 
immune from invalidation on the ground of available less restrictive alternatives 
underscores the importance to attorneys for retarded citizens of inducing courts to 


view the mentally retarded as a suspect class. 


'8See Chambers, supra note 1, at 1180-1200 (arguments developed in the context of the mentally 
ill), à 

i i i s 6 , 349 F. Supp. 1078 (E.D 

"Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969); Lessard v. Schmidt, 34 1 1 > 

Wis. 1972), vacated for entry of definitive decree, 414 U.S. 473 (1974) (holding the trial court's 

order to be insufficiently specific and detailed under the Federal Rules of Civil Procedure), clarified, 

379 F. Supp. 1376 (E.D. Wisc. 1974), vacated on procedural grounds, 95 S.Ct. 1943 (1975); Dixon 


v. Attorni eneral, 325 F. Supp. 966 (M.D. Pa. 1971). 

Wyatt v. gn F. supp. 387, 396 (M.D. Ala. 1972), aff'd sub nom. Wyatt v. Aderholt, 503 
F.2d 1305 ir. 1974). é 

21 See San AS orio ik Eene School Dist. v. Rodriguez, 411 U.S. 1 Son ANI, 

®See IND. Const. art. 8, § 1 (providing that public schools shall be “equally open > n bs ; 
Const. art 10, § 1 (providing for the educational development of all persons to : z imi io 
their capabilities”); N.J. Const. art. 8, § 4, para. 1 (“through an efficient paa Coes 
schools for the instruction of all the children in the state”); N.Y. Cone: art. y § pu i 
schools established so that “all children of this state may be educated ); ee 'ONST. art Ait 
§ 1 (“paramount of the state to make ample provision for the education of all children . . . wii 


Out the distinction or account of . . . caste . . .”). 
°3See Fair Labor Standards Act, 29 U.S.C. § 214(d) (1970). 
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THE MANY APPLICATIONS OF THE PRINCIPLE TO 
REGULATIONS AFFECTING THE MENTALLY RETARDED 


be substituted. In the Process of articulating interests, courts are forced (if they act 
properly) to identify and reject impermissible interests that may have been the basis 
of the law. Thus, for mentally retarded citizens, alternatives to commitment should 
be assessed in terms of whether they provide needed protection or habilitation, not 
in terms of their effectiveness in serving the Partially motivating, but improper, 
function of simply screening from sight persons who make others in society feel 
uncomfortable? In defending its ban on milk processed at a distance from the city, 
Madison was similarly precluded from relying on its improper interest of protecting 
itslocal milk producers from outside competition.2> 

Once interests are identified, the principle can secure varied forms of relief. 
The most narrow, but perhaps most significant, relief is in the context of methods 
of regulation requiring case-by-case determination of a retarded person’s need for 
differential treatment (Ze., acivil commitment proceeding or a system for placement 
in a separate school). In such cases, the principle calls at a minimum for an individ- 
ualized inquiry into the current availability of less restrictive alternatives that would 
Serve the state’s interests. This is the use to which the principle has been put in the 
context of the civil commitment of the mentally ill 26 Irrespective of the system that 
exists and no matter how informally it operates currently, the principle can be used to 
demand an adequate unbiased inquiry into existing alternatives. 

The principle (coupled with well-developed notions of due process of law)?” 
also can Properly be used to ensure that the search for less restrictive alternatives 
occurs before, and not after, the more restrictive placement occurs. Because mental 
retardation is rarely a condition with a sudden or insidious onset, hasty intervention 
should seldom be required and only in the rarest instance should a person whose only 
handicap is retardation be placed in a confining institution or a separate school 
Prior to an inquiry into whether the placement is necessary at all. 


24Cf. Papachristou v. City of Jacksonville, 405 U.S. 156, 170-71 (1972) (striking down, as uncon- 
stitutionally vague, a vagrancy statute aimed at “common night walkers,” which served to round 
up “so-called undesirables”); Coates v, City of Cincinnati, 402 U.S. 611 (1971) (Ohio statute pro- 
hibiting “annoying” assembly by three or more people on sidewalk held violative of rights of free 
assembly and association), 

235 Dean Milk Co. v. City of Madison, 340 U.S. at 354-56. 1078 

°8See Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969); Lessard v. Schmidt, 349 F. SUPP 
(E.D. Wisc. 1972) vacated for entry of definitive decree, 414 U.S. 473 (1974), clarified, 379 F. Be 
1376 (E.D. Wisc. 1974), vacated on procedural grounds, 95 S. Ct. 1943 (1975); Dixon v. Attorney 
General, 325 F. Supp. 966 (M.D. Pa. 1971). 

27 See Goldberg v. Kelly, 397 U.S. 254 (1970): Chambers, supra note 1, at 1178-82. 
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A second extension of the principle would be to require case-by-case determina- 
tions where none are currently required. For example, the principle could be used 
to require individualized inquiries into and use of alternatives under statutes im- 
posing absolute bans on marriage for institutionalized retarded persons.?8 Similarly, 
the principle can easily be used to compel individualized periodic reexamination 
of placements or restrictions to determine their continued necessity.29 

Yet bolder uses of the principle lie in waiting. The principle may be a useful 
tool to lawyers in securing the removal of legal barriers to the use of currently avail- 
able alternatives. For example, if a public or private agency is repeatedly blocked 
by zoning regulations from placing a group home in a residential area,30 attorneys 
can argue that the state may not continue to confine retarded persons in institutions 
and retain their zoning regulations when group homes would adequately serve the 
needs of the institutionalized individuals. In such a case, a court striking down a 
zoning regulation would have to find either that the purposes underlying the zoning 
regulation would not be adversely served by permitting placement of the home or 
that (and here is an extension of the principle) the value of permitting the less re- 
Strictive home justified some intrusion in the state’s interests in permitting restrictive 
zoning.?! 

Striking out even further, the principle may be used to compel the creation of 
new alternative programs or facilities (such as group homes in the community) even 
when no agency as yet stands ready to erect them. Many Supreme Court decisions 
have compelled states to choose between foregoing regulation of certain conduct 
altogether (such as the regulation of nonlocal milk) or adopting a new method of 
regulation not currently in existence.” Courts might similarly hold that states need 
not create systems of involuntary (or fictionally voluntary) commitment of mentally 
retarded persons, but if they do, they must create a full range of less confining resi- 
dential settings so that no one is confined in a setting more restrictive of his freedom 
than is necessary.” The same argument can be made for compelling the creation 
of a diverse range of educational programs, so long as the state compels attendance 
of some mentally retarded children at segregated institutions. For institutionalized 
children, the creation of alternatives other than their own family homes, which may 
no longer be available, may be indispensable to their release. 

Therightto habilitation, developed in Wyatt v. Stickney and discussed elsewhere 


*8 See Stanley v. Illinois, 405 U.S. 645 (1972) (Ilinois forced to replace a system in which fathers 
of illegitimate children were barred absolutely from receiving custody of child with a system in 
which case-by-case determinations of fitness were made). : i ? 

2° Covington wattage 419 F.2d 617 (D.C. Cir. 1969) (a case dealing with the degree of confinement 
within a hospital after the initial hospitalization had occurred long before). 

8°See Chandler & Ross, Chapter 11 of this volume. (ge 

51See Southern Pacific Co. Aiea 325 U.S. 761 (1945) (openly weighing whether harm to ae 
of having no regulation at all over train lengths was SIRARSA: by value of protecting federal 
constitutional interest in unimpeded flow of interstate commerce). ; Į 

32See e.g., Shelton v. Tucker, 364 U.S. 479 (1960); Dean Milk Co. v. City of Madison, 340 U.S. 
349 (1951). : 

f the mentally 

33See Chamb 5 a note 1, at 1180-1200 (arguments developed in the context ol 
ill). A iewsaitt B been filed in the District of Columbia through attorneys at the Mental 
Health Law Project seeking to force the creation of adequate alternatives to mental hospitaliza- 
tion for persons currently confined at St. Elizabeth’s hospital. Robinson v. Weinberger, Civil No. 
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in this volume,** has in this context essentially the same potential for encouraging 
the creation of new programs. Under either rubric, courts have to assay the costs 
that government must pay as the price for continuing to incarcerate many mentally 
retarded citizens. In determining the forms of habilitation to be required, courts will 
find that experts disagree on the precise components of an adequate system of 
residential or educational alternatives for mentally retarded individuals. Courts 
may be even more puzzled by state claims that they cannot afford to create the 
alternatives but cannot humanely give up the institutions altogether. This seems 
in part to be Alabama’s claimed dilemma in Wyatt argued through the veil (as seduc- 
tive as Salome’s) of the inappropriateness of judicial intrusion into this essentially 
legislative domain. But the judiciary has a duty to protect individual liberty, even 
if a consequence of this duty is to compel a redirection of funds away from programs 
not involving such constriction on individual liberty.35 The effectiveness of the 
principle of the least restrictive alternative requires not only judicial boldness in 
framing an initial decree, but also steadfastness in overseeing its implementation. 

Even beyond compelling the creation of alternatives to specific programs, the 
principle conceivably might be used to force the creation of preventive programs 
to ensure that institutionalization or separate education will not be necessary in the 
future. Phenylketonuria (PKU) testing programs, controls over lead-based paint, 
prenatal nutritional programs, and even broad income maintenance systems can 
all be justified by the principle so long as involuntary losses of freedom await some 
citizens who would become retarded without such programs. The costs of the de- 
velopment and implementation of such Programs may possibly call into question 
the propriety of judicial use of the principle at all. For the principle brings with it an 
unbroken continuum of pressures on the state to avoid unnecessary deprivations of 
liberty. But drawing lines through undivided middles has been the magic of common 
law courts, and hopefully in the field of mental retardation, courts and future legis- 
lators will draw these lines toward the edge of the continuum where many current 
legislators still wince. 


THREE PROBLEMS FOR ATTORNEYS 


Three obstacles to successful application of the principle merit further considera- 
tion. The first two—state claims that placement in the restrictive setting is voluntary 
and that placement or regulation is the only avenue adequately serving the state’s 
interest of maximum protection for the retarded person—may influence courts to 
hold that the principle does not apply at all or to apply the principle and still routinely 
permit the use of the most restrictive placement. The third obstacle—the inadequacy 


of current systems for exploring alternatives in individual cases—may not deter 


34 See Halpern, Chapter 13 of this volume; Burt, Chapter 14 of this volume. 

35In a way, suits to compel the creation of new Programs involve a dangerous bluff: The state Se 
evade a court order by closing the attacked institution or school. Such closings may be dis- 
advantageous for some residents or students if no other appropriate programs exist. 
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courts from holding that the principle applies, but may render useless any favorable 
holding that is reached. 


The Myth of Voluntariness 


States are likely to claim that participation in many forms of separate treatment for 
the mentally retarded is voluntary or that persons held are free to leave at any time2® 
If states permitted commitment to residential institutions or special schools for the 
retarded only when the individual voluntarily chose participation, courts might reject 
arguments that states must create new less restrictive alternatives (or even that they 
must explore existing ones). The courts might reason that the obligation to use alter- 
natives that maximize freedom applies only when the government is seeking by force 
to remove an individual's freedom. 

There are several responses to this position. In the first place, if courts accept 
the argument that disfavored treatment of persons labeled mentally retarded is 
constitutionally suspect, then establishing voluntary forms of segregation would 
arguably be as constitutionally unacceptable for the mentally retarded as the “free- 
dom of choice” plans adopted by racially segregated school systems in response to 
court orders requiring elimination of racial segregation? Continued reliance on 
the totally confining institution, even if it is operated on a voluntary commitment 
basis, unnecessarily perpetuates the stigma of mental retardation for both institu- 
tionalized and noninstitutionalized retarded citizens. However enticing the analogy 
to race discrimination may be, it is unlikely that courts will in fact borrow for the 
mentally retarded the full range of judicial techniques developed to attack racial 
Segregation. Under the Constitution, racial segregation now occupies the lowest 
ting in hell, and courts have acted with greater aggression to uproot it than they 
are likely to display for any other form of institutionalized intolerance. 

A more promising method of attack on claims that programs are “voluntary” 
is to argue that in reality the programs are “involuntary” in that they are chosen 
in an atmosphere of drastic governmentally threatened consequences or under 
misapprehensions about the consequences of not accepting such programs.°8 For 
example, a parent’s seemingly voluntary choice of school placement might be con- 
sidered involuntary if the alternative to separate placement were the child’s removal 
from the school system. A parent’s decision (or even the retarded person's own 
decision) might similarly be considered involuntary if not made with full disclosure 
about conditions and about the services provided in the school, available alter- 
natives, and the reduced likelihood of the individual’s reintegration into the 


community. 


%6See New York State Ass’n for Retarded Children, Inc. v. Rockefeller, 357 F. Supp. 752, 759-60 


: eee Sth Cir. 1960). Even in the race area, freedom of choice 
"See, e.g., Boson v. Rippy, 285 F.2d 43 ( ir. . Even S 
plans Carefully dawa tees that choice was voluntary and that the schools were not other- 
wise segregated by law have been sustained. See Stell v. Savannah-Chatham County Bd. of Educ., 
333 F.2d 55, 65 (5th Cir. 1964), cert. denied, 379 U.S. 933 (1964). 

38 See, e.g., Rogers v. Richmond, 368 U.S. 534 (1961). 
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Finally, a parent's “voluntary” decision should almost never be considered 
voluntary as to the child, for the interests of parents and child (especially when the 
parents are considering expelling him from their home) may conflict greatly? The 
consequence of refusing to recognize the parent's choice as voluntary would be 
that courts or agencies would make an independent inquiry into alternatives. (The 
parents’ own attitude about Placing their child could, of course, still be consider- 
ed as one important factor in judging the adequacy of a home-based alternative 
program.) 


The State’s Interest in Protecting the Retarded Person 


Courts can be expected to require the use of the least restrictive alternative only 
when it serves the state's legitimate interests at least as well as (or, perhaps, not 
much less satisfactorily than) the more restrictive program the state is seeking to 
impose on the retarded person. 

One goal of many governmental restrictions on the mentally retarded person 
is to protect him from his own inadequacies. The most restrictive form of regulation 
—for example, commitment to a distant institution or absolute guardianship — will 
nearly always maximize this protection. Judges who are often concerned solely or 
primarily with ensuring such protection40 are understandably reluctant to run the 
risk that their failure to have ordered the most restrictive alternative will later lead 
to some incident for which they may be blamed. Thus, judges may honestly apply 
the principle and still reject the retarded person’s plea for greater freedom. 

Attorneys must be well Prepared to respond to this defensive behavior. They 
must try to show that protection is not the only goal of the legislation in issue and 
point to other goals, if they exist, such as habilitation or maximizing capacity for 
independent decision making. Even accepting the primacy of a goal of protection, 
attorneys should try to show that many retarded persons need far less protection 
than is commonly believed and that a high degree of protective segregation will 
largely undermine the ability of the retarded person to develop personal indepen- 
dence. Attorneys should, in short, be sympathetic to the judge's concerns, but they 
also must show him that a greater degree of freedom best serves the judge's own 
goals. 


The Need for Systems to Ensure That Alternatives Are Explored 


Because the most likely use of the principle for the retarded citizen lies in compel- 
ling the use of existing less restrictive alternatives to institutional commitment oF 
separate schooling, there is a need to emphasize the difficulties of ensuring that 
alternatives are actually explored even after courts decree that a search for alter- 


See Murdock, Civil Rights of the Mentally Retarded: Some Critical Issues, 48 Notre D. Law. 133. 
139-43, 154-55, 156-58 (1972). ste 

“See Lake v. Cameron, 267 F. Supp. 155, 158-59 (D.D.C. 1967) (excessively protective attitude 
federal district judge). 
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natives is mandatory. In 1966, the United States Court of Appeals for the District of 
Columbia Circuit ordered that alternatives to hospitalization for the mentally ill 
be explored in all cases and used where appropriate.4! The government, according 
to the court, bore the burden of performing the search. In the vast bulk of commit- 
ment proceedings since conducted in the District, however, little or no exploration 
of alternatives has occurred because, at least until recently, there was no one to 
carry out the search, Attorneys were ignorant of the alternatives and too overwork- 
ed to explore them, the committing authority and the reviewing court were under- 
staffed, and the person who was being committed usually was unable to discover 
alternatives. 

The same problem is likely to exist for the mentally retarded, Thus, a bare hold- 
ing that alternatives to any compulsory procedure must be explored on a case-by- 
case basis is by itself of small value. Attorneys must seek to ensure that alternatives 
are in fact routinely assessed. The same court that holds that a retarded person has 
a right to the least restrictive suitable placement can appropriately hold that the 
right must be implemented by systems to ensure that alternatives are adequately 
brought to the attention of decision makers. 

The appropriate system for exploring alternatives will vary with the nature of 
the issue (residential placement, guardianship, schooling) and the nature of the 
decision maker (judge, school official, institutional administrator), The task of 
seeking alternatives to implement court decisions might be entrusted to court 
personnel, just as probation officers now typically advise criminal and juvenile 
courts on community placement? The analogy is more compelling than may ini- 
tially appear. Specially trained court personnel could not only help locate com» 
munity alternatives, but could also play a role in monitoring the progress of the 
retarded persons involved. They may also infuse judges with enthusiasm for devel- 
oping new community programs. Another approach to implementing less restrictive 
alternatives would be the development of a separate agency with a staff of lay or 
professional advocates, perhaps attached to an agency providing legal representa- 
tion, Already in use in some legal services agencies for the mentally ill, such an in- 
dependent advocacy service can serve a similar function in the context of placements 
for mentally retarded persons. 

In both commitment and educational decisions, the state may prefer to rely on 
an investigation of alternatives conducted by staff persons working for the agency 
Operating the very restrictive placement the retarded person may wish to avoid. 
Because of the obvious conflict of interests between retarded citizens and those who 
are employed in the most confining and restrictive programs, exclusive reliance 
on such an arrangement should be avoided. 

Whatever the system created, the important point is this: Any court that accepts 
the principle of the least restrictive alternative must also concern itself with the 
method for implementing the principle. Attorneys filing class suits or appealing 


“Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966). See also Chambers, supra note 1, at 116549 


discussion of implementation of Lake). 
Cn ol implementation ecnon as to Tyra, Lanon Axo Connors or Serma 


(1969) (describes the function of probation officers in sentencing). 
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individual cases need to address explicitly the abstract constitutional principle and 
its implementation as well. 


THE LIMITATIONS OF THE PRINCIPLE AND 
THE LIMITATIONS OF ATTORNEYS 


The principle of the least restrictive alternative cannot alone, even if broadly 
accepted by courts, compel the development of the necessary variety of affirmative 
Programs for mentally retarded citizens. Those who seek normalization walk a 
wobbly tightrope. To them, normalization does not mean the elimination of special 
programs for the mentally retarded. Rather, they seek elaborate but subtle special 
programs to help each mentally retarded person learn to live as nearly as possible 
at his own optimum level. The natural vector of the principle of the least restrictive 
alternative lies in the dismantling of restrictions. To the extent that it is a useful tool 
in arguing for the creation of community-based programs, its utility is premised on 
the continued existence of more restrictive programs, If acceptance of the concept 
of normalization of institutions and programs causes states to close their restrictive 
institutions and Programs for the retarded, the Principle would offer little aid in 
compelling the creation of new programs in the community. This emphasizes the 
point that the principle is not an affirmative right that can compel special programs 
ifa state decides to do nothing. Today, while many restrictions remain, the principle 
of the least restrictive alternative can be very effective, but even today attorneys 
seeking special programs for the mentally retarded should couple the principle with 
Statutory and constitutional arguments that are less intrinsically negative in their 
tone. 

A broader warning is in order, The lawyer seeking alternatives for the mentally 
retarded, the mentally ill, or other Segregated groups has a great responsibility. 
Class action lawsuits that fail may appear to vindicate current practices and impede 
efforts for change for the lawyer's own clients and thousands of others across the 
country. Class actions that Succeed may produce hastily devised alternative place- 
ments or the release of institutional residents without the necessary community 
systems to support them. When lawyers seek to persuade courts to do what legis- 
latures ought to have done, they bear a weighty burden to do what legislatures ought 
to do before they act. In this context, lawyers need to inform themselves about the 
varying capacities and needs of retarded citizens and the range and effectiveness 
of alternatives to whatever confining institution, program, or regulation they seek 
to dismantle. They need to visit the institutions and special programs for retarded 
Persons and sit down and get to know some of their clients. 

In some ways, attorneys involved in test cases are uniquely situated to act 
irresponsibly, often having no real client other than their own moral convictions, 
no accountability to an electorate, and no responsibility even to bear the brunt of @ 
judicial opinion as their own. To date the attorneys who have been involved in the 
major litigation for retarded citizens have generally borne well the burden of 
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becoming informed, keeping informed, and acting with caution. As lawsuits for 
the benefit of the mentally retarded proliferate, the legal profession must ensure that 
newly involved lawyers continue to meet the same high standards, 


THE LEAST RESTRICTIVE ALTERNATIVE 
IN RESIDENTIAL CARE 
AND THE PRINCIPLE OF NORMALIZATION 


LINDA GLENN 


THE PRINCIPLE OF NORMALIZATION 


Too often, as soon as an individual is identified as mentally retarded, he is placed 
in a group of individuals considered by this society as deviant or different, Individ- 
uals within such groups are expected to act deviantly and have as models only other 
handicapped persons. Thus, the labeled individual does act deviantly (reinforcing 
the initial perception of him as deviant) and, therefore, is maintained in deviant 
groups. The circle is endless. Even the associations and friendships established by 
the individual become a part of this culture. And often, staff who work within ser- 
vice programs add to this deviancy subculture (e.g, unlicensed doctors, uncertified 
teachers, prisoners, persons with personal problems of their own). The managers 
of programs for the mentally retarded create a subculture of deviancy that will, in 
almost every case, trap a retarded individual for life. 

Too often programs for the mentally retarded, especially institutional pro 
grams, interpret the label of mental retardation to mean that an individual needs 
sheltering in ail spheres of his life. Total control is exerted in all arcas: residence, 
recreation, worship, shopping, sex, marriage, education, training, and employment. 
Through such global provision of services and control, institutions strip mentally 
retarded citizens of all rights of self-determination and independence. Most retarded 
individuals are referred for services because they present a particular difficulty for 
important “others,” such as parents, teachers, or neighbors. This difficulty is usually 
Stated in terms of unacceptable behavior or the lack of behavioral competence in 
One or possibly two major spheres of life. An individual may have difficulty living 
independently and allocating leisure time appropriately, but be perfectly capable 
of competitive employment. Conversely, he may need a more sheltered and protec: 
tive environment in which to work or receive educational or vocational training, 
but he may still be capable of living with his own family. By their very nature, how- 
ever, institutions cannot allow mentally retarded residents to maintain their frec- 
dom of choice and independence in those areas in which they are capable. All 
Aspects of institutional life are structured, controlled, and planned. Residential 
Programs tend to be not the least, but the most, restrictive imaginable. If a mentally 
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retarded individual needs only residential assistance, he should receive only that. 
If he needs only guidance in use of his leisure time in appropriate and accepted 
ways, he should receive this assistance and be left with the responsibility to ex- 
ercise free choice in the other areas of his life. 

This overcontrol, combined with attitudes toward mentally retarded people 
as nondeveloping organisms, rather than as the adaptive, developing persons that 
they are, has resulted in services which are supposed to meet the needs of every 
mentally retarded person. These programs usually group people according to age, 
degree of handicap, or some other global classification. The result can be seen in 
institutional services which in fact are not expected to and do not meet any indi- 
vidual’s needs. An examination of widely divergent individual needs of mentally 
retarded persons emphasizes that such a scheme is not and cannot be satisfactory. 
The range of specialized needs is as wide, if not wider, in the field of mental retarda- 
tion as it is among the nonretarded population. This phenomenon of building one 
box that everyone is supposed to fit into has resulted in the existing restrictions on 
the developmental growth of the mentally retarded. Services have been distorted. 
For example, a ward with 50 or more individuals may be locked at night because 
a single individual has a tendency to wander off or simply because it is easier to 
operate a ward when itis secured. Thus, a// residents of the ward must sleep behind 
locked doors. The professional response has been to the lowest common denomina 
tor, a response which has not provided for developmental growth or individual self- 
determination. 

The myth of staffing ratios is another example of responding to the lowest 
common denominator. There is a general misconception that high staffing ratios 
within programs are necessarily good. High staffing ratios in a classroom or resi- 
dential facility are an indication to the clients, the staff, and the public that the 
clients are potentially very deviant and that they need controls more than support. 
If the facilities and programs are specialized and small, however, the need for a high 
staffing ratio diminishes and the program therefore can be seen as less restrictive. 
A high staffing ratio is usually necessary only for the most specialized (e.g., behavior 
shaping, developmental maximization) services which are short-term and transi- 
tional in nature, 

Understanding and applying the principle of normalization at an operational 
level is essential in the establishment of new service models, especially community 
residential facilities. Understanding the ramifications of program process and $ò 
cietal interpretation is also important. Historically, developmental opportunities 
and services given a mentally retarded person were determined in large measure 
by how he was perceived by others. The retarded citizen was perceived as an object 
of pity, a menace, a danger to society, and a danger to himself and others. Thus, the 
services focused on long-term care and custody in isolation from the rest of society- 
These perceptions and society's response to them have resulted in the large, over 
crowded, understaffed, remote, and very protective institutions typical of present 
programs in many states. 

Normalization, on the other hand, dictates that programing should be con- 
cerned with the individual's growth and with how he is interpreted to persons who 
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work with him, to the public, and to himself. Of paramount concern is bow programs 
can assist a person in presenting himself to others more acceptably. Unfortunately, 
in the field of human services this important interpretation dimension is not fully 
internalized, and the importance and effect it has on the mentally retarded indi- 
vidual's growth and community adjustment are not fully understood. Normalization 
dictates that program managers be not only clinically concerned with skill develop: 
ment, but also alert to ways of helping the client improve in areas that will make 
him more acceptable in the mainstream of his community. 

The principle of normalization is deceptively simple, requiring that service 
delivery practices enable a person considered different by society to function within 
the acceptable norms of his community, Thus, the means employed for training 
should be as culturally normative as possible. The reason that some mentally re- 
tarded citizens are institutionalized is that they have not fit the acceptable norms 
of the community. It is the task of program managers and service advocates to 
help mentally retarded persons attain social approval by working with behavior, 
Appearance, and intellectual functioning. If the ultimate goal is the individual's 
optimal level of self-sufficiency, then the program processes and content that are 
used should be as close as possible to those typically utilized in the normal culture. 
Only in this way will retarded citizens develop more normal adult behavior and 
improve their relations with others, 

In terms of program practices in the field of mental retardation, the normaliza 
tion principle has many specific implications.! These implications can be examined 
in five major areas: integration, appropriate interpretations and structures, special 
ization, developmental growth orientation, and quality of setting. 


INTEGRATION 


The ultimate goal of human management personnel is to enable clients to obtain 
acceptance and function as independently as possible in the community. Integra 
tion can be cither physical or social, but the ultimate goal is social integration. 
Although physical integration is a prerequisite to social integration, physical inte- 
gration alone docs not mean that an individual is utilizing the available services 
effectively or is accepted by society as an individual with the right to receive these 
Services. Physical integration requires that services and social opportunities be 
nearby and that the client have access to his own home and to a community which 
is not already saturated with persons who have special needs. Normalization 
assumes a normal environment. 

Physical integration also requires that the size of the client population in any 
facility be small. As the clientele grows, programs tend to become inwardly orient- 
€d. Large numbers do not use outside resources well; they tend to bring things in 


‘See W. Wollensberger. Normalization (National Institute on Mental Retardation, Torosta. 1972: 
W. Wollensberger & L. Glenn, Program Analysis of Service Systems (National Inutitete on Mestat 
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Physically integrated clients go out and make friends among the general population, 
using resources available to all. Smaller facilities provide opportunities for a client 
to be perceived by the community as an individual, not as a deviant. For example, 
in an apartment building, one apartment used as a residential training site for men- 
tally retarded adults would not be noticed and the persons living there would not 
be likely to be perceived as different, even in an intensive training program. A 
whole floor utilized in an apartment building (or a whole building) can stigmatize 
all individuals in the residence. 

Once physical integration is achieved, program managers must be concerned 
with social integration. Several aspects of social acceptability involve the physical 
facility (e.g., its name and the appearance of the building). If the building looks 
much different from any that surround it, those receiving services are going to be 
perceived as different, thus reducing their chances of social integration. The history 
of a facility is also important. If mentally retarded persons are served in a facility 
that traditionally was used for tubercular, emotionally disturbed, or aged persons, 
their chances of acceptance „into the social mainstream of the community are 
greatly diminished. There must also be concern with the labels given to programs 
and facilities. Too often facilities have stigmatizing names that elicit pity (such as 
Hope, Haven, or Friendship) or are highly demeaning or point out the fact that they 
serve the handicapped. Programs that have been named “sheltered,” or “work- 
shop,” or “program for the mentally retarded” are obvious. Persons using the ser- 
vices are automatically stigmatized. Public reaction to a person going to the same 
building would be much different if the building were identified as an “industry” 
instead of a “sheltered workshop,” even though the same type of activities may be 
involved. Program managers must take responsibility for doing as much as possible 
to improve the image of persons being served. Often, pressure from program 
funding sources for visibility needs to be resisted in order to avoid stigmatizing 
designations. 

In typical community life, daily social interaction provides innumerable occa- 
sion and role expectations that have implications for the normalization process. 
Normalization dictates that programs provide many opportunities in all aspects 
of the mentally retarded person's life for interaction with persons who are non- 
retarded. These opportunities should be part of his educational, vocational. 
recreational, and social activities. 

Program structures must maximize contact with nonhandicapped persons 
for several reasons. First, normal behavior of the nonhandicapped serves as & 
model to help retarded persons develop appropriate behavior. Second, the societal 
interpretation of the retarded person is positively influenced by associations with 
persons who are nonretarded. Each person has the right to friendships and associa- 
tions with persons who are not also in need of special assistance. 

In the past, deviant clients have always been placed among other deviant 
clients, thereby reducing their range of social contacts. In addition, the problem 
often has been compounded by permitting some or even most of the staff working 
with deviant groups to be deviant themselves. A common phenomenon in human 
management is for deviant persons to drift into employment where they work with 
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clients who are also considered deviant. A teacher who cannot cope with regular 
pupils or who is not licensed may be put in charge of a special education class. A 
physician who does not have a license to practice in the community is permitted to 
practice in institutions for the retarded or disordered, Prisoners are placed in train- 
ing or work with the mentally retarded. Retarded workers may be placed as orderlies 
in homes for the aged. There is a real risk that, instead of the intended mutual 
benefits, all the involved parties may be socially hindered by reinforcing the appear- 
ance of a deviancy subculture. 

Normalization requires that integrative social opportunities be provided in all 
spheres of a person’s life. Handicapped children should be integrated into generic 
early education programs and into regular classrooms, instead of being placed in 
segregated schools or even segregated classes within a school. Vocational training 
also can be carried into generic programs, as well as the mainstream of business and 
industry; it need not always be conducted in special workshops. Retarded individ- 
uals can participate in recreational activities with other citizens, often without any 
special treatment. Special support and training will enable many handicapped 
persons to utilize community transportation, eliminating the requirement for 
special car pools and segregated buses. The list of opportunities for integration is 
virtually endless. Unfortunately, opportunities are too often limited by the lack of 
imagination in program creation and implementation. 


Appropriate Interpretations and Structures 


Normalization implies that an individual should be able to project a normal image. 
The rationale for this is twofold. First, as stated, an individual's image affects the 
way he is treated. A person perceived as different is very apt to elicit pity or to meet 
with rejection, persecution, and other behaviors which tend to diminish his dignity, 
adjustment, and growth. Second, the way an individual is treated by others will 
affect his self-image and shape his responses. Considerations of interpretations and 
structures must be based on the client's age, as well as normal cultural trends, 

The issue of age-appropriate placement, so important in the field of mental 
retardation, is the one most commonly misunderstood or unconsciously violated. 
Unfortunately, mental retardation personnel have been bound by the concept of 
mental age, without recognizing the importance of appropriate chronological age 
interpretation of the person. Mental retardation personnel, especially when serving 
adolescents and adults, typically reinforce childlike behavior. This is done through 
a variety of means, including the types of facilities provided and the types of decora- 
tions and appointments used within the facility. Adult clients are not encouraged 
to value adult possessions. Adults are talked to as if they were children and are 
given childlike activities (e.g., preschool educational materials for older adoles- 
cents, childrens’ educational equipment for adults). Daily routines are more child- 
like and less demanding than necessary, and even recreational activities are in- 
appropriately geared toward the lower mental age. Autonomy, legal rights, and 
sexual behavior appropriate for different age levels are ignored or repressed. 
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Programs must provide support systems and media which enable the client to look 
and behave appropriately and acquire an optimal amount of self-determination. 

Normalization focuses on two aspects of cultural interpretations and structures 
which transcend the chronological age of the person: labels and personal appear- 
ance. The use of outmoded labels, such as “retardate,” which stigmatize the client 
and make him appear more as a clinical object than a person, must be avoided, 
Culturally appropriate personal appearance relates to those issues which make 
an individual seem different: dress, mannerisms, and stereotyped behavior. Pro- 
gram managers should be so attuned to the importance of a person’s appearance 
and how it affects his behavior as to provide inconspicuous prosthetic devices and 
allocate resources to cosmetic and corrective surgery. Some stigma are virtually 
insurmountable, but many can be reduced or eliminated. Failure to attend system- 
atically and intensively to the reduction of stigma undermines the image of the 
client. 


Specialization 


Specialization refers to the interrelationships and coherence among many pro- 
gram and staff variables, with the central theme that all variables should combine 
harmoniously to meet the specific needs of each client at a given time in his life. 
Grouping of clientele should parallel comparable grouping of other citizens living 
in the community; in light of the group’s function, consideration should be given 
to the size of the group, sex, and age range of members. The human management 
model, the program content, and the program process must be consistent with 
each other and designed to meet the specific needs of the population served. The 
program content should reflect the specialized skills and abilities of the staff. 
Specialization of program process allows for the development of continuums of 
Program options. As a result, clients will be able to move toward receiving only 
those structures, services, and treatments they require. 

Staff manpower identity should be consistent with the human management 
model. Persons skilled in child development should conduct child development 
services; medically trained personnel should conduct medically oriented services; 
and behavioral therapists should manage behavior shaping programs. Additionally, 
normalization dictates that staff functions be separated within a multifaceted 
system. A teacher in a child development program generally should not staff a resi- 
dential unit in which the same children reside. 


Developmental Growth Orientation 


The developmental growth orientation of an agency program is manifested by the 
degree to which growth-oriented expectations placed upon clients are demanding 
and relentless, but also realistic and supported by kindness and warmth. Over 
protective features (either physical or social) which detract from growth enhancing 
challenges and the intensity of the relevant programing are areas of concern. 
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Too often in programs for the mentally retarded, clients are perceived to be 
less developed, more infantile, less adaptive, or less trustworthy than they actually 
are. These lowered expectations manifest themselves in the removal of normative 
risk, denying human potential. Programs should place reasonably high physical 
and social demands for exposure to normative risk in order to enhance the dignity 
and growth of clients and to provide them with the learning that can occur as a 
result of opportunities to fail. 

Intensity of relevant programing is considered in terms of the level of chal- 
lenge, including near optimal amounts of client time, manpower interaction, and 
utilization of modern techniques and evaluative instruments to improve client move- 
ment. Programs should prepare persons for higher levels of programing which require 
reduced structure and support. 


Quality of Setting 


Unfortunately, managers of programs for the mentally retarded need to be reminded 
that the people they serve need the same quality and standard of program, facility, 
and staff as others. Quality of setting involves four elements: physical comfort, 
environmental beauty, individualization, and interactions. Physical comfort in- 
volves not only the facility (e.g., comfortable furniture, carpeting, adequate warmth 
and cooling), but also a reasonable degree of cleanliness, the absence of noxious 
odors, quality food, and comfortable, seasonable clothing. Environmental beauty 
requires concern for the client's sense of aesthetics, Individualization is expressed 
in the degree to which programs encourage individualization and self-expression 
of the clientele in their own life space, with clearly defined life spaces and privacy 
provided. Interactions encompass quality staff-client relations and encouragement 
of appropriate client-client, client-public, and staff-public interactions. Programs 
should minimize any staff status and differentiation indicator (e.g., staff toilets, 
Separate eating areas). 


THE NEED FOR A CONTINUUM OF 
RESIDENTIAL SERVICES 


The normalization principle, when applied to the provision of residential services, 
is particularly specific and powerful in its influence on the growth, development, 
and societal acceptance of the individuals in residence.* The normalization prin- 
ciple and other considerations combine in arguing for the implementation of four 
highly interrelated concepts. 


1. Integration (both physical and social) of the person into every aspect of com- 
munity life. 


2W. Wolfensberger, Normalization (National Institute on Mental Retardation, Toronto, 1972). 
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2. Dispersal of residential services across the state and within communities con- 
sistent with population patterns. 


3. Specialization of residential settings and staffing patterns for clientele with 
particular management needs. 


4. Continuity of services within a range of specialized residences and between 
residential and nonresidential services. 


A continuum of residential options is mandatory for the progressive develop- 
ment of independent living skills. This continuum requires provision of many more 
options than now exist in most states. An adult client with limited skills should be 
able to start out in an intensive training residence, receiving training in the resi- 
dence while attending vocational programing outside the facility. After attaining 
a certain level of independent living skills, he should be able to move to less struc- 
tured residences. Options should include: board and room facilities, which provide 
only backup support; apartment living situations, with nonretarded peer models 
providing some assistance in refining independent living skills such as budgeting 
or cooking; or clusters of two or three apartments in a complex, with a nonretarded 
person(s) living in the same complex, providing backup support but not residing 
in the same apartment. Many additional alternatives for less structured, more 
advanced residential living are available. The most important issue in the develop- 
ment of a continuum of residential placements is for the agency to remain flexible, 
constantly reevaluating the specific needs of each client and responding to these 
needs. 

Currently only three options appear to be present in most community-based 
service systems: living at home; living in a structured training hostel; or living 
independently with some support from an agency. Existing systems providing resi- 
dential services for adult clients should actively pursue the development of several 
different models of apartment living residences. The major thrust of central 
administration personnel hired in adult residential services should be in the apart- 
ment living area, rather than the typical establishment of segregated group homes. 
Two compelling reasons for favoring apartments are that they are much more eco- 
nomical and that the apartment setting can be at least as productive for training 
aspects of residential living for most individuals as the group residence. 

Children’s residential programs have traditionally underutilized society's 
greatest potential for the provision of services — foster homes. Foster homes have 
not been fully utilized because there is a negative connotation due to their usual 
short-term nature, lack of a support system, and lack of training for potential 
parents to serve special children, and because service workers, expecting that they 
would fail at placing “hard-to-place” children, have let this expectation hinder 
attempts at foster home placements. However, experiments by many of the more 
dynamic agencies and individuals who were not aware of the “fact” that placement 
was “impossible” have succeeded. Developmentally and emotionally, family place- 
ment for children surpases group living situations. 
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The issue of backup support systems in any residential service system is vital. 
For instance, if a child in a developmental (foster) home or group residence demon- 
strates undesirable behavior patterns, these behaviors should not exclude the child 
from learning and experience opportunities, nor should they interfere with the 
development of other children. Specialized services for behavior shaping and con- 
trol should be available. Whether these specialized services are rendered in the 
current residence or day program or in a separate facility is a determination which 
should be made in light of individual needs. 

One recurring problem in systems of small residential units has been the feeling 
of isolation on the part of residential services staff. This is not-an unusual problem 
in dispersed services, but it does require particular safeguards in the areas of staff 
training and backup support services and personnel. 

Considering the present level of knowledge and experience in the development 
of residential services for the mentally retarded, I suggest the following components 
as developmental steps in a progressively less restrictive system of residential 
options. The primary need for any individual requiring residential services is a 
residence that affords him the greatest degree of independence possible while 
providing only necessary structure and controls. A range of residential and support 
services allows for movement as needed for any one individual. Specialized services 
should be short term and movement oriented. Too often, a highly specialized facility 
which may be clinically adequate is developed without other residential options 
necessary for movement into more normal settings. Components in a system of 
residential options are briefly described in the following sections. 


Developmental Homes 


A developmental home is a foster home, providing a residence for one child (or two) 
in an unrelated family. The home parents are screened and trained extensively by 
the service agency, the home is considered a long-term placement for the child 
(ideally to result in adoption), and a very strong support system is provided to assist 
home parents in the training and care of the child. 


Children’s Intensive Training Residences 


For children who need initially extensive attention and individualized supervision, 
children should be provided. Intense atten- 
tend public 
or generic 


residences accommodating two to four 
tion and home living skill training can be provided while the children at 
schools, specialized programs providing developmental training, 

services in the community. Such residences are located in community pomes and 
staffed with house parents and possibly house parent assistants. Emphasis in this 
setting would be on maintenance of a normal rhythm and routine of life with in- 
formal, as well as formal, training in the development of skills that would allow 


movement into more advanced, less supervised settings. 
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Adolescent Intensive Training Residences 


Some adolescents need intensive services to correct behavioral problems or boost 
self-help skills. It is desirable to serve many of these individuals in small groups of 
two to four in local homes managed in the same fashion as the children’s intensive 
training residences. 


Family Living Residences 


Group residences, when initially conceived, provided separate facilities for chil- 
dren, adolescents, and adults. Experience, however, has shown that this is neither 
normal nor best for the clients. Whenever possible, individuals should be grouped 
in a more normal configuration of a family living unit. Family living units should 
serve an age range of approximately 3-16 years, and the configuration of these 
units can attempt to place less impaired adolescents with younger children who are 
more impaired so that the adolescents can be of assistance to the house parents. 


Intensive Adult Training Residence 


An intensive adult training hostel is a short-term residence for mentally retarded 
persons over the age of 16 who are either actively involved in vocational training 
programs or working in the community, but who are in need of intensive training 
in independent living skills. Clients for this type of residence are those who need 
training away from the family unit in order to prepare for eventual self-sufficiency 
as adults. Because of the need for intensity in this unit, house parents and assistants 
provide the services. Each home in the community might serve up to 10 individuals. 


Adult Minimum Supervision Residences 


These units are for adults over the age of 16 who are able to function in competitive 
community employment or in vocational training, although they may still need 
some supervision and assistance in refining independent living skills or who may 
display periodic adjustment problems in community living. Minimum supervision 
residences function more like a rooming house with a landlady than a family living 
model with an intensive training unit. The size of such a facility may vary greatly, 
but small units are preferred. 


Room and Board Homes 


Adults who do not need intensive training should have the same residential options 
as anyone else in the community. Therefore, the agency should provide, coordinate, 
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and maintain quality control of room and board homes. These homes need provide 
little training and are typically staffed only with a house mother whose function is 
to provide backup support. 


Adult Boarding 


Adult boarding is very similar to the developmental home concept, with one or pos- 
sibly two adults living in a family home in the community. This family has the backup 
support of an agency, as well as training and quality control. Adult boarding, unlike 
children’s developmental homes, however, is not considered long term. Training 
provided in the home and through the person’s day training program should allow 
him to move into either a semi-independent or an independent living situation. 


Cluster Apartments 


Apartment living residences provide numerous options which may be used to vary 
the amount of independence and integration for which a particular person may be 
ready. An apartment cluster is composed of one apartment for staff members and one 
to four apartments for client residences, in relative physical proximity and function- 
ing to some extent asa unit. As the most flexible of the apartment programs, the clus- 
ter offers many options for supervision, peer integration and normal living. The 
cluster will usually be in one apartment building or in neighboring buildings. Super- 
vision of residents is varied according to their individual needs. Being part ofa 
typical housing unit provides the client with opportunities for observing and partici- 
pating in the normal interactions of nonretarded persons. 


Co-Resident Apartments 


The co-resident unit is a single apartment for two or three retarded persons and one 
or two staff residents, who should be nearly the same age as their mentally retarded 
roommates and who should either be working persons or college students. The 
co-resident apartment fosters as much independence on the part of the resident as 
possible and provides nonretarded peer models, with the eventual goal of eliminat- 
ing the need for staff members. Each resident contributes to the payment of rent, 
utilities, and groceries. Through the sharing of activities and the normal peer inter- 
action which this type of apartment fosters, interaction with nonretarded persons is 
much more likely. Intensive aspects of training can be carried out in this setting as 


effectively as in a group residence. 


Counseled Apartments 


A counseled apartment is a step less restrictive than a cluster or co-residence apart- 
ment because no staff members live in. A person may live alone ina counseled apart- 
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ment or may share it with two to four mentally retarded adults. Residents in this 
situation require minimal supervision. Counseling is provided through residential 
service staff members and through the counseling division of the agency. Contact is 
as frequent as needed, but an attempt should be made not to provide any more assis- 
tance or support than in absolutely necessary. The desired culmination of the con- 
tinuum movement through more independent living situations is severance from 
agency ties. 


Independent Living (Counseling Available) 


Independent living apartment arrangements are almost identical to counseled apart- 
ments, except that there is no systematic effort by the agency to intervene in the life 
of the person. Support and assistance is available from an agency, through coun- 
selors and the residential services division, but only if requested by the clients. 


Five-Day Residences 


Although many mentally retarded individuals live with their own families, some 
require residential facilities during the week due to special training needs or the dis- 
tance between home and Programs. Residences which operate only during the week 
allow residents to return home on the weekends. These residences, for children or 
adults, operate like the family living hostels, with the clients involved primarily for 
residence and secondarily for skill training. 


Behavior Shaping Residences 


Behavior shaping residences provide a very intense, specialized service needed by 
individuals who are severely or profoundly retarded with major behavioral problems 
such as destructiveness, self-mutilation, or low or minimal social or self-help skills. 
This unit provides a transitional residential and developmental program operated on 
a strict behavioral management methodology in order to prepare residents for more 
normalized day programs and residential settings. In these units a high staff-to-client 
ratio in a 24-hour-per-day program is provided in order to accelerate the individual’s 
development and readiness for a more normalizing program. 

This unit is also available for residents who, because of behavior inadequacies 
or severe behavioral problems, would in all likelihood be placed in an institution or 
otherwise excluded from public schools and other community services. Much parent 
training must be involved with this unit in order to maintain skill development after 
the individual leaves the unit. Behavior shaping and other services that are provided 
through the behavior shaping unit would be operated by behavioral therapists. 
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Developmental Maximization Units 


Maximization units are designed to serve severely and profoundly retarded individ- 
uals who, initially, may be nonambulatory and have multiple handicaps, such as sei- 
zures, physical impairments, and sensory problems. The medically oriented services 
provide combined residential and developmental programs for basic stimulation and 
to foster acquisition of needed skills. These services can be provided for individuals 
whose complex medical challenges require treatment or special therapy to supple- 
ment developmental potential. The purpose of the unit is to stimulate the client's 
development and to minimize or at least stabilize his medical problem. Care must be 
taken that this specialized service does not become a dumping ground for individuals 
whom other programs do not want to serve and that it does not become logjammed 
for lack of advanced residential options outside the maximization unit. 


Crisis Assistance Units 


One of the major reasons for institutionalization of mentally retarded citizens has 
been short-term crisis in the family (e.g., illness or death). As an alternative to long- 
term institutionalization, crisis assistance units can be established. These very short- 
term units provide respite care for any individual who needs special emergency 
short-term residential services. This would be a homelike setting that would maintain 
the normal routine and rhythm of that person’s life while he was resident. 


Crisis Homes 


Crisis homes are an extension to the crisis assistance unit and provide trained parents 
on standby to offer a home to a mentally retarded person on a short-term basis. Such 
homes may be used in lieu of a crisis residence or as a supplement to that service 
when the crisis assistance unit is at capacity or the person lives so far away that he 
could not continue to attend his normal day program. 


Structured Correctional Residences 


It may be necessary to establish several different types of residential services in order 
to provide mentally retarded offenders and delinquents with specialized training 
while protecting other persons and preserving the ciicerveness o} other programs. 
It is necessary to develop a residential service which utilizes a highly structured ap- 
proach and intensive supervision. Such a residence should be designed for persons 
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whose behavior has consistently been so aggressive, destructive, or antisocial as to 
endanger the safety of themselves or of others. 

For those few individuals with difficult to manage or consistently antisocial, 
uncontrolled, or self-destructive behavior, a long-term residence which would 
segregate them from society may be necessary. This unit should provide sheltered 
work and training Programs on the grounds. It should be supplemented by a second 


cation, rehabilitation, counseling, sheltered workshop, teaching a trade, providing 
a home, and Structuring situations, probably directed by a person with training and 


tial services to the mentally retarded in the community. Because of the wide variety 
of needs within any population, it is obvious that any system of services which pro- 
Poses to serve the needs of all mentally retarded persons will need at least the majo- 
rity of these 19 types of residential services, 


COMPREHENSIVE COMMUNITY SERVICES— 
AN EXAMPLE 


Nebraska provides a good example of statewide effort in the development of oui 
prehensive community-based services. Massive and innovative changes in tradi- 
tional mental retardation services have occurred in a relatively short period of 
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Aslate as 1968 there were only two alternativesin Nebraska for parents of mentally 
retarded persons: institutionalization or keeping the individual at home with no 
services. Parents could send a child to the state’s only public institution for the 
mentally retarded, which was typical of most state institutions: remote, understaffed, 
professionally isolated, and overcrowded, with more than 2,300 residents in a facility 
constructed to hold approximately half that number. Or, if parents were wealthy 
enough, they could send their child to a private institution even farther away from 
his family and his home community. If parents rejected institutionalization as an 
alternative, they were left with virtually no support in the community to assist them 
in learning how to work with unique problems and demands of children with special 
needs. 

After only five years, it is difficult to believe that this situation ever existed 
in Nebraska. Currently, fewer than 1,200 individuals reside at the state public institu- 
tion, and the waiting list has all but been eliminated. Local services of extremely high 
quality have sprung up in every community across the state. These services are not 
only providing a comprehensive continuum of services for mentally retarded citizens 
within communities, but, as rapidly as possible, are returning institutional residents 
to their home communities.3 There are 29 adult vocational training centers serving 
approximately 1,300 clients. Twenty developmental day care centers have been 
established to serve children excluded from public schools due to age or multiple 
handicapping conditions. Because of the activism of the parents and professionals in 
the development of educable and trainable classes within the public schools, these 
centers are serving almost all the children who need preschool and developmental 
services. In addition to these developmental centers, several regional offices are uti- 
lizing generic early education and preschool programs to serve the mentally retarded 
Preschool population. The state has also developed adult training residences, staffed 
apartments, independent living apartments, children’s and adolescents’ group 
homes, foster homes, behavior shaping units, and other types of residential options. 

In addition to the direct program services, regional offices provide many admin- 
istrative and backup support services. Among these are social services, coordination 
of recreation services, specialized services (e.g., speech and language therapy, occu- 
pational therapy, physical therapy, medical and psychiatric consultation, and 
psychometric services), volunteer services, and transportation. i 

Contrary to popular belief, data are available which document that in most 
instances the provision of services in the community is less costly than institutional 
services. Immediate cost reductions result from a lessened need for attendant per- 
sonnel, reliance on existing community generic services (e.g., medical care and 
recreation), and lower staff ratios in specialized programs. The provision of exten- 
sive services on the local level in Nebraska has proven to be less expensive and more 
effective than traditional institutional services. j i 

Long-run savings are realized as individuals move through the residential 
services continuum and become more self-sufficient. From childhood to adulthood, 


3See Wolfensberger & Menoloscini, Reflections on Recent Mental Retardation Developments in 
Nebraska, 8 MENTAL RETARDATION, Dec. 1970, at 20. 
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costs decrease dramatically. In addition to program savings, mentally retarded 
individuals who move into community employment contribute to the local economy 
and tax base. 

More than a theoretical concept, the principle of normalization is a concept that 
works. As an alternative to traditional institutions for the mentally retarded, a con- 
tinuum of community service programs is the least restrictive, most effective, most 
humane, and least expensive method of normalizing the lives of the mentally retard- 
ed citizens who need these services. 


EDUCATION FOR HANDICAPPED CHILDREN 
IN THE LEAST RESTRICTIVE ENVIRONMENT 


ALAN ABESON 


Discussion oF the least restrictive alternative concept in relation to the delivery 
of educational services to mentally retarded children must be based upon the emerging 
legal principle that all children have a right to public education.! Although this 
legal mandate might seem only to ensure access to education, analysis of the early 
right to education decisions reveals that the courts have in fact discussed appropriate- 
ness of educational programs in a manner that relates directly to the least restrictive 
alternative concept. 

In dismissing a right to education suit, in Harrison v. Michigan,? on the ground 
that the state legislature had just taken effective action on the issue presented, the 
court noted that the new Michigan “education for all” law? required that “a special 
education plan must be implemented which will provide for the delivery of special 
education programs and services designed to develop the maximum potential of 
every handicapped person.”4 In Mills v. Board of Education of the District of 
Columbia,® the court held “[t]he District of Columbia shall provide to each child of 
school age a free and suitable publicly-supported education regardless of the degree 
of the child’s mental, physical, or emotional disability or impairment,”® and “the 
Board of Education has an obligation to provide whatever specialized instruction that 
[sic] will benefit the child.’7 The court in Pennsylvania Association for Retarded 
Children v. Commonwealth of Pennsylvania,’ the first right to education suit, in 


'See Herr, pp. 252-67, Chapter 9 of this volume. 

2350 F. Supp. 846 (E.D. Mich. 1972). 

8Micu, Comp. Laws ANN. § 340.298c (Supp. 1973). 

4350 F. Supp. at 848 (emphasis supplied). 

5348 F. Supp. 866 (D.D.C. 1972). 

S/d. at 878 (emphasis supplied). 

71d, at 874 (emphasis supplied). 

8334 F. Supp. 1257 (E.D. Pa. 1971), modified, 343 F. Supp. 279 (1972). 
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addition to holding the state responsible for providing every child with a suitable 
public education held that: 


It is the Commonwealth’s obligation to place each mentally retarded child in a free, 
public program of education and training appropriate to the child’s capacity, within 
the context of a presumption that, among the alternative programs of education 
and training required by statute to be available, placement in a regular public 
school class is preferable . . . to placement in any other type of program of educa- 
tion and training.? 


By establishing that the preferred setting for educating mentally retarded children is 
the regular public school class, the court in essence called for the implementation of 
the least restrictive alternative concept. 

This approach to service delivery is also being embodied in the laws of several 
states. In 1972, a comprehensive Tennessee law regarding the education of handi- 
capped children specified that: 


To the maximum extent practicable, handicapped children shall be educated along 
with children who do not have handicaps and shall attend regular classes. Impedi- 
ments to learning and to the normal functioning of handicapped children in the 
regular school environment shall be overcome by the provision of special aids and 
services rather than by separate schooling for the handicapped. Special classes, 
separate schooling or other removal of handicapped children from the regular 
educational environment, shall occur only when, and to the extent that the nature 
or severity of the handicap is such that education in regular classes, even with the 
use of supplementary aids and services, cannot be accomplished satisfactorily.'° 


Equally comprehensive legislation, passed in Massachusetts during 1972, provides 
that “[uJntil proven otherwise, every child shall be presumed to be appropriately 
assigned to a regular education program and presumed not to be a school age child 
with special needs or a school age child requiring special education.”"! A 1973 
Wisconsin statute requires that “[p]reference is to be given, whenever appropriate, 
to education of the child in classes along with children who do not have exceptional 
educational needs. Where it is not desirable to educate the child who has excep- 
tional educational needs with children who do not have such needs, the child shall be 
provided with whatever special education is appropriate.”!? 

Implementation of these legal directives has been interpreted by some to mean 
that all mentally retarded children, regardless of the severity of their handicap, 
are to be placed for their education in regular class programs. To others, these 
mandates mean that all mentally retarded children are to be placed in self-contained 
special education classes. Neither is correct, for what is required is the availability 
of a continuum of program alternatives that provide for meeting specific individ- 
ual needs of children. Implementation of the least restrictive alternative forces 
educators, who make placement decisions, to “presume” at the outset that all 


334 F. Supp. at 1260. 
TENN. Cope Ann. § 49-2913(B) (Supp. 1973). 
“Mass. Ann. Laws ch. 71 B, § 3 (Supp. 1972). 
12Ch. 89, § 1(4), [1973] Laws of Wis. (Wis. Legislative Service 256, ch. 89, § 1(4) (West 1973). 
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ment must be governed by relevant evidence, adherence to due process safeguards, 
and the availability of a Program appropriate to the child’s needs.13 
Special educators, in response both to legal mandates and to acceptance of 


where the fewest number of children will be served, is the hospital.15 

As an example of the Progression, a child who possesses a visual handicap 
may simply need corrective glasses which, when provided, enable the child to 
participate as a nonhandicapped child in a regular education program. Another 
visually handicapped child, however, may need instruction in braille, requiring 
the services of an itinerant teacher who periodically takes the child from the regular 
classroom to provide instruction in the use of braille. Finally, a child with a con- 
genital visual problem may require surgery and long-term hospitalization, in which 
case his educational experience must be brought to his bedside. The decision to 
place a child on any level of the cascade should be made only on the basis of 
individual examinations which assess the child’s ability to learn, his need for special 
services, and the likelihood that these services can be provided in a particular 
setting. 

The flow of services in the cascade progresses from minimal to maximal, with 
the regular classroom being the setting in which the least amount of special re- 
sources is needed. Three modifications of regular classroom procedures can be 
made relatively easily, and they allow the minimally handicapped child the maxi- 
mum opportunity to obtain and participate in a normal educational experience. 
Modification I provides the regular classroom teacher with opportunities to obtain 
consultation from a number of educational and related specialists in areas such 2 
instructional materials, reading, psychology, guidance, and speech. In this situation 


'8See Sorgen, pp. 235-39, Chapter 8 of this volume; Strauss, pp. 453-70, Chapter 15 of this 
volume. 

14See Reynolds, A Framework for Considering Some Issues in Special Education, 28 EXCEPTIONAL 
CHILDREN 367 (1962). Í 

See Abeson & Weintraub, Appropriate Education for All Handicapped Children: A peaches 
Issue, 23 Syr. ULL. Rev. 1037 (1972), from which the following discussion of the “Cascade Syste 
is adapted. 


teacher by directly instructing the child. Modification III includes the primary 
placement of the childina regular classroom, but with some time spent in a special 
resource area where specific remedial instruction occurs. Specialists working in 
this area confer with the classroom teacher, and together they plan a total appro- 
priate program for the child. In all three of these approaches, the regular classroom 
teacher ultimately is responsible for the student. 

Children who cannot participate or achieve in one of these three modifications 
of the regular classroom can divide their school day by spending part in the regular 
class and the remainder in a special class. In this program option, the special class 
is staffed by a trained special educator who works with the child in a special 
adaptation of the regular classroom program, as well as in other specialized 
instructional areas. The special education and regular classroom teachers confer 
and jointly plan to ensure that the child is provided with meaningful coordinated 
education. In this situation, responsibility for the student is shared. 

If a child is unable to participate successfully in most regular classroom 
activities, he may be placed in a special education class, where most of his educa- 
tion will be provided. Usually, the student will be integrated with regular class 
students for such nonacademic areas as physical education, art, home economics. 
and music. In this placement, the total curriculum is adapted to each child's individ- 
ual needs. The special class teacher in this program ultimately is responsible for 
the child. 

Special day schools for handicapped children offer facilities and programs 
generally unavailable in the regular school for more severely handicapped individ- 
uals. These include adaptive physical education, smaller pupil-teacher ratios, and 
greater availability of support personnel. The children live at home and frequently 
are transported from within relatively large geographic areas extending beyond a 
Single school district. 

The residential school is reserved for children so severely handicapped that 
they cannotlive at home because they require full-time supervision and maintenance. 
Education programs for these children focus on enabling them to improve their 
Capacity for dealing with basic needs, including toileting, eating, and communicat- 
ing. Wherever possible, these children should receive their education in settings 
Outside the institution. Although educational programs in residential institutions 
most often are not directed by the state education agency, there are legislative and 
judicial trends to support this transition so that education can be provided equally 
to all in all settings as a responsibility of the state education department. For some 
severely handicapped children who possess major medical problems, an educational 
Program provided by a trained special educator can occur only in el hospital. Like 
all special education programs, the goals and programs must be flexible and deter- 


mined by each child’s needs. . 
Implementation of the Cascade System is predicated upon the concept that 
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Similarly, if a child can be treated effectively in a community day facility, there 
can be no basis for condemning this individual to a residential institution. At no time 
can administrative or logistic difficulties justify denying children the opportunity 
to participate in the most normal education program available. 

Implementation of all the cascade levels is rarely found ina single school district, 
Self-contained special classes are most frequent, but movement to the part-time 
placement of retarded children in regular programs is increasing. As the need for 
providing a continuum of Program alternatives is recognized by individual school 
districts which cannot alone Provide all the options for (relatively) limited numbers 
of children, various forms of Cooperation among districts will be used. These include 
contracting, regionalization, and the creation of Special school districts. A major 
impediment to the provision of program cascades by local education agencies in 
many states is that state funding formulas are based solely on the provision of educa- 


toward normalcy. Assuming that Progress will occur, provision must be made for 
mobility up the cascade toward less restrictive settings. Building in the capability 
for upward mobility requires that Periodic reevaluations be made to determine 
attainment of objectives and necessary changes in teaching strategies. The con- 
tinuation ofan individual in any setting must be based on systematically and frequently 
collected evaluative data. 

Emphasis must be placed on upward mobility toward less restrictive programs 
because in too many situations, assignment to a level on the cascade is equivalent to 
a life sentence with no thought of upward movement. James Gallagher reported on 
data collected by the United States Office of Education and indicated that “[iJn a 
number of large city school Systems far less than ten per cent of the children placed 
in special education classes are ever returned to regular education.”!® Lifetime 
placement often occurs in states where an agency other than a department of educa- 
tion is responsible for services to subgroups of handicapped children such as the 
trainable mentally retarded. Operationally, once a child is labeled to meet the 
requirements of a department of welfare or mental retardation, removed from 
the education system, and Placed under the jurisdiction of the other department 


r: AL 
16Gallagher, The Special Education Contract for Mildly Handicapped Children, 38 EXCEPTION 
CHILDREN 527 ( 1972). 
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for specialized programing, there is virtually no likelihood of reentry into the less 
restrictive environment of the education track maintained under the state department 
of education. 

Implementation of the cascade requires also that provision be made for move- 
ment toward more restrictive environments since occasionally, even in the best of 
situations, an individual child may not progress and alternative program efforts will 
need to be undertaken. Decisions to move children away from the mainstream must 
be viewed as being of great consequence and must occur only on the basis of clear 
evidence of need of the individual and not of the system. 

To date, educational placement decisions made in many local education agencies 
have been arbitrary and capricious, providing for little or no involvement of the 
child and his family and little or no explanation by the public schools of the 
educational justification for the placement. Recently, however, the courts and state 
legislatures have acted to ensure that when placement decisions are made, children 
and their families must be provided with the full protection of due process of law.!7 
Essentially, due process requires that before a child’s status in a public education 
program can be altered, there is a right to a fair hearing, a right to receive notice 
of the hearing, and a right to have counsel present at the hearing.!8 

The emphasis on due process has caused many states to reexamine their statutory 
and regulatory requirements regarding placement decisions and subsequent reviews, 
since the availability of alternative educational settings for children with different 
needs becomes meaningless in the absence of proper identification procedures. 
Analysis of these regulations by the State-Federal Information Clearinghouse for 
Exceptional Children!9 reveals extensive variability among the states. Depending 
on the state, reviews are required continually, once a semester, routinely within 
three years of initial placement, or not at all. 

In part, the emphasis being placed by courts, legislatures, parents, and pro- 
fessionals on providing mentally retarded children with an education in the least 
restrictive environment and on the use of due process procedures in determining 
placement has evolved into a new form of educational “planning,” designated as 
the special education contract or the individually written program.?? The basis of 
the individually written program is that, when a child is identified by the public 
Schools as being in need of a special educational program, a formal contract is estab- 
lished between the child, his parents or legal guardian, and appropriate public school 
officials which binds all parties to the delivery of an individually determined educa- 
tional program within a defined time period. Specific provisions would include at 


™ See Lebanks v. Spears, 60 F.R.D. 135 (E.D. La. 1973); Mills v Board of paies s P, eae, 
(D.D.C, 1972); Pennsylvania Ass'n for Retarded Children v. Perinsylvania, 334 A Supp, E 
Pa. 1971), modified, 343 F. Supp. 279 (1972); Conn. GEN. STAT. eas ue ( a $ 
Mass. Ann. Laws ch. 71B, § 3 (Supp. 1972); En ar puns jon, (Supp. - 

18 See, e.g., Mills v. d of Educ., 348 F. Supp. 866, .D.C. i : 

Tea on en Carona STATE LAWs AND ADMINISTRATIVE PROCEDURES RELATING 
TO THE PLACEMENT OF EXCEPTIONAL CHILDREN (1973). i TT | 3 

20 See Gallagher, The Special Education Contract for Mildly Handicapped Children, 38 EXCEP- 
TIONAL CHILDREN 527 (1972). 
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least: (1) the specific and measurable objectives to be realized by the child; (2) the 
criteria and methods for determination of the achievement of these objectives; 
(3) the specific activities that will be undertaken by all parties to the contract to 
achieve the desired objectives; (4) the allocation of people and other resources to 
achieve the objectives; (5) the schedule for the measurement of short- and long-term 
objective attainments as established in the individually prescribed program; and 
(6) the penalties to be applied to any parties to the contract failing to execute their 
responsibilities. 

Use of the individually written program has many advantages including: deliver- 
ing educational services to the child in response to specific needs; grouping by 
objective, thus eliminating the necessity for assigning potentially negative labels; 
allocating and requesting resources on the basis of specific child and teacher needs; 
making available specific cost-benefit and educational growth data; and effectively 
involving parents and the child not only in the establishment of the individually 
written program, but also in the evaluation and realization of goals. Finally, the 
individually written program provides the basis for an effective and continual process 
of individually assessing the child’s needs, bringing services to the child in the least 
restrictive environment, and repeatedly evaluating the child’s performance for the 
purpose of improving the teaching-learning setting. Most important is that all of this 
must occur with the parents and the child involved as fully as possible in all aspects 
of the program. 

Regardless or whether the delivery system created to provide educational 
services to retarded children is called a cascade or something else, the emphasis 
must be placed upon educational attainment which contributes to normalization. 
The crux of the solution is that the planning of delivery systems must create one 
integrated system of alternatives open to all children, not one for the so-called 
normals and another for the mentally retarded. There must be one system which is 
and remains basic for all children and serves as the junction for bringing to retarded 
children the services they need. The implementation of this approach will enhance 
the feelings of self-worth of mentally retarded children, their teachers, and families, 
improve the educational achievement of the children, and ultimately foster their 
assimilation as adults into society. 


THE LEAST RESTRICTIVE ALTERNATIVE 
AND GUARDIANSHIP 


LEOPOLD LIPPMAN 


IN THE PAST (and in the area of mental retardation the past starts with the earliest 
recorded history and continues to perhaps 8 or 10 years ago, and even up to this 
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moment in some respects), the concept underlying guardianship was always one of 
total dependence. Whatever the reason for the presumed personal inadequacy — 
whether it was age, mental subnormality, gross physical impairment, or extreme 
emotional distress — the assumption was that the individual could not take care of 
himself and (therefore) that he needed someone to do everything for him. Either 
a person could take care of himself or he could not. If he could not, then he had to 
have total care, and the key word was guardianship. Moreover, the emphasis was 
almost universally and exclusively on guardianship of “the estate,” that is to say, 
on protection of property and other assets. 

Most often, if the retarded person lived in the community, the parent would 
serve as guardian; and if this was not feasible, the court would designate some other 
responsible individual or corporate institution as the agent of society in protecting 
the estate. If the retarded person was confined in a public institution, often the 
superintendent assumed the responsibility (and frequently also the title) of guardian. 
Indeed, in some states it was a routine and virtually automatic procedure for the 
superintendent to be named guardian. This practice gave the public official, who 
had intimate and continuing authority over every aspect of the retarded resident's 
life, total control, under the law, over his financial assets as well. 

Clearly, this administrative arrangement took no account of the welfare of the 
retarded individual as a person, but it did concentrate in the hands of one official 
a range of responsibilities and powers over every aspect of the resident's life, in- 
cluding his financial assets. It must be obvious that no one gave much thought to who 
was representing the interests of the retarded person in relation to the “total institu- 
tion” in which he lived. In this context, the idea of “guardianship of the person” is 
perhaps the outstanding feature of the new California guardianship plan that I will 
describe here. 

When California confronted the problem of guardianship during the period 
1965-68, several other plans and programs were already in effect in other states. The 
oldest had been operating since about 1921 in Minnesota, where the public welfare 
department was guardian for thousands of retarded persons, including most of 
those in institutions and many in the community. The Minnesota program worked 
quite well in some ways, better than any program any other state had. There were, 
however, some major inadequacies, which were described and analyzed in detail 
by Professor Robert Levy.! 

In the state of Washington, in the 1950s and early 1960s, the parents of mentally 
retarded children and adults were concerned with providing protection for their 
children when the parents themselves would no longer be able to do so. Through 
their organization, the Washington Association for Retarded Children, they explored 
Various ideas, including voluntary arrangements and legislative action. Alternative 
approaches were reviewed in a series of articles in the association’s quarterly news- 
letter, HOPE for Retarded Children, which were later reprinted in a brochure entitled 


tLevy, Protecting the Mentally Retarded: An Empirical Survey and Evaluation of the Establish- 
ment of State Guardianship in Minnesota, 49 Minn. L. Rev. 821 (1965). 
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Lifetime Planning for the Retarded Child.2 The various articles dealt with the uses 
of life insurance and trust arrangements, the proper writing of a will or bequest, 
and the legal guardianship arrangements which were then available in Washington. 
The brochure is now out of date, but it was advanced thinking when published. 

The organized parents in Washington promoted the enactment of legislation 
which became known as the Co-Custody Law.® It was a great work of draftsmanship, 
and it reflected a marvelous concept — but no one used it. The idea was that the 
parent would designate an individual, a church, or some other organization as 
“co-custodian” for the retarded child and the designee would then assume primary 
responsibility for the retarded person’s well-being when the parent was no longer 
able to bear it. 

Another approach was enacted into law by the Washington legislature in a 
subsequent session. This was called the Parental Successor Law.‘ It incorporated 
some of the same principles and turned out to be slightly more workable. Even so, 
rather few parents attempted to use the Parental Successor Law for their children. 

In Massachusetts, there is the MARC Retardate Trust, which is essentially a 
fiduciary plan offering financial protection. In Louisiana, whose laws developed 
under the Napoleonic Code, there is statutory provision for a “tutor,” a variant of 
the court-appointed guardian. Ohio has still another version of “protectorship.” 
New York has yet a different plan, authorized by statute but implemented by families 
working through voluntary organizations, notably the New York State Association 
for Retarded Children.5 

California’s approach was different from all the others. Guardianship came 
under active consideration in California in 1965 because of a decision made earlier 
on another issue. The earlier decision, echoing the thinking of the President’s Panel 
on Mental Retardation, was: It is better to have retarded people living and receiving 
service in the community than in a remote residential facility. The principle was 
embodied and elaborated in the final report of the California Study Commission on 
Mental Retardation, The Undeveloped Resource: A Plan for the Mentally Retarded 
of California.6 Within months after the study commission report was published, 
bills were enacted, signed, and moved toward implementation. The goal was to 
make services available as close to a person's home as possible. 

California opted for community services and developed less restrictive ap- 
proaches to the provision of services, but it also focused on a new problem. If 
the retarded were to remain in the community, there must be provision for pro- 
tecting them insofar as they need protection. The study commission had been unable 
to handle the problem in the time available to it, but one of its high-priority recom- 


2 WASHINGTON ASs'N FOR RETARDED CHILDREN, LIFETIME PLANNING FOR THE RETARDED CHILD 
(1958). 

3Rev. Cope Wasu. ANN. §§ 26.40.010-100 (1962). 

4Id. § 72.33,500-590 (1962). ' isi d 
5See United Cerebral Palsy Association, Proceedings, Conference on Protective Supervision an 
Services for the Handicapped, New York City (1966). 

CALIFORNIA STUDY COMMISSION ON MENTAL RETARDATION, THE UNDEVELOPED RESOURCE: A PLAN 
FOR THE MENTALLY RETARDED OF CALIFORNIA 76-77 (1965). 
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mendations for further study and action was the issue of guardianship. Accordingly, 
there was brought into existence, under the newly created California Mental Re- 
tardation Program and Standards Advisory Board, a committee on guardianship.” 

The committee on guardianship looked at the variety of plans and proposals 
around the country, seeking to discover their strong points as well as their flaws. 
The essence of the committee’s approach was that California was already committed 
to serving retarded people in the community. The word “normalization” was not in 
use at that time, but it was the concept on which the committee proceeded. 

The approach the committee took to guardianship was that protection should be 
provided through the least restrictive mechanism appropriate to the individual case. 
One of the central features of the committee’s proposal was that a retarded person 
would not be declared incompetent unless this was clearly required by the circum- 
stances. Rather, three levels of guardianship were proposed. One was guardianship in 
the conventional sense, including the appointment of an agent of the court with 
substantial control over the retarded individual's financial resources and personal 
life. This arrangement was to be applicable in some cases to persons in institutions 
and in some cases to persons in the community, but not automatically to any class of 
cases. The committee felt that full guardianship of this type was necessary only for 
persons so severely impaired that they really could not manage any significant aspect 
of their own lives. 

For retarded persons with less severe problems, the committee recommended 
less restrictive arrangements. The lowest level of intervention, the least restrictive, 
was in essence an advisory relationship, a service that might appropriately be called 
guidance, not guardianship. For this purpose, the committee recommended use of 
an existing mechanism, already in existence as a product of the work of the study 
commission on mental retardation. The study commission had called for, and the leg- 
islature had created, a program which subsequently developed into a statewide net- 
work of regional diagnostic, counseling, and service centers. The regional centers 
were to be operated under diverse local auspices, by contract with the state 
department of public health. They were to provide diagnosis and counseling and to 
help retarded persons and their families find the appropriate services to meet current 
needs. As permanent locally based agencies funded by the state, they were also to 
provide a continuity of concern about each retarded individual from the time he 
first came to the regional center. To the concept of the regional center, the com- 
mittee on guardianship added the provision that when the retarded person’s parents 
or present guardian were no longer able to care for him, the state of California, 
through the staff of the regional center, should be available to fulfill the protective 
functions of the parent. The assumption of the role was to be by prearrangement, at 
the request of the parent or guardian, to take effect when the need arose. With 
respect to those retarded persons evaluated as requiring minimal protection or only 
occasional guidance and assistance, the committee proposed that the necessary 


7See Dinkelspi 1, Re Legislative Acts for the Benefit of the Mentally Retarded, 44 CaL. ST. 
BJ. 219 (1969); Kav, Farina) Karren, Knakel & Diamond, Legal Planning for the Mentally 
Retarded: The California Experience, 60 Catir. L. Rev. 438 (1972). 
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services be provided through a staff member, usually a social worker or public health 
nurse, with the minimum of formalization and without a court declaration of 
incompetence. 

In between the least restrictive level and total guardianship, was what was 
called the protectorship, a role envisioned as being formalized by court action, but 
without a declaration of incompetence. The committee originally proposed that the 
function be assigned to a new state office called the personal surrogate, with the 
responsibility delegated to, and exercised by, the staff of the regional center nearest 
the residence of the retarded person. As eventually enacted, the program became the 
responsibility of the state director of public health, and he in turn has carried it 
out through the regional centers. 

Through this mechanism, then, thestate, operating through local agencies, would 
provide whatever the retarded individual needed in the way of protection, guidance, 
supervision, and control where appropriate, but no more. Thus, for example, if he 
was capable of holding a job, capable of voting, capable of managing his financial 
affairs, but lacking in the ability to make appropriate judgments in personal matters 
of such importance as marrying and having children, then he would do for himself 
all those things that he could do, and the protector or conservator would be available 
to counsel him on personal matters of great magnitude. If the retarded person lost 
his job, the regional center staff would be available to counsel him, to help him 
find new employment. Similarly, if the house he was living in burned down, the 
regional center would be at hand to help him find suitable new housing—but again, 
only if he needed such help. In other words, the regional center would be a standby 
resource at any of the crisis points in the life of the retarded person, whether these 
were normal times of change, as from childhood to adolescence or from school 
years to work years, or the unpredictable events such as loss of a job or a place 
to live. These are points in life at which many persons, not only retarded persons, 
need help or support. 

The court-designated protective services of the regional center could of course 
also include conservation of a retarded individual’s financial resources. If he were 
entitled to social security or other benefits, the conservator could help him fill out 
the necessary papers and otherwise expedite appropriate action. 

This is the essence of the idea, but I must add one phrase that I consider 
illuminating. One member of the committee developed a concept that was worked 
into the preamble to the law as finally enacted; it seemed to us to epitomize what 
we were after. The concept was that the guardian, conseryator, or counselor should 
act “as a wise parent”—not just any parent, but a wise parent. This is not to imply 
that the retarded individual is, or acts as, a child; he is a person, but in some 
aspects of his life he may still need someone to help him in the role of the wise 
parent. 

Since the California innovations, other states have experimented with new forms 
of, and alternatives to, traditional guardianship concepts. The essential point of this 
description of the California program is that the principle of the least restrictive 
alternative is crucial to guardianship reform and can provide a much richer mix of 
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legal mechanisms to meet the variable and usually limited needs for protection on 
the part of mentally retarded citizens. 


THE LEAST RESTRICTIVE ALTERNATIVE AND 
THE POLICE INVESTIGA TORY PROCESS 


DOLORES NORLEY 


THE CONCEPT OF normalization, which the Scandinavians have used successfully 
as a philosophical base for more than a decade, is increasingly important in the 
United States. Stated simply, normalization means that if a procedure is right for the 
average citizen, it is right for the mentally retarded citizen. 

Application of the principle of normalization by using less restrictive alternatives 
need not entail the granting of special privileges. In the context of law enforcement, 
police handling of retarded citizens should be neither more nor less restrictive 
than handling of nonretarded citizens. The optimal relationship between police 
official and citizen always requires that the citizen under observation or questioning 
be treated with dignity, respect, and all processes due under law. This must be the 
norm for police interaction with mentally retarded citizens as well. 

The many myths about mental retardation that are common among the general 
public are often shared by police officers. The result too often is precipitate, and 
therefore frequently inappropriate, intervention due to misinterpretation of a 
mentally retarded individual’s conduct or reactions. Retarded individuals do not 

getinto trouble with the police. Usually, their trouble stems from a nonunderstanding 
society, and the police simply are the officials at the critical interface. Police are 
eager to know the facts about mental retardation. They do not enjoy being unsure, 
wary, fearful, or hostile in their approach. They properly see themselves as the 
guardians of safety and harmony and are appalled when faced with the possibility of 
an inappropriate intervention caused by their lack of understanding of a new 
Situation. 

Police cannot be expected to be clinicians or therapists, but they must often 
judge very quickly the actions of a person which may seem deviant in the context 
of the cultural norm. When appearance, gait, or behavior of citizens varies much 
from a narrow norm, it is likely to arouse police apprehension. Even with respect 
to police procedures short of arrest, it is important that the police be trained not 
to overreact. Misunderstanding has been the cause of countless unnecessary 
arrests, bookings, and trips to the police station for retarded citizens. The thrust 
of concern here is not arrest for violations of the law; in that situation police 
Procedure is clearly defined. The risk that can be avoided is the risk that a retarded 
Citizen will be subjected unnecessarily to complex and disturbing legal processes 
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simply because he appears to be different or acts in an odd but harmless way. This 
is especially important when involvement with the legal-correctional system may 
result in a loss of rights and privileges that would not be suffered by a “normal” 
citizen. 

For 15 years I have trained police personnel from 50 municipalities on the 
recognition and handling of mentally retarded citizens. There are four major ques- 
tions law enforcement officers ask aboutmental retardation: (1) How doyourecognize 
retarded individuals? (2) How do you approach and handle a retarded person? 
(3) Where do youturn for special help or advice in crises? (4) Are the mentally retarded 
violent? Discussion of these subjects provides a fair, though superficial, review of the 
basics of mental retardation. 

There is, of course, no single way to recognize a mentally retarded individual, 
especially since retardation is usually not accompanied by physical symptoms. But 
quick estimates may be made by asking questions about schools, workshops, train- 
ing centers, jobs held, knowledge of coins, transportation, and destinations. These 
are shallow, unscientific criteria, but they can yield information to a perceptive 
officer who is familiar with the community programs to which a retarded individual 
may make reference. False conclusions of mental retardation, based on superficial 
impressions created by epileptics, cerebral palsied, drugged, or emotionally unstable 
persons must be particularly guarded against. Retarded persons and intelligent 
partially spastic persons are sometimes picked up as suspected of being under the 
influence of drugs or alcohol. 

No one has improved on the Golden Rule as an answer to the best way to handle 
individuals; an officer should handle a retarded citizen as he would like to be handled. 
The nuclear message is the essential fact that the mentally retarded individual is 
more like, than unlike, the average individual. His needs are the same as those of 
every other human being: to be respected, assured dignity, and treated as a worth- 
while person. Objective kindness and official firmness is the proper approach, 
tempered by an understanding of the barriers caused by mutual fear and apprehen- 
sion. Surely the burden of reducing the communication barriers produced by tension 
of an unfamiliar confrontation, in the presence of a menacing uniform, gun, and 
badge, should weigh more heavily on the side of the police officer in the dialogue. 

The police officer must be made aware of the wide range of options he has in 
dealing with mentally retarded individuals. His use of options is most often a reflec- 
tion of the stability and maturity of the officer. A relaxed officer, certain of his 
position and duties, is more likely to take the time to ask questions in a friendly 
fashion, then call or take the suspect or lost person home, to school, to work, to 
an agency, or back to the station house to get more referral help. An uptight, by- 
the-book officer will usually retreat into a role of official apprehension. One prob- 
lem facing every police official is that from 5 P.M. on Friday to 9 A.M. on Monday, 
most social agencies and police stations act as if their responsibilities had ceased 
for the weekend. Ordinarily there is nowhere for the police officer to turn for 
help, unless agencies are wise enough in their planning to provide some weekend 
assistance. 
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The most frequently asked question in police training is whether mentally 
retarded individuals tend to be violent. Violence is in no way intrinsic to mental 
retardation. A retarded individual, however, may become violent in the same situ- 
ations in which average persons are violent: when threatened, when upset, or 
when cornered and desperate. The age-old confusion of mental retardation with 
mental illness is the greatest threat to having retarded persons approached with 
dignity and calm assuredness. There are also the perennial myths of superstrength 
and elevated sexuality to be faced and educated away. 

For the police officer, the application of the least restrictive alternative for 
mentally retarded citizens means treating the retarded person first as a citizen and 
then, ifabsolutely necessary, asa citizen witha handicap. 


CHAPTER 17 


Judicial, 
Legislative, and 
Administrative 
Competence in 
Setting 
Institutional 
Standards 


Editorial Introduction 


ennon and Wood note that all three branches of government 
have a vital role in the setting of institutional standards. The common 
needs for all branches are awareness of the developmental potential of 
mentally retarded citizens and information on how this development 
takes place and the kinds of resources it requires. 

The optimal standards are those developed through a cooperative 
effort of administrative and legislative resources. The role Johnson and 
Wood see for the legislature is one of establishing fairly strict guidelines 
for administrators and then providing them with the financial resources 
to establish and implement proper standards. Within the administrative 
structure the authors recognize the essential role of persons responsible 
for running the institution, but argue for the creation of an independent 
administrative body to set and enforce standards. 

The role of courts is seen as that of ensuring the proper discharge 
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of legislative and administrative responsibilities. Courts will be required 
to intervene only when either legislators or administrators have failed. 
Intervention is required when there has been a failure to set appropriate 
standards, a failure to implement these standards generally in the insti- 
tutions, or a failure to provide adequate habilitation programing to a 
single individual within a otherwise acceptable institutional program. 

Johnson and Wood argue for an effective monitoring system, no 
matter who sets standards. They suggest the use of an inspector general 
for this function, or in the case of court-imposed standards, the use of a 
master. They discuss the mechanisms available to both courts and legis- 
latures to secure the information necessary to set appropriate standards 
and refute the argument that courts should remain out of this area on the 
ground of “justiciability.” 

Acuff’s reaction, from the point of view of an administrator of state 
institutions, stresses the administrative role in establishing adequate 
programs and program standards. He argues against overly specific 
legislative standards that impair the flexibility of administrators in using 
scarce resources imaginatively. He concurs in and reemphasizes the 
need for standards geared to produce “outcomes,” rather than simply 
to prescribe inputs. 


PRINCIPAL PAPER* 


ROBERT H. JOHNSON AND JAMES JERRY ‘WOOD, SR. 


Most oF the literature relating to the legal rights of mentally retarded citizens 
has been written by professionals in the field of mental retardation (or by lawyers 
Specializing in the field); yet, in almost all cases the lawyers, legislators, and judges 
who will have to implement the right to habilitation will be laymen. It is these laymen, 
not the experts, who will make the decisions that fundamentally affect the quality 
of habilitation delivered in this country’s institutions.1 One goal is to indicate how 


*Any opinions expressed in this paper are the authors’ and do not necessarily represent those 
of Rt cite States Departattnt Ep ialo or the Alabama Mental Health Board. 
'David Halberstam made this point most vividly in his recent book D. HALBerstaM, THE Best 
AND THE BRIGHTEST 40-41 (1972). f 
It was an extraordinary confluence of time and men, and many people in the know 
quoted Lyndon Johnson’s reaction to them at the first Cabinet meeting... . They were all 
so glamorous and bright that it was hard to tell who was the most brilliant, but the one who 
impressed him the most was “the fellow from Ford with the Stacomb on his hair.” .. . What 
was not so widely quoted in Washington (which was a shame because it was a far more 
Prophetic comment) was the reaction of Lyndon’s great friend Sam Rayburn, to Johnson’s 
enthusiasm about the new men. Stunned by their glamour and intellect, he had rushed back 
to tell Rayburn. his great and crafty mentor, about them, about how brilliant each was, that 
fellow Bundy from Harvard, Rusk from Rockefeller, McNamara from Ford. On he went, 
naming them all, “Well, Lyndon, you may be right and they may be every bit as intelligent as 
you say,” said Rayburn, “but I'd feel a whole lot better about them if just one of them had 


run for sheriff once.” 
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these laymen can make appropriate, informed decisions and in what ways essential 
professional information can be channeled into their decision-making process. 

This chapter is no¢ a discussion of whether there is a “right to adequate habilita- 
tion,” nor an attempt to define what constitutes “adequate” habilitation.2 As 
Dr. Philip Roos has so aptly said: “Our challenge today is to evolve strategies of 
cooperation. The focus. . . is not on the content of desirable changes in an institu- 
tion, but on the process of bringing about change.” We proceed on the assump- 
tions that all three branches of government are capable of being made competent to 
formulate standards for mental retardation institutions4 and that each branch has 
a vital role to play in ensuring that institutionalized mentally retarded citizens receive 
the care and habilitation they need and to which they are entitled. 

The emphasis in the following pages is on the practical problems of effectively 
regulating institutions for mentally retarded citizens. However, this emphasis ought 
not to be viewed as expressing a technocratic approach to retardation: above all, 


®This paper proceeds on the assumption that thousands of mentally retarded individuals in the 
nation’s institutions will continue to be there involuntarily, either because they have been in- 
voluntarily committed or because the “voluntary” nature of their continued confinement resembles 
the voluntary nature of an enlistee’s continued service in the armed forces. However, the pos- 
sibility that institutions will become voluntary places of residence in the legal (if not the eco- 
nomic) sense of the term may be on the horizon. 

Judge Bazelon has stated: 

California has recently enacted legislation which promises virtually to eliminate in- 
voluntary hospitalization except for short-term crisis situations. . . . Only experience will 
reveal whether California can truly end involuntary commitments . . . and avoid the potential 
Sequelae of voluntary commitments which are the product of subtle coercion. 

But the careful drafting of the Lanterman-Petris-Short Act allows us all to hope. [See 
also Lanterman Mental Retardation Services Act, CAL. HEALTH & SAFETY CODE § 38002 
(West Supp. 1973).] If its goals are achieved, the necessity for a right to treatment in its 
present form will wither away. If this happens, and I hope it will, the path will be cleared 
for society to confront the right to treatment in its more fundamental form. We should 
ultimately ground the right to treatment not in our duty to help the... person as a quid 
Pro quo for confining him, but in our duty to help him as a troubled human being in our 
midst. . . . As a judge, it would be wholly inappropriate for me to predict the ways in which 
this more basic right to treatment may take root in the law. Bazelon, Implementing the 
Right to Treatment, 36 U. Cut. L. Rev. 742, 753-54 (1969). 

In any event, should the future alter or eliminate the present constitutional basis for the right 
to habilitation, the problems facing legislators and administrators in framing standards for adequate 
treatment will remain. Should “right to habilitation” statutes be passed, judges may still have to 
grapple with questions of adequacy. For an extensive discussion of the right to habilitation, see 
Chapters 13 & 14 of this volume. 

%Address by Dr. Philip Roos, National Conference on Residential Care (sponsored by National 
Association for Retarded Children), in Houston, Texas, July 22, 1969, at 13. 

‘There is a good deal of discussion in the literature about the imperative need to think in terms 
of “residential services” instead of institutionalization. Although this chapter deals with institu- 
tions, to the exclusion of other treatment facilities and programs, we wish to emphasize that, at 
least with respect to the roles of the legislature and executive, the institution cannot be considered 
in a vacuum. Other issues, such as encouraging the training of more professionals in the relevant 
disciplines, commitment procedures, and certification and inspection of noninstitutional residential 
facilities, ought to be the focus of considerable governmental action. 

Nonetheless, given the capital expenditures involved and the usual pace of change, institu- 
tions are going to be with us for a number of years. California, for example, recently backed off 
a plan to phase out state hospitals for the retarded by 1982 “because people got very scared of 
this date idea.” The Sacramento Bee, April 17, 1973, § A, at 14, col. 1. The right to adequate 
habilitation is a “present” right and cannot await the destruction of state hospitals. 
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special care must always be taken to stress the individuality of our mentally retarded 
fellow citizens. The proper maintenance and staffing of institutions is not rep- 
resentative of ordinary governmental services such as paving roads or installing 
water and sewer lines. Rather, it “is the very preservation of human life and dignity.”® 


...[O]fimmediate and paramount importance must be an all-out effort through- 
out the country to recognize the indisputable need for immediate adjustment of 
appropriations to make sure that in the future, institutions for the mentally retarded 
can buy enough clothing so that no resident needs to be naked, no child need be 
kept from playing out of doors for want of a pair of shoes or a sweater, no resident 
need freeze at night for lack of a blanket, and that essentials such as soap and toilet 
paper are available. Each of the examples just cited refer to actual situations in the 
recent past in the two richest states in this country... . The disgraceful conditions 
in our institutions for the mentally retarded . . . are related to the disgraceful salary 
level for basic care personnel. In one state, it was lower than that paid to extermi- 
nators of vermin; in another, lower than that of a disemboweler of chickens; and 
ina third, lower than that of an attendant of a public toilet. 


AN OVERVIEW OF STANDARD SETTING 


Before the ink was dry on the court’s opinion in Rouse v. Cameron,’ a flood of con- 
troversy burst over the competence of government to ascertain and apply standards 
of adequacy to institutions for the mentally ill.8 It is unlikely that extension of the 
tight to adequate care to persons in institutions for the mentally retarded will halt 
the tide of commentary. Nonetheless, even the skeptical admit that, “a workable 
definition of responsible treatment [is needed] which judges can apply to curb negli- 
gent or palpably inappropriate treatment without unduly encouraging litigation or 
Straitjacketing the medical profession.”9 

But what is a workable definition? Perhaps because the right to adequate habili- 
tation for those committed to institutions for the mentally retarded is a conceptual 
Stepchild of the right to treatment, recognized earlier for the mentally ill, most of 
the legal literature that may offer some guidance to officials seeking a yardstick for 
adequacy never mentions the word “retarded.” (Hopefully, Wyatt v. Stickney 10 will 
initiate a needed change.) Thus, it may be productive to begin the discussion by 
pointing to a suggested set of “criteria” for determining the adequacy of frontman 
for the mentally ill which is an archetype of what not to recommend as “standards 


to any governmental body. 


5Wyatt v, Stickney, 344 F. Supp. 373, 377 (M.D. Ala. 1972), aff'd sub nom. Wyatt v. Aderholt, 503 


F.2d 1305 (5th Cir. 1974). 5 J 
6Dybwa d, “pes Implications, U.S.A. Today, in CHANGING PATTERNS IN RESIDENTIAL SERVICES FOR 


THE MENTALLY RETARDED 383, 411 (R. Kugel & W. Wolfensberger eds. 1969). 
7373 F.2d 451 (D.C. Cir. 1966). 


#See generally Bazelon, supra note 2. 
®Note, Civil Restraint, Montal Illness, and the Right to Treatment, 77 Yare LJ. A a Pais 
0344 F, Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 325 F. Supp. A 


Ala. 1971), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974). 
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The Council of the American Psychiatric Association . . . approved on February 
6, 1967, the following seven basic considerations in determining the adequacy of 
treatment: (1) the purpose of hospitalization and related treatment programs; (2) the 
relevance of diagnostic procedures; (3) protecting the patient; (4) interrupting the 
disease process; (5) physical methods of treatment; (6) changing the emotional cli- 
mate surrounding the patient; and (7) conventional psychological therapies. These 
seven categories were designed to serve as criteria against which the adequacy of 
treatment might be assessed by courts and other agencies confronted with the prob- 
lem of determining legitimacy and adequacy of treatment! 


It appears evident that increasing numbers of officials, be they judges, legis- 
lators, governors, prosecutors, or simply private attorneys, will be “confronted with 
the problem of determining legitimacy and adequacy of treatment.” Undoubtedly 
(and properly) they will be considerably reluctant to take over the job of adminis- 
tering institutions. Judges (who may have been patent lawyers, divorce lawyers, or 
securities lawyers) or legislators (who may be farmers, insurance salesmen, saxo- 
phone players, or car dealers) usually have a fairly honest view of their own lack of 
background in this highly specialized and complex field. Nonetheless, if the only 
standards furnished by the relevant professions are so vague as to be meaningless, 
or so laced with jargon as to be not understandable, at least some officials will put 
aside their reluctance and fashion their own standards. When faced with an effec- 
tively presented case that a particular institution is housing children in conditions 
“not distinctly different from the environment experienced by prisoners of war,”!? 
many such officials will no longer tell themselves that medical, psychiatric, and psy- 
chological performance cannot be judged by mere mortals.!3 Even professionals 
have come to recognize the need for “workable standards.”14 

It is desirable that, insofar as Possible, the standards of adequate habilitation 
for mental retardation institutions be set by the professions directly charged with 
this care. To acommendable extent, this has already been accomplished. The devel- 
opment of standards for institutional facilities for mentally retarded citizens has a 
relatively shorthistory. It was not until 1952 that the American Association on Mental 
Deficiency (AAMD) first published a Report of the Special Committee on Standards 
for Institutions. In 1959, the AAMD’s Project on Technical Planning in Mental Re- 
tardation started a major standards development project which resulted in the pub- 
lication, in 1964, of Standards for State Residential Institutions for the Retarded. 
These standards were presented as minimal with an attainment projection of 5-10 


Cameron, Nonmedical Judgment of Medical Matters, 57 Gro. LJ. 716, 720-21 (1969), citing 
American Psychiatric Ass'n, Position Statement on the Question of Adequacy of Treatment, 123 
Am. J. PSYCHIATRY 1458 (1967) (emphasis supplied). 

12PRESIDENT’s COMMITTEE ON MENTAL RETARDATION, RESIDENTIAL SERVICES FOR THE MENTALLY 
RETARDED: AN ACTION POoLIcy PROPOSAL, at v (1970). 

It should be noted for the record that the mental retardation professionals with whom we have 
dealt have, if anything, been eager to initiate interprofessional cooperation. The dialogues have 
been frequent, fruitful, and friendly. We are aware of no Published opposition by mental retarda- 


Cameron, 373 F.2d 451 (D.C. Cir. 1966). Compare American Psychiatric Ass’n, supra note 11, 
with President’s Committee on Mental Retardation, President’s Committee Sees Legal Break- 
through on Rights of Retarded in Institutions, April 12, 1973 (press release). 

'MRobitscher, Courts, State Hospitals, and the Right to Treatment, 129 Am. J. PSYCHIATRY 79 (1972). 
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years, yet few institutions for the mentally retarded in the United States actually 
meet the majority of these standards even now. 

In addition to AAMD, the American Psychiatric Association and the National 
Association for Retarded Citizens have been interested in the development of 
standards for residential facilities for retarded persons. After careful consideration 
and recognition of the desirability of having a single agency to establish, promul- 
gate, and monitor standards leading toward accreditation, the National Planning 
Committee on the Accreditation of Residential Centers for the Retarded was formed 
in 1966. It included representatives of AAMD, the American Psychiatric Association, 
the Council for Exceptional Children, the National Association for Retarded Citizens, 
the United Cerebral Palsy Association, and the the American Medical Association. 
This group included mental retardation professionals, consumers, and lay persons. 

After significant work by numerous multidisciplinary committees, the Standards 
for Residential Facilities for the Mentally Retarded were formulated and were 
adopted on May 5, 1971, by the Joint Commission of the Accreditation of Hospitals, 
Accreditation Council for Facilities for the Mentally Retarded (ACFMR). These 
standards are designed so that compliance can be objectively determined. They 
are prefaced with language indicating a continual review and revision to “maintain 
currency with the best thinking and with changing knowledge in the field, and in 
order to keep them clear, comprehensive, and challenging.” 15 

Since the adoption of the ACFMR standards, courts have imposed standards of 
their own,16 bills have been introduced in Congress to set standards for institu- 
tions for the mentally retarded,!7 and the Department of Health, Education, and 
Welfare has specified “conditions” that must be met by mental retardation facilities 
before they can receive reimbursement under Medicaid.18 These various com- 
pilations of standards run the gamut from how many square feet of space ought to 
be required in multiresident rooms to how many times a week a resident's teeth 
ought to be brushed. By and large — at least to the lay reader — they represent a 
remarkable professional consensus. The “crunch” comes when attempts are made 


to set staffing standards. 
Perhaps the most critical problem of standard setting facing any governmental 


15 ACCREDITATION COUNCIL ON FACILITIES FOR THE MENTALLY RETARDED, STANDARDS FOR RESIDENTIAL 
FACILITIES FOR THE MENTALLY RETARDED, at xii (1971). ‘ie 

16344 F. Supp. at 379. Wyatt's standards are primarily based on the 1964 AAMD standards, principally 
because the court had indicated it wanted to consider specific “bare-bones” minimums with regard 
to staff needs, Note that the Fifth Circuit did not consider the standards ordered by the District 
Court in Wyatt because of stipulations entered into by the parties and amici. The holding on appeal 
focused on the existence of a right to habilitation. See also New York State Association for Retarded 
Children v. Rockefeller, 357 F. Supp. 752, 768-769 (E.D.N.Y. 1973), in which the court, while hinting 
that there was no “right to habilitation” nonetheless ordered the hiring of more personnel specifically 
adopting a ratio of staff to residents. In an analogous case involving eee Was om C aN 
mined to be persons in need of supervision, a federal district court ordered standards, including 
staff-resident nee in Martarella s Kelly, 359 F. Supp. 478, 484-486 (S.D.N.Y. 1973). 4 

17S. 458, 93d Cong., 1st Sess. (1973); H.R. 76, 93d Cong., Ist Sess. (1973) [hereinafter cited as $.458 
(1973) and H.R. tively]. re F 

BUS: Denia E eee & Welfare Standards for Intermediate Care Facility Services 
in Institutions for the Mentally Retarded §§ 234.130 et seq., 39 Fed. Reg. 2220 et seq. (1974). 
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body—be it executive, legislative, or judicial—is accurately determining the staffing 
necessary to enable a particular institution to be ina position to perform its functions 
adequately. By far the largest component of any institution’s budget is staff salaries 
(about 62 percent of the operating budgets of California’s state hospitals at the time 
of a 1965-67 study on staffing standards). Thus, it is not surprising that staff-resident 
ratios are a major concern of budget officers. Not only does staff represent the major 
component in an institution’s budget, but its presence in adequate numbers is an 
indispensable precondition to attainment of all the other minimum standards. A 
humane environment presupposes clean buildings, and clean buildings require 
X amount of housekeeping time to stay that way. Individual habilitation requires 
individual evaluations, and evaluations require persons to perform them. Periodic 
review of habilitation programs requires records, and records imply that someone 
has to take the time to fill them out and to read and use them. Spot checks can tell 
an official whether or not buildings are in fact clean, whether or not evaluations 
have been made, and whether or not records are up to date. But once it is established 
that these tasks, to some greater or lesser degree, are not being performed, the of- 
ficial must determine how much more of various kinds of staff is needed to get the 
job done. 


Staffing standards may be expressed qualitatively or quantitatively. Quality 
standards specify the kind of person and the credentials needed for a particular 
job as: “this task requires a licensed physician with board certification in neuro- 
pathology” or “this task requires a doctoral psychologist.” 


Most standards used by licensing and accrediting bodies are primarily qualita- 
tive. For example, a condition of licensure for a nursing home may be: “one or more 
registered nurses must be present on each shift in numbers sufficient to ensure health, 
safety and welfare of the patients.” Determination of “numbers sufficient” is then 
left up to the intuitive judgment of the program manager or the licensing inspector. 
Legislators and administrators who must make decisions about allocating financial 
and manpower resources need quantitative as well as qualitative standards, especial- 
ly when they are dealing with large programs, or trying to evaluate program 
effectiveness)9 4 

sate [S]tandard-setting bodies, such as the Joint Commission on Accreditation 
of Hospitals, . . . various federal regulatory agencies, and the various state, local 
and other licensing and inspecting agencies, generally determine adequacy of a 
facility's staff through observation, and intuitive evaluation, of the quality of care 
rendered, with some restrictions about the qualifications of personnel employed. 
Anexception has been the American Association on Mental Deficiency which, in 1964, 
published standard personnel ratios for various hospital treatment personnel and 
various categories of mentally retarded patients. Otherwise, authorities of the type 
mentioned have seldom ventured to specify numbers of personnel2° 


Persuasive arguments can be advanced that such determinations can be made 
only on an ad hoc basis, taking into consideration such factors as building design, 


191 CALIFORNIA COMMISSION ON STAFFING STANDARDS, STAFFING FOR PUBLIC MENTAL HOsPITALS 
134-35 (Dep't of Mental Hygiene 1967) [hereinafter cited as CAL. STAFFING STANDARDS] (emphasis 
supplied). 

201d. at 26. 
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the degrees of disability in a given resident population, and the training, competence, 
and attitudes of individual staff members. Persuasive arguments can also be 
advanced, however, that there are certain irreducible minimums below which the 
delivery of adequate treatment at any institution is impossible even with the most 
brilliant and highly motivated staff. 

Advocates of the former position argue that staff-resident ratios are meaningless 
as a measure of adequacy because different professionals can accomplish the same 
results with widely differing investments of their time. Such an argument is persua- 
sive to ajudge faced daily with the work product of attorneys who, though ostensibly 
qualified and often possessed of comparable training and experience, turn out papers 
ranging from models of draftsmanship to indecipherable garbage. To a legislator 
or administrator who deals with colleagues whose abilities, energy, and devotion 
cover a vast range, this argument is also telling. 

Advocates of the latter position commendably advance the interest of adminis- 
trative ease and are undoubtedly reluctant to argue at this seminal state of the right 
to habilitation that the Constitution requires in Institution A “different” things from 
those it requires in Institution B. (They tend to suspect, often with some reason, 
that critics of staff ratios are sophists, trying to protect their professional bailiwick 
against lawyers and judges.) Staff ratios are appealing because judges, legislators, 
and administrators generally are not personally conversant with mental retardation 
in a professional capacity, have heavy work loads of other matters, and are reluctant 
to get involved with the sticky business of rating the efforts of particular profes- 
sionals! 

Insofar as the standards previously mentioned are concerned, they fall into the 
two “camps”: 


No Staff-Resident Ratios Staff-Resident Ratios 
ACFMR standards ACFMR standards 
for professional staff for resident care staff 
[also S. 458 & H.R. 76] [also S. 458 & H.R. 76] 
Medicaid standards AAMD standards 
for mental retardation for all staff 
facilities: Wyatt standards 
professional staff for all staff 


Medicaid standards 
for mental retardation 
facilities—resident 
care staff [ratios 
after 3/18/77] 


*!Judge Johnson eloquently expressed the frustration of trying to apply vague standards to concrete 
situations in his canna Eel during the hearing on Alabama’s mental hospitals in Wyatt: r 
THE COURT: Gentlemen, I might state this to you for your guidance—it may be. It is 
not much assistance to the Court to offer expert testimony to the effect that these proposed 
regulations are minimal when practically all of them state that, “This shall be adequate in amer 
or, “This shall provide appropriate treatment,” and that is what your regulations provide. An 
then to put an expert up here and say that these regulations provide minimal treatment, your 
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Actually, the two approaches are not mutually exclusive. There are two methods by 
which policy makers can frame workable staffing standards, which give due recogni- 
tion to the valid points raised by both those who wish to assess staffing on anad 
hoc basis and those who seek uniformity and ease of administration. The first 
method is a modification of the staff-resident ratio approach which both takes 
into account the flexibility needed for various treatment modalities and variations 
in physical facilities and sets numbers against which compliance can be measured. 

Instead of traditional staff-resident ratios, an aggregate number of representa- 
tives of the various professions tequired to provide adequate care might be 
established. Of this total, a minimum number of professional personnel within each 
discipline necessary to provide the specialized skills unique to the discipline would 
be set. The remaining professional personnel could be employed on the basis of 
skills, rather than discipline.23 For example, assume that it was professionally estab- 
lished that a total of 20 psychiatrists, psychologists, physicians, nurses, and social 
workers was required to render adequate habilitation to a given population and that 
at least 1 representative of each profession ought to be employed. The permissible 
staffing pattern would be: 


psychiatrist 

Psychologist 

physician 

nurse 

social worker 

of any combination of representatives 
of the disciplines listed 


Oh — or a ey 


TOTAL: 20 qualified mental retardation professionals 


Admittedly, this approach is no less intuitive than either staff-resident ratios or 
an individual professional’s ad hoc judgment, but it does provide both fixed mini- 
mum staffing standards and the flexibility required for administration of a complex 
and changing program. 


In the ideal system, each unit should be described in terms of the functions 
required to accomplish the goals. An admissions unit, for example, might require 
a certain number of physical examinations, dental checkups, preparations of social 
history, and preliminary psychological examinations. These functions, described in 
terms of number of professional hours required, would then determine the number 
of physicians, dentists, social workers and psychologists required to staff the admis- 


minimal treatment, according to regulations, being adequate or appropriate, doesn’t help me 
very much. . . . I am going to have to go further than that if I—if I render any judgment in this 
case that will be effective, either for the plaintiffs or the defendants. Hearing of Feb. 3-4, 1972, 
transcript at 153-54, Wyatt v. Stickney, Civil No. 3195-N (M.D. Ala. 1972). 
2 At this juncture we wish to note our joint opinion that the adoption by the district court of all the 
standards agreed to by the parties in Wyatt was a proper exercise of that court's authority to fashion 
a remedy. To protect the rights of both the plaintiff class and the defendants, the district court has 
retained jurisdiction and is open to modify its decree, if appropriate, as circumstances develop. 
*8Letter from Dr. Raymond D. Fowler, Jr., chairman, Dep't of Psychology, University of Alabama, to 
Robert H. Johnson, April 12, 1973. 
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sions unit. An exit unit might require little or no professional hours from physicians 
or dentists but could require the services of social workers to establish home and 
community contacts, psychologists to develop behavior shaping programs and 
vocational rehabilitation counsellors to assist in job placement. On many of the 
units between admissions and exit, the functions of group and individual counsel- 


ling, activities planning, etc. could be provided by individuals from any one of several 
disciplines.24 


A good deal of work has already been done to develop such a system. In 1965 
the California senate passed a resolution? urging the department of mental hygiene 
torequest the California Medical Association, the American Psychiatric Association, 
and such other professional organizations or persons as the department considered 
appropriate, jointly to evaluate the staff needs of the state hospitals for the mentally 
ill and mentally retarded. In response, the department created the California Com- 
mission on Staffing Standards for State Mental Hospitals, consisting of representa- 
tives of 11 professional associations.26 In carrying out its duties, the commission 
was assisted by department staff, the Aerojet General Corp., representatives of the 
state department of finance, the California Legislative Analyst’s Office, the California 
State Employees Association, and the California Pharmaceutical Association.27 

As a result of its efforts, the commission submitted a two-volume report to the 
senate in February 1967, recommending the minimum staffing requirements it 
considered necessary to give the basic level of care for five “services”—ward (or 
nursing) services, medical services, psychological services, social work services. 
and rehabilitation services. Based on its standards, the commission concluded that 
the California institutions for mentally retarded people were operating at the 
following percentages of the staffing it considered acceptable: 


Service % 
Ward services 71 
Medical 22 
Psychological 18 
Social work 24 
Rehabilitation 11 
“Overall” 6228 


The standards on which these findings were based were derived from five pro- 
cedures. The first two — time studies and work sampling of the “on-ward" activities — 
were aimed at developing standards for what the ACFMR standards call resident- 
living staff. The third and fourth procedures — self-recorded diaries and detailed 
task inventories — were the basis for analyzing the medical, psychological, rehabili- 
tative, and social work programs. The fifth procedure was a comparison of these 


24 Td. 


Cal. SR: 166, State Sen. Reg. Sess. (1965). 


aul CAL. STAFFING STANDARDS 2-3. 
Id. at y-vi, 
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studies with other studies and with staffing patterns at other public and private 
institutions. 29 

As a result of the studies of ward services, a system was developed which uses 
computer programing to determine ward nursing service staff requirements. This 
system, called SCOPE (Staffing Care of Patients Effectively) was adopted in prin- 
ciple by the governor on February 23, 1968. 30 

In developing a computer program to determine staff requirements, an indus- 
trial engineering team made stopwatch measurements of the times that trained, 
experienced personnel required to do 55 different kinds of tasks — such as bathing, 
dressing, and feeding residents and preparing and dispensing medication. More than 
3,500 such observations were recorded under actual working conditions with some 
activities evaluated more than 100 times.3!It should be emphasized that the times 
measured were those a trained person ought to take to do the job right — not the time 
usually taken.>? In conjunction with the time studies, work sampling was conducted 
on 104 wards considered representative of each hospital and the system as a whole?’ 
In the studies, trained observers entered the wards and noted the activities of all 
personnel — classifying them in 1 of 30 different categories. The observations were 
made every few minutes at random intervals, 24 hours a day, over 7 days.34 

The department of mental hygiene did not adopt the commission’s recom- 
mended standards for the other four services.2° Though no official explanation 
was given for the refusal to adopt the commission’s recommendations with regard 
to these services, it was believed in capitol circles that although SCOPE represented 
a fresh, more precise approach to the problem of assessing staff needs, the com- 
mission’s standards for the “professional” services essentially were an update of the 
staff ratios that had been used in the past. To be sure, they were substantially more 
sophisticated — focusing as they did on the time needed for various tasks thought 
necessary to provide adequate resident care. But they still represented essentially 
intuitive (and in that sense arbitrary) judgments by various professionals as to how 
long particular tasks ought to take. From an industrial engineering point of view, the 
self-recording diaries and task inventories did not provide the unassailable data 
base for the “professional” staff recommendations that the time studies and work 
sampling provided for the nursing staff recommendations. For this reason (and 
undoubtedly because of the difference between the then current levels of care and 
those recommended as adequate for the nonward services) it was much easier to 
sell SCOPE to the policy makers.36 


297d. at 21. 

30The Sacramento Bee, Feb. 23, 1968, § B, at 1, col. 6. 

311 CAL. STAFFING STANDARDS 21. 4 

32Interview with Martin A. Naleway, industrial engineering specialist. Program Review Unit, Dep't 
of Mental Hygiene, in Sacramento, Cal., April 17, 1973 [hereinafter cited as Naleway interview]. 
Mr. Naleway designed the original SCOPE program for Aerojet. After July 1, 1973, when the depart- 
ment of mental hygiene merged into a new health department, he moved to the Outcome Measure- 
ment Section, Planning and Evaluation Program, Health Quality System of the California Department 
of Health. 

%8This sort of study shows how individuals distribute their working hours among various activities. 
It does not tell now long a person spends on an individual task or how well the task is done. 

341 CAL. STAFFING STANDARDS 22. 

%5 This fact was overlooked by the press at the time, as the decision not to adopt the standards for the 
other services was, to our knowledge, never publicly announced. 

36Personal interviews by Robert H. Johnson with legislative and administrative sources. 


| 
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SCOPE is so structured as to constitute a fixed standard yielding variable staff- 
ing patterns depending on the characteristics of different resident populations. 
This is possible because the tasks studied were timed for different resident types. 
For example, it takes an average of 4.3 minutes of ward staff time to arrange for the 
shower of a 115+-pound self-bathing ambulatory resident. By contrast, the study 
indicated that 39.3 minutes ought to be allowed for bed-bathing a 115 + -pound bed- 
fast patient.37Once it is decided how many times a week such patient ought to be 
bathed,” staff time needs for this particular task can be determined with a fairly 
high degree of accuracy simply by ascertaining how many residents fit into each 
time-per-task category. 

Individual resident care of the wards ranges from 49 to 335 minutes per resident 
per day in the SCOPE program.39 For those nursing services on which no time study 
was made, the time values were deliberately set low, because the commission felt 
that it had little measurable evidence of program results on which to base higher 
time values. Thus, for example, for mentally retarded residents, SCOPE provides 
only a “personal interaction allowance” ranging from 4 to 11 minutes per resident 
in every 24 hours after the first 30 days of institutionalization. “SCOPE does not 
provide a rich level of treatment programs|,] . . . [b]ecause the SCOPE allowances 
for the non-time studied activities have deliberately been kept ‘lean.’”"40 The com- 
mission flatly stated that “any institution operating below the SCOPE levels of 
services does not afford its patients an adequate hospital level of care.”4! 

To apply SCOPE to a particular resident population, a simple questionnaire is 
completed regarding 39 characteristics that affect the kind, number and frequency 
of nursing tasks necessary to give that type of resident adequate basic care. Direct 
care staff do not see where a particular resident falls into the time-to-be-spent 
categories to avoid the danger of self-fulfilling labels.42 

Since the original survey, California’s institutional residents have been surveyed 
once a year to update the staff needs. The commission, as such, ended its life with 
the publication of its report, but it continues to function — with many of the same 
members — as an advisory committee to the department of mental hygiene.48 

Since SCOPE was developed, two states, Oregon and Indiana, have adopted 
a variation of the program. Seven others — Tennessee, Ohio, Missouri, Illinois, 
Pennsylvania, New Mexico, and Arizona — have tested or are testing their staffing 
patterns against the program. 

When SCOPE was first developed, the potential for expanding its approach 
to determine service levels for other treatment disciplines was recognized.*° Now 


372 CAL. STAFFING STANDARDS app. 1, at 3. i i SA 
38 The California staffing standards provide for thrice weekly baths for residents in the above categories; 


i i i i for all residents “unless 
daily baths for other residents. Wyatt, on the other hand, requires daily baths d : 
medically contraindicated.” 344 F. Supp. at 404. Obviously, the computer program used ina Sere 
type approach requires some policy judgments — but this would affect only the total staff time neede 
reflected on the printout, not the time it ought to take to perform the basic task. 

391 CAL. STAFFING STANDARDS 37. 


‘8Naleway interview. 
44 Td. 


451 CAL. STAFFING STANDARDS 38. 
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an effort is being made to do just that. In a project called PRU-72, the California 
Department of Mental Hygiene is updating the ward services program to reflect 
time studies that have been made of the “pure treatment” nursing activities. A new 
resident inventory form has been completed, and every resident in California's 
institutions was surveyed in May of 1973. It is intended that this survey will be rsed 
as the basis for future annual updates of ward staff needs and asa test of a new com- 
puter system for “professional” staff needs. 

Since the original commission recommendations, more sophisticated industrial 
engineering techniques have been applied to the task of evaluating professional 
staff needs. Chief among these techniques has been the monitored “time-ladder.” 
This device, quite similar in form to the legal billing systems which divide a day 
into 10- or 15-minute segments, is more precise than the self-recorded diaries used 
previously, for it requires the individual professional to keep track of what he is 
doing as he does it, noting the exact time he starts and stops. The “time-ladder” 
was validated in two ways: (1) trained monitors sought out each professional on 
the wards surveyed several times a day, at random, and did not leave this profes- 
sional’s side until his “time-ladder” was current and (2) whenever a professional was 
seen on a ward, the time he was seen and what he was doing was noted as an audit 
of his “time-ladder.” Cooperation from the professionals was obtained because 
they were chosen as running a model ward (one with the best results, not necessarily 
the richest staff). Asa consequence they were justifiably proud to have their efforts 
recognized and they responded with what the industrial engineer on the project 
termed the best cooperation he had ever encountered in the use of the “time-ladder” 
technique.46 

The SCOPE approach has been discussed at length, not because we recom- 
mend its findings, but because the concept deserves serious consideration. We are 
not pleased with the fact that SCOPE, as adopted, did not contain a staffing yardstick 
for habilitation services. Nor does SCOPE take into consideration problems raised 
by inflexible civil service regulations, absenteeism and morale. For example, in one 
state hospital for the retarded in California, which has recently been converted to a 
mental retardation facility from an institution primarily housing the mentally ill, the 
difficulty of learning new skills coupled with an older than average work force, has 
led to high absenteeism, both for morale reasons and because the older work force 
takes more sick leave and has earned more vacation time. As is typical in some civil 
service contexts, the system has little ability to fill “temporary” vacancies. With the 
time-honored exception of the substitute teacher, most civil service jobs cannot be 
filled on a temporary basis. As a result, there are serious questions as to whether the 
state hospital mentioned above, which is supposed to have more than its full com- 
plement of positions required under SCOPE, actually is capable of delivering the 
services contemplated by the SCOPE staff-resident formula.47 Any method 
46Naleway interview, 


47 Id. The initial cost of determining which tasks ought to be measured and the necessary time studies 
for ward services alone was estimated to total about $200,000, $60,000 of which was paid to the pue 


assuming the validity of the time studies already made the time values developed therein would have 
national applicability. 
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that is adopted for assessing staff needs is by definition imprecise. National 
standards, developed by recognized professional associations, ought certainly to 
be the starting point for governmental action in this area. Nevertheless, before a 
consideration of the respective roles of the three branches of government in the 
standard-setting process, it ought to be emphasized that although detailed standards 
are necessary in order for government to assess an institutional or individual pro- 
gram of habilitation, the standards themselves are not rights. Wyatt, for example, 
ought not to be read as establishing a constitutional right to 80 square feet of living 
space.‘ Constitutional rights endure and are not, therefore, capable of being pre- 
cisely defined by cementing current scientific thinking into law; when this has been 
attempted, the results have been absurd.*? The 49-standard appendix to the court’s 
order in Wyatt represents the remedy believed appropriate for that particular case; 
it is not the definitve definition of the right the order is designed to protect. It 
would be tragic, if in the efforts to bring governmental power to bear on the prob- 
lems of the institutionalized mentally retarded population, the wrong concepts 
were carved into stone. 


There must be a plan for continuing change. Long-range planning which 
gained considerable popularity during the past decade is at best tenuous. It must 
be open to continuing reevaluation and modification. Alternative plans and solutions 
must be developed, resisting the temptation of simplifying life by selecting a single 
answer to a problem. ‘ 

For example, in designing buildings which will house services for retarded 
individuals, facilities should be built for a relatively short life span, for maximum 
flexibility, and for easy modification in order to incorporate variations so as to have 
a multitude of different models. There is danger, for instance, that the current em- 
phasis on normalization will generate a plethora of “homelike” buildings throughout 
the land, just as the emphasis on efficiency decades ago led to construction of the 
massive warehouses which still house thousands of retarded persons in most states, 
By developing different architectural models we could evaluate the relative merits 
of each and research findings could be evaluated and incorporated in new designs. 
The past trend toward stereotyped uniformity in design should be avoided. Today's 
progressive ideas may soon be replaced by entirely different concepts. . pE 

The very values underlying services to retarded persons are already in a state 
of change. For instance, the quality of programs has traditionally been evaluated 
by such indices as the ratio of staff to clients or the number of specific procedures 
performed. Standards developed by the American Association on Mental Defi- 
ciency during the mid-sixties to evaluate residential services relied heavily on such 
input measures, as do other accreditation standards. The underlying assumption 
is that if certain components are provided (e.g., specified numbers of nurses and 
physicians, specified numbers of psychological evaluations, specified square foot- 


48344 F. Supp. at 404. + è 
Some of ie decisions following the first case to consider wiretapping provide good examples. One 


line of these cases afforded fourth amendment protection to conversations which were captured by 
means of a physical intrusion into a “constitutionally-protected area. See, e.g., Goldman v. oe 
States, 316 U.S. 129 (1942). The latest of this line, Clinton v. Virginia, 377 U.S. 158 (1964), temporarily 
provided the law with one of its more precise boundaries of constitutional police conduct. The sole 
difference between Clinton and Goldman was that in Clinton the offending microphone was thumb- 
tacked to a party wall, whereas in Goldman the microphone was held against the wall by hand. 
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STANDARD SETTING BY THE LEGISLATURE 


It has been argued that legislative initiatives in setting institutional standard may 
prove fruitless because the projected extension of the rule in Wyatt will render 
unnecessary the “iron mold of a Statutory remedy.”51It is possible, however, that 
a state might go out of the involuntary commitment business with regard to the 
vast majority of residents in its mental retardation institutions.52 This would avoid 


50Roos, Mentally Retarded Citizens: Challenge for the 1 970's, 23 Syr. L. Rev. 1059, 1060-61 (1972); 
accord, Wolfensberger, The Origin and Nature of Our Institutional Models, in CHANGING PATTERNS 
IN RESIDENTIAL SERVICES FOR THE MENTALLY RETARDED 59, 140 (R. Kugel & W. Wolfensberger eds. 
1969), 

51Fronzone, Kreglow & Weiss, The Right to Treatment—Alternative Rationales, 10 Duquesne L. 
REV. 626, 627 (1972). 

52 See Lanterman Mental Retardation Services Act, CAL. HEALTH & SAFETY Cope §§ 38002, 38103, 
38120-23 (West Supp. 1973). See also note 2 supra. It is unlikely that a state could escape the force 


persons who have been civilly committed for mental reasons. Under former New York law, for 
example, “voluntarily committed residents were not permitted to leave for a minimum of 60 days after 
commitment. Fifteen-day notice was required andeven then the superintendent could refuse to discharge 
the resident. Release could then be obtained only upon issuance of a court order. Law of April 11, 1961, 
ch. 504, §§ 14-15, [1961] Laws of N.Y. 1697 (repealed 1973). These provisions were substantially 
modified by N.Y. Menra HYGIENE LAW §§ 33.13-33.25 (McKinney Supp. 1973). § 33.13(b) provides 
that after notice, the director shall promptly release the “voluntary” resident. The director may 
retain the resident for three days after such application (notice); however, within these three days 
the director must apply to a court of record in the county where the school is located for an order 


Most current “voluntary” commitments probably ought to be treated as involuntary for purposes 
of determining whether a particular resident has a Wyatt-based constitutional right, either because 
of the conflict of interest of the committing parent or the power of the state to convert his “voluntary’ 


tary because the resident cannot afford to go elsewhere, in order to bring him within the rule of 
Wyatt, cheapens the constitutional precedent and will strike some as yet another attempt to gain 
preferential treatment for a desirable social goal by crowning it a right. 


Judicial, Legislative, and Administrative Competence in Setting Institutional Standards 543 


an obligation based on Wyatt.53 There are other legal theories on which a right to 
habilitation for voluntary residents can be based. Chief among these is an “equal 
protection-right to adequate education” argument,54 But the latest Supreme Court 
pronouncements on this subject may preclude such an approach if a state is pro- 
viding school-age children voluntarily in its institutions with some educational 
services.55 

Thus, for better or worse, those concerned with safeguarding the interests of 
the mentally retarded citizen cannot afford to ignore the legislative arena — if for no 
other purpose than obtaining a statutory right to habilitation which may be en- 
forced in the courts. This may cause concern to some, who view legislatures as 
political bodies “primarily responsive to popular electoral passions, [which] can- 
not generally be relied on to act effectively” to protect the interests of the mentally 
disabled.’ The elevation of the judiciary to the position of natural protector of 
civil liberties vis-a-vis the legislature undoubtedly has a basis in fact, but it over- 
looks those judges who are loath to get involved in any case in a developing area of 
the law, much less one as intricate as Wyatt.°’ Although we would not suggest that 
California has passed all the laws needed to protect the interests of the mentally 
disabled, it is generally recognized that the Short-Doyle,58 Lanterman-Petris- 
Short,59 and Lanterman Mental Retardation Services Acts,60 among others, are 
giant steps in the right direction. This is not, however, the result of a legislature 
“rich” in the relevant professionals, or even in legislators experienced as laymen 
in the field. 

In the 1967 Legislature [which passed the Lanterman-Petris-Short Act], there 
were only four state senators (out of forty) and only one assemblyman (out of eighty) 
who were informed and active in this issue area. (The number of informed senators 
is reached by a generous count.) In the 1966 Legislature, the last elected before 
redistricting made “sure” contests into free-for-alls which returned an unusually 
high proportion of freshmen in each house, one could probably have added a second 
assemblyman to the total number of specialists. Even the specialists, though, did 
little in the way of routinely guiding legislative policy. There were no standing com- 


mittees in either house with a jurisdiction uniquely, or even approximately, limited 
to mental health policy. The Senate Finance Committee and the Assembly Ways 


53 Wyatt expressly held that the decree dealt only with residents involuntarily committed. 344 F. Supp. 
at 390 n.5. 

54See generally Burt, Chapter 14 of this volume. k 

55San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1 (1973). In most cases, even if a state 
provided such residents with an education costing as much as that furnished most “normal” children 
in the state, this expenditure would be inadequate to fund the special education services commonly 
needed by such children. Even Lau v. Nichols, 414 U.S. 563 (1974), does not reach its result on 
fourteenth amendment equal protection grounds. Lau found only San Francisco's failure to provide 
English instruction to non-English-speaking Chinese children to bea violation of section 601 of the 
1964 Civil Rights Act, 42 U.S.C. § 2000d (1970), and HEW regulations, 33 C.F.R. § 4955. See also 
New York State Association for Retarded Children v. Rockefeller, 357 F. Supp. 752, 763 (E.D.N.Y. 
1973). 

°8See, e.g., Kenrick, The Right to Treatment: Judicial Realism—Judicial Initiative, 10 DUQUESNE L. 
Rev. 609, 613 (1972). This attitude represents an interesting assessment of society's capacity for 
self-government. 

57In one survey of attitudes of mental health professionals and selected lay groups toward mental 
health, judges ranked just behind nonpsychiatrist physicians as holding the most “traditional 
attitudes. E. BARDACH, THE SKILL FACTOR IN PoLITIcs 74, table 8 (1972). 

58 Short-Doyle Act, CAL. WELF. & Inst. Cope § 5600 (West 1972). 

5° Lanterman-Petris-Short Act, CAL. WELF. & Inst. Cone § 500 (West 1972). 

601 anterman Mental Retardation Services Act, CAL. HEALTH & SAFETY Cope § 38002 (West Supp. 1973). 
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and Means Committee each had subcommittees that considered mental health along 
with all other matters of health, education, and welfare. In 1963 the Assembly ap- 


A somewhat greater number of legislators took an interest in state hospital 
construction and payrolls. Like other public works, state hospitals are good for the 
local economy. . . . For the most part these legislators influenced mental health 
policy only inadvertently.61 


Yet even the judge who wrote the seminal Rouse opinion calls appropriate legisla- 
tion the “best hope” for the right to treatment, and Rouse’s attorney concurs.62 


-. [I]t is clear that inherent limitations of the judicial process require that 
the major stresses of scientific and technological advance be borne by legislative 
and administrative innovation. .. . In large part, the relative, freedom of these 
three branches of the legal system in acquiring and utilizing specialized knowledge 
must be recognized as duly reflecting their proper functions in the overall system,.63 


Itis beyond the scope of this paper to comment at length on legislative structure 
or reform, but a few observations on this general topic are required. The legislature 
has the potential to make enormous changes in the present system of habilitation 
delivery, but only insofar as it can collect and use relevant information. Many legis- 
latures still meet in biannual sessions for very limited periods of time. Occasionally, 
these part-time legislators have some staff assistance, but all too often it is so mini- 
malas to be of little or no use. The need for persons interested in mental retardation 
reform to join the fight for modern, well-staffed, full-time state legislatures cannot be 
emphasized too strongly.64 

In any case, then, full-time representation before the legislature by an active 
mental retardation lobbyist is almost a precondition to progress. Mental health 
and mental retardation have been areas in which staff assistance has been of 
critical importance in shaping legislation and seeing it through the legislative 
obstacle course. Reform legislation in these areas faces not only the problem 
of gaining the acceptance of the lawmakers (the vast majority of whom have 
little or no experience with mental retardation and have a number of false pre- 
conceptions to overcome). Reform legislation also is the target for intense and 


61E. BARDACH, supra note 57, at 26-27. Š 

®Compare Bazelon, supra note 2, at 747, with Halpern, A Practicing Lawyer Views the Right to 
Treatment, 57 Gro. L.J. 782, 806 (1969). y 

®8Korn, Law, Fact, and Science in the Courts, 66 CoLum. L. Rev. 1080, 1116 (1966) (citations omitted) 
(emphasis supplied). 

84 See 2 CALIFORNIA J. 96, 114-15 (April 1971) (complete discussion of one legislature’s staff resources). 
See also E. BARDACH, supra note 57, at 99 et seq. 

Assemblyman Lanterman’s efforts—and the enormous amount of staff effort—to pass the 
Lanterman-Petris-Short Act are set out in this chapter. Similar tactics (and staff resources) were 
used to pass the Lanterman Mental Retardation Services Act. Interview with Dennis G. Amundson, 
director, Minority Ways & Means Staff, Cal. State Assembly, in Sacramento, Cal. March 6, 1973 
[hereinafter cited as Amundson interview]. 
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often conflicting pressures from persons affected by the reform, not the least 
of whom are the institution employees. 65 

Clearly, the legislature has a vital role to play in the development of adequate 
standards for institutional programs. Paradoxically, that role is to facilitate the 
work of others in this area. The legislature must set guidelines and provide the 
resources to permit others to develop and implement appropriate specific standards. 


The transient nature of the future has significant implications for legislation 
bearing on handicapped persons. Legislation is likely to retain relevance and viability 
to the degree that it maintains flexibility, that it facilitates revision and change, and 
that it incorporates ongoing evaluation. Hence, by incorporating a system of on- 
going review and planning at the federal and state levels, the Developmental Dis- 
abilities Services Act seems well suited to respond to changing conditions.66On the 
other hand, there is danger in incorporating within law fixed standards based on 
specific staffing ratios or other similar indices whose validity is likely to be highly 
transient.67 


The establishment of legislative standards for institutions for mentally retarded 
citizens might be accomplished in several ways. A legislature, even a poorly staffed 
one, might commission an independent administrative agency or a consulting firm 
to conduct the sort of staffing analysis discussed in connection with the SCOPE 
system, so that the outcome of the traditional battle between the legislative abacus 
and the governor's computer would not be preordained. Such a project could be 
ad hoc68 or continuing.69 

Bills have been introduced in both Congress and the Pennsylvania legislature 
which point in this direction.’ Both congressional bills provide for the creation of 


°>Memorandum from Dennis G. Amundson, director, Minority Ways & Means Staff, Cal. State 
Assembly, to Robert H. Johnson, April 6, 1973: 
In order to be in a position to make major policy decisions about institutional programs for the 
mentally retarded, the Legislature must have first-hand knowledge about the conditions in such 
institutions. 
The value of on-site visits and field inspections by individual legislators and legislative com- 
mittees cannot be over-stressed. 


[Special] purpose investigative inspections are best conducted on an unannounced drop-in 
basis. Such investigations are particularly valuable because programs and hospital conditions 
can be observed as they really are without the red-carpet atmosphere that is sometimes falsely 
created on a guided tour. 


In addition to personal on-site inspections, legislative committees should also take the lead 
in encouraging impartial evaluations of such facilities by citizen, professional and parent associa- 
tion. Based upon many years’ experience in California, it is clear that such associations contribute 
greatly to improving conditions in the state hospitals. Some are more effective than others and 
their work is not always appreciated by department personnel. They make waves; they raise 
questions; they interfere with smooth administrative practices; they introduce conflict and they 
have a capacity to embarrass program operators and administrators. 

S Devsjonmertal Dain Serine & Facilities Construction Act, Amendments of 1970, 42 U.S.C. 
§§ 2661-66, 2670-77c, 2691, 2693-96 (1970). 

*’Roos, supra note 50, at 1061-62. hap: 

88 Arizona’s legislature has received a grant to hire staff for the express purpose of reviewing mental 
health programs. Amundson interview, supra note 64. A A : 

®Both the General Accounting Office on the federal level and the California Office of the Legisla- 
tive Analyst are examples of the ways in which a legislative body could approach the problem of 
obtaining independent fiscal advice (here on a very narrow scale). 

7S. 458 (1973); H.R. 76 (1973); Pa. S.B. 158, Gen. Ass., Reg. Sess. (1969). 
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a national advisory council on standards for residential facilities for the mentally 
retarded. The bills provide that membership on this council would include repre- 
sentatives of the same organizations which presently make up the Accreditation 
Council for Facilities for the Mentally Retarded of the Joint Commission on Accred- 
itation of Hospitals, and the National Association of Superintendents of Public 
Facilities for the Mentally Retarded. The bills stipulate that a majority of the 
members must be consumer representatives. The council would advise the Secre- 
tary of Health, Education, and Welfare regarding regulations which he would pro- 
mulgate in the implementation of the minimum standards set out in the bills7! 
Failure to meet these regulations within five years from the passage of the act 
would result in a fund cutoff.72 The Proposed Pennsylvania right to treatment 
legislation also provides a formal structure for establishing standards, a mental 
treatment standards committee consisting of independent representatives of various 
professions.73 

Whatever mechanism the legislature might choose, “the machinery created 
to carry out an administrative program is at least as important as detailed legislative 
guidance.”’4 However, because “nebulous” Statutes “typically promote only 
administrative chaos,”75it would be most desirable if the legislature would adopt 
nationally recognized standards concurrently with a statutory direction to an inde- 
pendent administrative body to develop regulations for the implementation of 
these standards. 

Although the proposed Pennsylvania legislation is limited in its scope to the 
plight of the mentally ill, its thrust is susceptible to imitation in the area of mental 
retardation. Unfortunately the bill as proposed contains a grave defect which is 
inconsistent with a “right” to habilitation, The proposed bill provides that the “right 
to minimum standards of treatment provided by this act [almost exclusively staff 
ratios] shall not include the right to have reviewed the judgment, skill or care used 
by individual psychiatrist, physicians or clinical psychologists.”7®The exclusion 
is fatal, because right to habilitation includes not only the right to be housed in an 
institution capable of delivering adequate care; it must also include the right to 
actually receive such care.77 


71S. 458 (1973) § 1209(b); H.R. 76 (1973) § 1109(b). As mentioned above, these standards are 
essentially those adopted by ACFMR in May 1971. 

72S. 458 (1973) § 1206; H.R. 76 (1973) § 1106. But see S. 458 (1973) § 1207; H.R. 76 (1973) § 1107 
(providing for extensions of time when appropriated funds do not meet the amount authorized in 
any given year). 

73Furman & Conners, The Pennsylvania Experiment in Due Process, 8 Duquesne L. Rev. 32 ee 
For text of the draft act see id. at 67-72 (§§ 3 & 4, dealing with the Mental Treatment Standar 
Committee, appear at 67-68). 

74Bazelon, supra note 2, at 747. 

78 Id. at 746-47. sr 

76Pa. S.B. 158, Gen. Ass., Reg. Sess. § 5(b) (1969), cited in Furman & Conners, supra note ee 
67-72. See also Birnbaum, Some Remarks on the “Right to Treatment,” 23 ALA. L. REV. 623, 
28, 637 (1971); Birnbaum, A Rationale for the Right, 57 Geo. L.J. 752, 753-55 (1969). a 

77 Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972), aff'd sub nom. Wyatt v. Aderholt, 503 F. 
1305 (5th Cir. 1974); Donaldson v. O'Connor, 493 F.2d 507 (5th Cir. 1974), vacated and remanded D. 
the issue of immunity, 95 S. Ct. 2486 (1975) and Welsch v. Likins, 373 Supp. 487 (D. Minn. ee . 
See also Bazelon, supra note 2, at 745-46, 748; Halpern, supra note 62, at 790-92, 808-10; cf. Katz, 
The Right to Treatment—An Enchanting Legal Fiction? 36 U. Cui. L. Rev. 755, 764 (1960). 
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Those who champion excluding the caliber of an individual resident’s care 
from the adequacy equation are to be commended for their dual concern for the 
rights of all patients and the ease of administering the rights they espouse. But we 
are unaware of any other “rights” that are held jointly not severally — interests yes, 
but rights never. The need to focus on the individual as a unique human being is 
most urgent in the case of the mentally retarded. Too recent is the time when they 
were considered subhuman even by the professionals charged directly with their 
care.78 A refusal to consider their right to habilitation as encompassing the individual 
right to adequate care is to repeat an ancient outrage; to embody this concept into 
law is folly. 

Although the most difficult standard-setting task for any of the three branches 
of government is the development of certain “gross benchmarks”79 against which 
an institution’s adequacy can be measured, complete and up-to-date records must 
be required for each resident, including a detailed individualized habilitation plan. 
The design of the records system can appropriately be left to an administrative 
structure, but the keeping of proper records ought to be a statutory requirement 8° 

One final word of caution: It is entirely possible that with the drop in institu- 
tional population which should result from providing adequate habilitation, not 
only should the quality of services rendered dramatically improve, but the overall 
Cost to the state in the long run should be substantially lowered. In Wyatt, there was 
highly persuasive evidence that adequate habilitation could be given in a community- 
based program atasubstantial savings over the per capita cost of institutionalization 3! 
Further savings are realized when the mentally retarded individual becomes self- 
supporting.®2 Nevertheless, care must be exercised, in presenting legislators with 
impressive-sounding cost-saving arguments, to recognize the dangers in over- 
reliance on cost savings as a reason for institutional reform. The large state institu- 
tions which are now abhored were founded as vehicles to achieve such savings, and 
institutional peonage, which is all too common, arose from the need to keep costs 
down. Such cost arguments ought to be used as rebuttals to cries of impossibility, 
not as a justification which could be misconstrued as a guarantee. Governors, chair- 
men of appropriations committees, and judges do not enjoy being toyed with, and 
the credibility of mental retardation reformers could be seriously damaged. 

It would also do the cause of reform a disservice if reformers pretended that 
adequate habilitation is simply a function of bigger budgets and better paid or 
larger staffs. 


It cannot be emphasized too strongly that the alleviation of dehumanizing and 
other undesirable management practices is ultimately more a matter of attitude, 


78See Wolfensberger, supra note 50, at 100-29. 

79 Bazelon, Foreword to Symposium on the Right to Treatment, 57.GEo. L.J. 767, 768 (1969). 

801d. See also Bazelon, supra note 2, at 746; Halpern, supra note 62, at 794, 810. 

81 Hearing of Feb. 28-29 & Mar. 1, 1972, Transcript at 47-79, 364-402, Wyatt v. Stickney, Civil No. 
3195-N (M.D. Ala. 1972) (testimony of Ms. Linda Glenn regarding Nebraska’s community-based 
Program for the retarded). 

®See Murdock, Civil Rights of the Mentally Retarded: Some Critical Issues, 48 Notre D. Law. 
133, 163-65 (1972) and authorities cited therein. 

83 See generally Wolfensberger, supra note 50, at 99-100, 116-27, accord, P. Roos, CURRENT ISSUES 
IN RESIDENTIAL CARE 12 (National Ass’n for Retarded Children 1969). 
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rather than of money as widely claimed. There have always been residential facil- 
ities that provided exemplary service at very low cost. Usually, such facilities are 
small, privately operated, and affiliated with religious organizations. On the other 
hand, one can point to public institutions in this country where even generous 
funding and high staff-to-resident ratios have failed to change old practices, Eight 
attendants can look at 75 residents from behind an unbreakable glass shield as easily 
as one attendant can, and I have known an institution where this was the sanctioned 
pattern. 84 

The staff has to be convinced that residents can be taught to wear clothes, that 
they can be engaged in purposeful activities, that they can learn to control their 
bladders. The staff has to believe that their “boys” and “girls” are men and women 
who can learn. Obviously, adequate funding and additional staff are vitally impor- 
tant. However, even more important, is the fundamental belief that each resident is 
a human being. 8 


STANDARD SETTING BY THE EXECUTIVE 


Whereas this chapter does not attempt to discuss in detail the various national 
standards mentioned earlier,86 a careful study of the standards shows them to be a 
reasonable formulation. The standards are realistic minimums and do not in any 
instance impose requirements that cannot be met. In applying these standards to 
specific programs and institutions within a given state, however, administrators 
are faced with a stark reality that the majority of residential institutions serving the 
mentally retarded in this country are underbudgeted, understaffed, and over- 
crowded. Many states are using buildings that were constructed over 50 years 
ago with attendant plumbing, electrical, heating, air-conditioning, sanitation, and 
space utilization defects. Given these problems, plus the factor of overcrowding, 
with some facilities housing twice the original projected capacity, the immediate 
adaptability of the 1971 ACFMR standards, or any other reasonable standards, 
takes on a troublesome dimension: How can most institutions be changed from 
what they are to what they should be? 

The earlier discussion of national standards focused on input standards, and 
many of the observations point to a primary concurrent role for administrators in 
developing these standards. There is a consensus that certain minimum staffing 
levels exist below which adequate habilitation for institutionalized retarded citizens 
is impossible to provide. This is true of the other elements of an institution’s pro- 
gram, both fiscally and in the physical facilities. A given physical plant can house X 
number of persons adequately. X number of persons can properly be fed, clothed, 
sheltered, and educated when expenditures are at a given level; below this level the 
provision for these persons cannot be adequate. 

Nevertheless, it is the “bottom-line” output measurement which counts in the 
business world. Administrators ought to give the development of output measure- 


®4Wolfensberger, supra note 50, at 78. A 

85Murdock, supra note 82, at 148, quoting B. BLATT & F. KAPLAN, CHRISTMAS IN PURGATORY — 
PHOTOGRAPHIC Essay ON MENTAL RETARDATION 22 (1966). 

88 See pp. 531-42 supra. 
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ments high priority, insofar as they can measure the results for the residents, in 
addition to calculating the required investments of time and money. Where a 
particular function is primarily habilitative, as opposed to custodial, the standard- 
setting agency must focus first on the development of output measures. Unfortu- 
nately, most institutions are so deficient in the provision of basic custodial care that 
lengthy consideration of “goals” may be an exercise in futility in the immediate 
future. Only limited debate is possible on how many baths a resident ought to be 
provided per week. No such limitation, born of consensus on ends and means, 
exists with regard to the more complex questions of habilitation. As institutions 
improve and begin to provide a modicum of safe custody, public officials will have 
to turn more of their attention to setting standards for services that are directly 
related to habilitation. Here the role of the executive becomes crucial, for even a 
court that is willing to issue sweeping orders regarding custodial practices may be 
quite reluctant to reach the question of what constitutes appropriate habilitation®” 

If the right to habilitation is to have meaning to individual residents — other than 
as a right to sue — administrators will need to develop measurements reflecting 
changes in the lives of residents who, because of institutional programs, will be 
better able to cope and live productive and rewarding lives.88 The executive branch, 
which is ultimately charged with overall responsibility for the proper operation of 
its mental retardation facilities, must take the lead in seeing that the legislature is 


®7Certain rough output indices may be available. With reference to mental hospitals, the defen- 
dants in Wyatt discussed some variables with the court: 

If Bryce Hospital’s treatment programs are effective the following measurable indices 
should change: 

1. The average length of stay of new admissions should decrease, compared with the average 
of the past. 

2. The percentage of yearly admissions that are readmissions should decrease, for example, it 
should certainly fall below the current level of 40 to 50%. 

3. The length of time between readmissions should increase, that is the rate of readmissions 
should decrease. 

4. The length of stay upon readmission should decrease. 

5. Inappropriate admissions would decrease, but valid admissions and discharges per year 
could well increase. This would mean that more people, and a broader range of people, 
might use brief hospitalization appropriately and effectively. Thus the turnover at Bryce 
Hospital would be higher than it presently is. 

6. The hospital census should steadily decline. (Bryce Hospital's population has been declining 
at the rate of about 60 patients a month since September, 1970.) 

7. Discharged patients should demonstrate ability to cope: self support or other support, stay- 
ing out of trouble, living reasonably comfortably without undue isolation in current living 
arrangements, decrease in the manifestations of the symptoms that caused hospitalization or 
alienation from the society they lived in. 

These are all crude measures contaminated by uncontrolled variables, but they are better 
than none. Items (1) and (4) mean very little except that all of the other indices show improve- 
ment. The rest of the items, in turn, are not pure indices of hospital program effectiveness. 
They are influenced by chance factors, the effectiveness of community programs via the 
mental health centers, the right kind and amount of follow-up, and the Department's effec- 
tiveness in ameliorating attitudes toward mental illness that are held by families, physicians, 
judges and employers. Item (7) is the hardest to measure, as it must be measured in the 
field, but if it goes up then the other indices will reflect the change. Defendants’ Report to 
the Court of June 10, 1971, at 2-3, Wyatt v. Stickney, Civil No. 3195-N (M.D. Ala. 1972). 

§8In this regard it will be important to study the new PRU-72 computer system, discussed supra, 
Pp. 539-40, as much to ascertain what criteria were used to pick the “most effective” wards 
chosen for time studies as to note the staffing requirements yielded by PRU-72. 
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presented carefully drafted proposals reflecting the most current and appropriate 
concepts for providing services for mentally retarded citizens. 89 

Although an executive agency such as a department of mental retardation is 
charged with the actual day-to-day operation of institutions for the mentally re- 
tarded (and this agency must have input into any standards that are established), 
the actual standards should be set by an independent agency composed of highly 
qualified objective mental retardation professionals, other professionals such as 
lawyers and clergymen, consumers, and lay people. For true independence, this 
agency should be a creature of statute, providing for staggered long terms to ensure 
that no one governor can appoint all its members. With this framework it can be most 
responsive to the public at large and to appropriate changes in professional philoso- 
phy and methodology. The independent standard-setting agency can, ideally, be 
more objective than the department charged with the ongoing operation and admin- 
istration of the institutions. There is less likelihood that such an agency will become 
myopic and calcified in its approach to proper standards. 

The monitoring and enforcement of standards established for the operation of the 
institutions for the mentally retarded in a state can be handled in various fashions. 
An independent ombudsman or an inspector general ought to be created in order to 
address the questions of compliance with established standards effectively on a day- 
to-day basis.°° Effective monitoring of retardation institutions cannot be left to com- 
plaint-oriented bodies alone, although they can play an important role. Because the 
process of institutionalization itself often has had a debilitating effect, too many 
residents of mental retardation institutions are in no position intellectually to voice 
their complaints cogently ®! At a minimum, the agency charged with administering 
institutions for mentally retarded citizens needs an effective inspector general to 
protect its own interests, by finding and correcting violations of standards before a 
public furor erupts. Preferably, this function should be performed by an independent 
body adequately staffed and empowered to investigate so that when a public furor 
ought to erupt, it will! 

The inspector general concept in some states is operated through bureaus of 
licensure and certification of the state health departments. As a practical matter, the 
licensure and certification inspectors in many such departments are not able to do 


89 Adequate funding for institutions for the mentally retarded requires that the executive branch 
bring its institutions into at least minimal compliance with the mandatory requirements of the 
various funding agencies of the federal government. To a significant extent, the latitude of the 
executive branch in setting standards is circumscribed by these funding requirements. See, 2-8» 
U.S. Department of Health, Education & Welfare, Standards for Intermediate Care Facility Services 
in Institutions for the Mentally Retarded §§ 234.130 ef seq., 39 Fed. Reg. 2220 et seq. (1974). 
Although HEW funding regulations undoubtedly have some utility as measurements of on 
pliance with minimum standards, certification for funding should not be construed as a “seal ©! 
approval.” Like most such regulations, the latest revisions contain a waiver provision. Federal 
administrators traditionally face a tough decision when an institution is out-of-but-approaching 
compliance with minimum standards, for any fund cutoff not only impedes progress toward 
attainment of the minimum standards, but falls most heavily on the residents themselves. Re 

°° Hearings Before the Subcomm. on Constitutional Rights of the Senate Comm. on the Judiciary, 
91st Cong., Ist & 2d Sess., at 65 (1969). Cf. Crampton, A Federal Ombudsman? 1972 DUKE LJ. 1. 

°l Halpern, supra note 62, at 795, 810. An interesting —and distressing—facet of institutionalization 
is that, given the choice, the residents may be so settled in that they refuse to leave. Fronzone, 
Kreglow & Weiss, supra note 51, at 639 n.69. 
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in-depth surveys of the institutions for which they are responsible. In fact, because of 
lack of staff or because of other pressing duties, the certification of the facilities, 
especially state-owned facilities for the mentally retarded, may be perfunctory, at 
best. 

The executive branch is uniquely equipped to recognize the problems of inter- 
departmental coordination and cooperation. As with legislative staff, there are seem- 
ingly unrelated organizational matters which can have an unexpected impact on 
effective habilitation. In all states, the governor has overall responsibility for 
coordinating the activities of several hundred departments and bureaus. But if he 
does not have the power (or the desire) to exercise this responsibility, the actions of 
the many agencies whose responsibilities affect the mentally retarded can, if un- 
coordinated, have a serious negative impact on standard formulation and attainment 
within the mental retardation field. These agencies may include: the state personnel 
department, which is responsible for administering the merit system; the state build- 
ing commission, which is responsible for the overall coordination of construction of 
public buildings; the state highway department, which may be responsible for 
maintaining the internal roads and parking lots at state institutions for the retarded: 
the state health department, which may be responsible for the health and sanitation 
Programs within the institutions; and the state department of public welfare, which 
may be responsible for certain state and federal programs that provide funding for 
citizens within state institutions for the mentally retarded. The executive must 
carefully review all relevant legislative enactments and the various departmental 
regulations to establish a relatively simple and unencumbered format for the opera- 
tions of the institutions for the mentally retarded. This may require the repeal of 
archaic, confusing, and conflicting statutory provisions that have accrued over the 
years. Inorder to implement the standards, the executive must ensure proper comple- 
ments of professional and paraprofessional personnel are either recruited or trained. 
Possible difficulties in implementation are legion. 

Another practical item that may be overlooked in standard setting is program 
budgeting for all mental retardation activities, even cutting across departmental lines 
if necessary. This has been tried with some success; it both promoted coordinated 
planning and released administrators from an artificial straitjacket.® It also has 
forced policy makers — particularly legislators — to take responsibility for ensuring 
that institutions receive adequate resources to do the job. 


Line-term budgeting (for most departments) at the state level [in California | was 
another constraint on flexibility in recruiting workers. If there were two positions 
authorized for psychiatric social workers but only one could be found, the second 
position remained vacant. This was especially irritating to an administrator if the 
nature of the tasks he would have assigned to the second psychiatric social worker 
were such that a psychiatric nurse or perhaps an especially able psychiatric ied 
cian could have performed them satisfactorily. . . . According to sources in the 
[California Department of Mental Health], the state legislature had resisted attempts 
by the department to prepare program budgets because the legislature did not ph 
to take responsibility for the inadequacy of staffing in the hospitals. As usual, the 


°? Amundson interview, supra note 64. 
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ostensibly managerial issue of choosing between program budgeting and line-item 
budgeting reflected an underlying political issue93 


Once the executive has an understanding and an overview of the operation of a 
State’s facilities for mentally retarded citizens and once standards have been adopted, 
itisa relatively simple task to devise an action program that will bring the state program 
into compliance with these standards. This can be accomplished in stages through the 
proper use of program budgets, both capital and operational. It is a more difficult 
task to find the necessary tough-minded dedication to the shaping of a society in 
which every person has a realistic opportunity to achieve to his highest potential. 


STANDARD SETTING BY THE JUDICIARY 


In spite of the potential for legislative and administrative resolution of “standard 
setting” and implementation, experience has been that the potential is often not 
fulfilled. Standards for institutional programs for retarded citizens are, in many 
states, nonexistent, inadequate, or not implemented. This situation has resulted in 
increasing recourse to federal courts for the setting and enforcement of adequate 
standards. Because of the difficulties a court will naturally encounter if it attempts to 
set standards for mental retardation facilities, and because of the government's tradi- 
tional separation of powers, some have argued that courts are not competent to set 
institutional standards. They assert that even if there is a right to habilitation, it is not 
“justiciable” because (1) ordering the provision of adequate treatment or habilita- 
tion to resident-plaintiffs may require an allocation of state funds, Że., “a political 
question,” and (2) the determination of whether treatment or habilitation is adequate 
is too complex for a court. 

The leading case articulating the “political question” doctrine is Baker v. Carr 
and the court in this case stated, “it is the relationship between the judiciary and 
coordinate branches of the Federal Government, and not the federal judiciary’s 
relationship to the states, which gives rise to the ‘political question.’”95 Thus, a suit 


93E. BARDACH, supra note 57, at 60-61 & n.21. 

94369 U.S. 186 (1962). 

85Jd. at 210 (emphasis supplied); accord, Powell v. McCormack, 395 U.S. 486, 516-18 (1969). No- 
where in the United States Constitution is the protection of eighth and fourteenth amendment 
rights committed solely to state legislatures. Other problems may be raised in the event a legis- 
lature refuses to appropriate the necessary monies to fund compliance with a federal court 
order. See Comment, Enforcement of Judicial Financing Orders: Constitutional Rights in Search 
of a Remedy, 59 Gro. L.J. 393 (1970) and authorities discussed therein. To be sure, in affirming 
Wyatt, the Fifth Circuit acknowledged that “state legislatures are ordinarily free to choose been 
various social services competing for legislative attention and state funds.” The Circuit Court warne 
that this “does not mean that a state legislature is free, for budgetary or any other reason, to provide 
a social service in a manner which will result in the denial of individual’s constitutional rights. F i 
[T]he state may not fail to provide treatment for budgetary reasons alone.” Nonetheless, the Fif 
Circuit recognized the serious constitutional questions presented by federal judicial financing orders 
and indicated that such remedies are required to be considered by a three-judge district court. The 
Fifth Circuit even left open the question of whether—absent a stipulation—standard setting was 
within the province of a federal court (single judge or three-judge). 
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in federal court by a resident of a state institution could not raise a “political 
question” for a federal court. 

Assuming that there is a federal constitutional right to habilitation for persons 
involuntarily committed to mental retardation institutions, and thus a suit to vindicate 
this right does not raise a political question, the more general question of justiciabil- 
ity must be faced. 


In deciding generally whether a claim is justiciable, a court must determine whether 
“the duty asserted can be judicially identified and its breach judicially determined, 
and whether protection for the right asserted can be judicially molded.”96 


This question will most frequently arise in the context of a class action attacking the 
adequacy of habilitation at an entire facility (or part thereof). Defendants will argue 
(correctly) that different individuals with different problems will not require the 
same type of habilitation. This argument misses the point. A class action of this sort 
must, by definition, involve systemic deficiencies in basic minimums necessary to 
provide habilitation to anyone, regardless of his affliction.97 


At least insofar as involuntary civilly committed persons are concerned, the cases that have 
been cited for the proposition that adequacy of habilitation is solely a question for the state 
legislature do not support this position. For example, King v. Smith, 392 U.S. 309 (1968), dealt 
with Alabama's denial of welfare benefits pursuant to a substitute father regulation. In holding 
Alabama's action unlawful. the Court observed in passing that the level of welfare benefits was 
up to the state. However, in King, none of the plaintiffs was in the involuntary custody of the 
state. McGowan v. Maryland, 366 U.S. 420 (1961), is in no way applicable, dealing as it does with 
a Sunday closing law. Fullington v. Shea, 320 F. Supp. 500 (D. Colo. 1970) (three-judge court), aff’ ‘d, 
404 U.S. 963 (1971), concerned income ceilings adopted by Colorado for receipt of Medicaid. 
Plaintiffs contended that such ceilings denied them the right to food, shelter, and necessities. 
This case, like King,. is inapplicable because the Fullington plaintiffs were not in the involuntary 
custody of the state. Flemming v. Adams, 377 F.2d 975 (10th Cir.), cert. denied, 389 U.S. 898 
(1967), is cited for the proposition that a right to education is not one of the rights secured by 
the United States Constitution. The plaintiff in Flemming was denied special education services 
for the handicapped because her application bore a certificate of eligibility signed by the chiro- 
practor instead of a physician, as required by the Colorado State Board of Education. The Court 
Ought to have disposed of the suit on the ground that the state was making available special 
education classes to all on equal terms, ie., that they furnish a certificate signed by a physician. 
In Peacock v. Riggsbee, 309 F. Supp. 542 (N.D. Ga. 1970), the plaintiff, who apparently failed out 
of Georgia Institute of Technology, asserted that he had a constitutional right to obtain a public 
higher education at the institution of his choice (i.e., his right to the pursuit of happiness). This 
case does not apply because Peacock was in no way compelled to seek a higher education. 

A state court, hearing a suit based on a state statutory or state constitutional right to habili- 
tation, could refuse to order the kind of relief directed by Judge Johnson in the Wyatt case on 
the grounds that the level of habilitation involved a political question. As long as there isa 
federal right, however, even state courts must honor it under the “supremacy clause’ of the 
Constitution, which provides, in part, that the “Constitution, and the laws of the United States 
which shall be made in Pursuance thereof; . . . shall be the supreme Law of the Land; and 
the Judges in every State shall be Bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.” U.S. Const. art. VI, para. 2. 

°6Powell y, McCormack, 395 U.S. at 517, citing Baker v. Carr, 369 US. at 198. y 

97A court has broad discretion in determining whether a particular suit qualifies as a class action 
under Rule 23(a) of the Federal Rules of Civil Procedure, Gold Strike Stamp Co. v. Christensen, 
436 F.2d 791 ir. 5 aes 

As ‘equity’ e ee plaintiffs in such a suit is generally “so numerous that joinder of 
all members is impracticable.” Although Rule 23(a)(2) requires that “questions of law or fact 
common to the class” be present in order to maintain a class action, it is not required that all 
the questions of law and fact raised in the controversy be common to all members of the class. 
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In Wyatt, the court left the question of whether the treatment of particular indi- 
viduals was appropriate or adequate in the hands of the defendants. The court held 
extensive hearings at which numerous nationally recognized expert witnesses testi- 
fied regarding minimum professional standards by which the court could determine 
whether the institutions were providing minimally adequate treatment. This com- 
ports with established procedures for judicial inquiry into the medical and psychia- 
tric treatment of incarcerated persons in parallel and related matters. Numerous 
courts have dealt with the constitutional protection of a prisoner’s right to medical 
treatment.°*Even more in point, numerous courts have evaluated (or remanded for 
a hearing on) psychiatric examinations, individual treatment plans (and their pros- 
pects for success), as well as conditions, staffing, and available programs at psychia- 
tric or other treatment institutions.99 


Thus, factual differences between members of a class are not fatal to a class action if common 
questions of law exist. Like v. Carter, 448 F.2d 798 (8th Cir. 1971), cert. denied, 405 U.S. 1045 (1972). 
The question of law (the right to habilitation) and the defense thereto is common to the class. The 
inability of the institution in question to provide adequate habilitation must be based on facts which 
are systemic in nature and affect the entire class. See Katz y. Carte Blanche Corp., 52 F.R.D. 510 
(W.D. Pa. 1971). 

The claims of the plaintiffs must be representative of other members of the class. Fep. R. 
Civ. P. 23(a)(3). In construing this requirement, courts have found representative claims to be 
typical even though varying factual situations support the claim of other individual members of 
the class. Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968); Randle v. Swank, 53 F.R.D. 
577 (N.D. Ill. 1971), aff'd, 95 S. Ct. 509 (1974). Where the same unlawful conduct (the denial of ade- 
quate habilitation) is the basis for relief, the varying fact patterns which underlie individual claims 
should not render the representative claims atypical. Gerstle v. Continental Airlines, Inc., 50 F.R.D. 
213 (D. Colo. 1970), aff'd 466 F.2d 1374 (10th Cir. 1972). 

Finally, the relief sought will undoubtedly benefit all other members of the class. Dierks 
v. Thompson, 414 F.2d 453 (1st Cir. 1969); Bailey v. Patterson, 323 F.2d 201 (5th Cir.), cert. 
denied, 376 U.S. 910 (1963). 

Even the California Commission on Staffing Standards, which recommended the relatively 
flexible method for determining staff needs discussed supra, pp. 534-35, recommended its 
standards as: 


.  . basic levels of treatment staff time that are necessary to furnish adequate medical care to 
anyone who is so seriously . . . handicapped that they enter a hospital for the . . . mentally 
retarded. 


1 CAL. STAFFING STANDARDS 4 (emphasis in original). 

98Martinez v. Mancusi, 443 F.2d 921 (2d Cir. 1970), cert. denied, 401 U.S. 983 (1971); Tolbert 
v. Eyman, 434 F.2d 625 (9th Cir. 1970); Blanks v. Cunningham, 409 F.2d 220 (4th Cir. 1969); Riley 
v. Rhay, 407 F.2d 496 (9th Cir. 1969) (per curiam); Edwards v. Duncan, 355 F.2d 993 (4th Cir. 
1966); Hirons y. Director, Patuxent Institution, 351 F.2d 613 (4th Cir. 1965); Hughes y. Noble, 295 
F.2d 495 (5th Cir. 1961); Wood v. Maryland Cas. Co., 322 F, Supp. 436 (W.D. La. 1971); Jones v. 
Wittenberg, 323 F. Supp. 93 (N.D. Ohio 1971), relief ordered, 330 F. Supp. 707, aff'd sub nom. 
Jones v. Metzger, 456 F.2d 854 (6th Cir. 1972); Sawyer v. Sigler, 320 F. Supp. 690 (D. Neb. 1970), 
aff'd, 445 F.2d 818 (8th Cir. 1971); Black v. Ciccone, 324 F. Supp. 129 (W.D. Mo. 1970); Talley 
v.Stephens, 247 F. Supp. 683 (E.D. Ark. 1965). 

°°Humphrey v. Cady, 405 U.S. 504 (1972); Baxtrom v. Herold, 383 U.S. 107 (1966), In re Curry, 
452 F.2d 1360, 1362-63 (D.C. Cir. 1971); United States v. Waters, 437 F.2d 722 (D.C. Cir. 1970); 
United States ex rel. Schuster v. Herold, 410 F.2d 1071 (2d Cir.), cert. denied, 396 U.S. 847 
(1969); Dobson v. Cameron, 383 F.2d 519, 520-21 (D.C. Cir. 1967); Tribby v. Cameron, 379 F.2d 
104, 105 (D.C. Cir. 1967); Millard v. Cameron, 373 F.2d 468, 472-73 (D.C. Cir. 1966); Lake v. 
Cameron, 364 F.2d 657 (D.C. Cir. 1966); Sas v. Maryland, 334 F.2d 506 (4th Cir. 1964), on remand, 
295 F. Supp. 389 (D. Md. 1969), aff'd sub nom. Tippet v. Maryland, 436 F. Supp. 1153 (4th Cir.), 
cert. granted sub nom. Murel v. Baltimore City Crim. Ct. 404 U.S. 999 (1971), cert. dismissed as 
improvidently granted, 407 U.S. 355 (1972); Miller v. Overholser, 206 F.2d 415 (D.C. Cir. 1953); 
In re Jones, 338 F. Supp. 428, 429 (D.D.C. 1972); Dixon v. Attorney General, 325 F. Supp. 966 
(M.D. Pa. 1971) (three-judge court); Clatterbuck v. Harris, 295 F, Supp. 84, 86 (D.D.C. 1968); In re 
Newton, 357 Mass. 346, 259 N.E.2d 190 (1970); Nason v. Superintendent of Bridgewater State Hosp., 
353 Mass. 604, 233 N.E.2d 908, 913-14 (1968); Commonwealth v. Hogan, 341 Mass. 372, 170 N.E.2d 
327 (1960); In re Maddox, 351 Mich, 358, 88 N.W.2d 470 (1958); Silvers v. People, 22 Mich. App. 1, 
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We would agree — in summary — with Chief Judge Bazelon of the District of 
Columbia Court of Appeals, who noted in a recent article: 


. . [D]iffidence in the fact of scientific expertise is conduct unbecoming a court. 
Very few judges are psychiatrists. But equally few are economists, aeronautical 
engineers, atomic scientists, or marine biologists. For some reason, however, many 
people seem to accept judicial scrutiny of, say, the effect of a proposed dam on fish 
life while they reject similar scrutiny of the effect of psychiatric treatment on human 
lives, Since it can hardly be that we are more concerned for the salmon than the schiz- 
ophrenic, I suspect the explanation must lie in our familiarity with judicial supervi- 
sion of such matters as railroad rates, airplane design, power plant construction and 
dam-building.100 


With the use of the tools available for compelling the production of evidence and 
expert testimony, courts are capable of identifying minimum professional and con- 
stitutional standards for adequate habilitation and ascertaining whether such care is 
being provided. 

Rule 53 of the Federal Rules of Civil Procedure authorizes district courts to 
appoint a special master to assist the court in litigation pending before it in which 
“the issues are complicated” or “some exceptional condition requires it.” Although 
reference to a master should be an exception and not the rule! a trial judge can 
exercise his discretion and employ the services of a master where there are excep- 
tional circumstances which justify it.102 In a variety of contexts an expert has been 
appointed as a special master to assist the court to ascertain facts and arrive at a 
correct result03 Recently, expert penologists were consulted by the court in a civil 
tights suit brought by prisoners concerning conditions of life at the Rhode Island 
state penal institution.!% 

Even if the court does not wish to employ a master in its decisional process, the 
court will need specialized information. “Much has been written about the patent 
weaknesses of a system which provides for the presentation of such information by 
party-selected and compensated expert witness to an otherwise untutored and un- 
assisted lay tribunal.”!It has been suggested that expert assistants (“scientific” law 
clerks, as it were) might be appointed to aid lay judges on technical questions.106 This 


176 N.W.2d 70 ; People v. Bailey, 21 N.Y.2d 588, 237 N.E.2d 205, 289 N.Y.S.2d 943 (1968); 
People y. ARENA S, Div. 2d 728, 312 N.Y.S.2d 375 (1970); People v. Kearse, 28 App. Div. 2d 
910, 282 N.Y.S.2d 136 (1967); People ex. rel. Chumley v. Mancusi, 26 App. Div. 2d 905, 274 N.Y.S.2d 
477 (1966); People ex rel. Kaganovitch v. Wilkins, 23 App. Div. 2d 178, 259 N.Y.S.2d 462 (1965). 
ma hale cases sited ae % aor 
zelon, supra note 2, at e 1 
101 Bartlett-Collins Co. v. Snina Navigation Co., 381 F.2d 546 (10th Cir. 1967). 
'®Wilver y. Fisher, 387 F.2d 66 (10th Cir. 1967). A ‘ 
103 See Southern Agency Co. v. LaSalle Cas. Co. 393 F.2d 907 (8th Cir. 1968) (accountant): United 
States v. Cline, 388 F.2d 294 (4th Cir. 1968) (surveyor); Danville Tobacco Ass'n v. Bryant-Buckner 
Associates, Inc., 333 F.2d 202 (4th Cir. 1964), cert. denied. 387 U.S. 907 (1967) (tobacco marketing 
expert); Scott v. Spanjer Bros. Inc., 298 F.2d 928 (2d Cir. 1962) (neuropsychiatrist); Sutton v 
Johnson Cotton Co., 114 F.2d 302 (4th Cir 1940) (auditor). See also Appeal of Mammoth Vein 
Consol. Coal Co., 54 Pa. 183 (1867) (reversing the trial court for granting excessive temporary 
relief) (two mining engineers). 
teas v. TESE 310 F. Supp. oe 859 (D.R.I. 1970). 
ee, e.g., „at . 
108 cf, Rigi ap Pea T ihe Judge's Law Clerk in Sherman Act Cases, 12 ABA ANTITRUST 
SECTION 43, 45-46 (1958); Webster & Hogeland, The Economist in Chambers and in Court, 12 


ABA Anrtirrust Section 50 (1958). 


104 
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Suggestion poses a problem, however, because the traditional trial concept pre- 
supposes a challenging, probing cross-examination and exploration of the sources of 
information being considered by the court. Although “some of our best friends” have 
been law clerks, we must admit to some personal apprehension about the effect of 
private conversations in chambers between a judge and his “expert” clerk on one 
of our cases. It would be preferable if, in addition to witnesses called by the adversary 
parties, neutral court-appointed “expert witnesses” were used, who would testify in 
open court and thus be subject to cross-examination by both parties. 197 

Even after the court has rendered its decision, it is difficult to monitor compli- 
ance with detailed standards touching the concerns of a dozen different disciplines. 
This may by itself pose such a complex problem of judicial administration as to con- 
stitute the sort of “exceptional condition” which would warrant the court's appoint- 
ing a master or masters,108 

Whereas the Wyatt order provides that substantial changes in staff deployment 
from that ordered by the court's decree may be made with the prior approval of the 
court “upon a clear and convincing demonstration that the proposed deviation from 
this staffing structure would enhance the habilitation of the residents,” 10 and the 
court specifically retained jurisdiction,!"° it might be to the defendants’ benefit in an 
appropriate case to have a readily available officer of the court to whom they could 
turn on an informal basis for interim approval of a deviation from a court order while 
preparing the necessary motion papers to obtain court permission to vary from the 
decree. From the plaintiffs’ point of view, serious problems can arise almost over- 
night that demand contact with an officer of the court. Simple periodic reporting, 
though necessary and desirable, cannot fill this need. It would not, however, seem 
necessary to appoint a receiver to actually run an institution unless it became appar- 
ent that close monitoring of the implementation of the court’s orders was not 
sufficient. 

It has been suggested that the appropriate role for the court in standard setting 


'07It should go without saying that experts in some form are needed. However, shortly before the 
argument of the appeal in Wyatt, one of us was approached by a lawyer who had filed suit in a 
circuit that had not yet had a “right to treatment” case. His suit originally attacked his state’s 
commitment statutes and now he was considering amending the complaint to allege a violation of 
the right to adequate treatment and habilitation. Because he was operating on limited funds, he 
seemed incredulous when it was Suggested that he would need to prove the alleged inadequacy 
through expert testimony. But he quickly recovered his composure to ask about using as “expert” 
opinion the testimony of a college student (major unstated) who had recently been released after 
an involuntary commitment to one of the institutions in question. Such an approach is not 
recommended. 

For a discussion of the practical problems encountered in obtaining expert witnesses see, 
Halpern, supra note 62, at 796-97. 

108For example, in Pennsylvania Ass’n for Retarded Children v. Pennsylvania, 334 F. Supp. 1257 
(E.D. Pa. 1971) [hereinafter cited as PARC], in which the court ordered appropriate free public 
education for all pf Pennsylvania’s mentally retarded children, two special masters were appointed 
“to implement the aforementioned relief and to assure that it is extended to all members of the 
class entitled to it.” Jd. at 1266. The extensive use of masters by the PARC court in the year 
following the decision is an excellent example of the utility of the master concept. 

109344 F. Supp. at 406. 

M0Jd. at 395. 
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is analogous to the role it plays in reviewing administrative agency decisions.!!! 
Before the reader breathes a sigh of relief, it should be added that this is a suggestion 
that needs some qualification."!?If taken literally, this approach runs counter to the 
historic interpretation of the Civil Rights Act of April 20, 1871.113 It has not been 
necessary in other contexts to exhaust state legal or administrative remedies prior to 
proceeding to protect a constitutional right in federal court. !/4Any suggestion that 
mentally retarded plaintiffs be required to leap an administrative hurdle on the 
courthouse steps, when such an obstacle is not interposed between “normal” plain- 
tiffs and judicial relief, will understandably be viewed by some as yet another 
example of discrimination against retarded citizens. It would seem anomalous indeed 
to allow a convicted murderer to go directly to federal court to complain of condi- 
tions in solitary confinement, but to require a civilly committed mentally retarded 
individual to exhaust his administrative remedies before complaining of the same 
conditions in his “therapeutic seclusion room.” If the right is constitutional, the 
Civil Rights Act poses no “exhaustion” problem. 

In Wyatt, Judge Johnson held that the right to treatment had at least three funda- 
mental aspects: (1) humane psychological and physical environment, (2) qualified 
staff in numbers sufficient to administer adequate treatment, and (3) individualized 
treatment plans.!!> Though he did not similarly subdivide elements of the right to 
habilitation, Judge Johnson framed the general statement of this right along lines 
similar to those set out earlier for the right to treatment'!and indicated that in “the 
context of the right to appropriate care, . . . no viable distinction can be made be- 
tween the mentally ill and the mentally retarded.”!!7 

Atleastinsofar asa residentasserts that he is housed in an inhumane psychological 
and physical environment, his complaint is analogous to that of a prisoner asserting 
he is subject to “cruel and unusual punishment,” !!8and no tenet of administrative 
review ought to hinder a court from swiftly and completely reviewing the resident's 
complaint de novo. However, although a humane psychological and physical envi- 


"Covington v. Harris, 419 F.2d 617, 621 (D.C. Cir. 1969); Tribby v. Cameron, 379 F.2d 104, 105 
(D.C. Cir. 1967); Nason v. Superintendent of Bridgewater State Hosp., 353 Mass. 604, 233 nes 
908, 914 (1968); accord, Note, The Nascent Right to Treatment 53 Va. L. Rev. 1134, 1154 (1967); 
Bazelon, supra note 2, at 743-45, 750; Note, Guaranteeing the Right to Treatment, 32 MARYLAND 
L. Rev. 42, 47, 49 (1972). See also Note, Civil Restraint, Mental Iliness and the Right to Treat- 
ment, 77 Yare L.J. 87, 115 (1967). ‘ y 

112Halpern, pai note 62, at SB n. 73, 808 (1969). In all fairness to Judge Bazelon, it should be 
noted that he recognizes the problem: “[W]hen a constitutional right is directly involved, He 
court does not defer to the administrative agency: The expertise in that situation belongs to the 
judge.” Bazel te 2, at 744. ‘ 

1342 USCS 1983 (1970) and its jurisdictional counterpart 28 U.S.C. § 1343 (1970) give federal 
Courts jurisdiction to hear private suits asserting a deprivation of constitutional rights by action 
“under col fe 3 

stl cNesee V EAST Pas 373 U.S. 668 (1963); Monroe v. Pape, 365 U.S. 167 (1961). Exhaustion 
can be required, of course, if a right is created by statute. 

1334 F. Supp. at 1343-44. ihn 
“ - . a constitutional right to receive such i a i ! 
Tealistic opportunity to lead a more useful and meaningful life and to return to society. 

ee at 390. 


dividual habilitation as will give each of them a 
” 344 F. 


"8Wheeler v. Glass, 473 F.2d 983 (7th Cir. 1973). 


558 The Mentally Retarded Citizen and the Law 


ronmentis certainly basic to adequate habilitation, adequate habilitation can still be 
absent in an environment that is physically quite comfortable. At this point, the right 
to adequate habilitation — though it may be grounded on the eighth amendment ina 
particular case — diverges from the factual situations in which the “cruel and unusual 
punishment” clause has been applied in the past. When the resident’s attack on the 
adequacy of his habilitation program focuses more on the care furnished him than on 
institutional deficiencies, courts probably ought to give considerable weight to the 
judgment of that institution’s administrators. 119 

This is not the time in the development of the right to habilitation to urge that 
courts review institutional decisions as they do those of an agency set up to admin- 
ister a regulatory scheme. However, the existence of adequate records, in-house 
peer review programs, and a complaint procedure by which residents can have the 
adequacy of their habilitation reviewed (including whether adequate staff is avail- 
able) should be persuasive evidence that the institution is making a bona fide effort 
to deliver adequate habilitation. It would be inappropriate to require a resident to 
“exhaust administrative remedies” before suing, yet it is probably inevitable that to 
some extent the “right to habilitation” will be treated as a right to a professionally 
supportable program of habilitation. It isin this sense that the court’s role is not unlike 
that which it plays in reviewing agency decisions.12 

Because the potential plaintiffs in any right to habilitation suit are often indigent, 
incompetent, or both, the failure of an institution to meet recognized professional 
standards ought to have the following effect at the trial of sucha case: Once a plaintiff 
has established by a preponderance of the evidence!2! that his institution fails in some’ 
significant aspect to meet recognized professional standards, a rebuttable pre- 
sumption122 should arise, shifting the burden of persuasion128 to the defendants on 
the issue of the institution’s adequacy. This shifted burden could be met only by the 
introduction of clear and convincing 124 evidence on this issue. Should the defendants 


119Judge Bazelon himself contrasts the “gross benchmarks” used in assessing institutional adequacy 
with the administrative review standard used in assessing individual treatment programs. Bazelon, 
Forward to Symposium on the Right to Treatment, 57 Gro. L.J. 676, 678 (1969). 

120Indeed, if an expert master is appointed to hear evidence and report in the case the net effect 
may be quite similar to “administrative review”—tacit though the recognition of this effect may be. 

121A “preponderance” (more probable than not) of the evidence is the usual burden of persuasion 
that must be borne by a plaintiff in a civil case (contrasted with the “beyond reasonable doubt 
burden borne by the prosecution in a criminal case). A middle level of proof, “clear and con- 
vincing,” is sometimes required to be met by the party bearing the burden of persuasion on a 
particular issue in civil cases. See McCormick’s HANDBOOK OF THE LAW oF EVIDENCE §§ 339-41 
(2d ed. 1972) [hereinafter cited as McCormick]. z 

122A “presumption” is an assumption that the law requires be made by the “trier of fact” (either the 
court or jury, depending on the case). Presumptions are of two types: conclusive or rebuttable. 
Creation of a presumption may require a statute in a particular jurisdiction. See MCCORMICK § 
342. 

123“The burden of persuasion” is another name for what most people know as the burden of proof. 
The term “burden of proof” has sometimes been used to signify which party to a lawsuit has the 
obligation of producing evidence on a particular issue and which party must convince the judge 
or jury of its version of the truth in order to prevail on a particular issue. The terms “burden of 
persuasion” and “burden of producing evidence” were coined to avoid confusion. See MCCORMICK 
§ 336. 

124 See note 121 supra. 
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meet this burden, the plaintiff could still show that despite the fact that the institu- 
tion was capable of providing adequate habilitation to its residents, it was not doing 
so in his case. He would retain the burden of persuasion on this issue, however, and 
it would be met much asin a medical malpractice case. 

This approach recognizes that (as formerly stated) the resident-plaintiff ought 
to be able to prevail on either of two theories: (1) that he is not housed in an institu- 
tion capable of delivering adequate habilitation as a matter of course or (2) that in 
his case, bona fide efforts have not been made to provide adequate habilitation to 
him. There are at least four advantages to this approach. 

First, the resident-plaintiff is spared substantial expense if his complaint is that 
he has been placed in a substandard institution. Judicial notice!25of recognized 
professional standards might even be appropriate because these standards are veri- 
fiable facts.!?° The burden of producing enough evidence to persuade the judge that 
on a preponderance of the evidence the institution fails to meet recognized profes- 
sional standards might well be met largely through interrogatories and subsequent 
requests for admissions.!27 

Second, if a state can demonstrate that the institution is capable of providing 
adequate care (e.g., through clear and convincing expert testimony that the staffing 
is adequate), it may do so. Granted, it bears a heavy burden (as it should, if its institu- 
tions fail to meet recognized professional standards), but it has not automatically 
lost its case. 

Third, the resident-plaintiff is still free to show that he is not receiving adequate 
habilitation (e.g., there are no entries on his records, he does not have an habilita- 
tion plan), but he must prevail against the traditional assumption that due care has 
been exercised. 

Finally, this allocation of the burden of persuasion mutes any implication of 
personal culpability on the part of the individual professionals at a given institution 
by focusing initially on institutionwide objective facts. Most professionals at mental 
retardation institutions are dedicated individuals, laboring under a heavy burden. 
An approach that spotlights institutional deficiencies without attacking efforts of 
individuals would seem to be desirable unless the plaintiff chooses to assume the 
burden of making a direct attack on individual decisions that have been made (or 
not made) in his particular case. 


125“Judicial notice” excuses the party having the PE persuasion on a particular fact from the 
necessity of pr ing testimony. See McCormick ch. 35. d 

226One of He ee which Gates have taken “judicial notice” of certain facts is when these 
facts could be “verified” by consulting materials in common use (here a document ue as 
ACCREDITATION COUNCIL FOR FACILITIES FOR THE MENTALLY RETARDED, supra note 15). This ie 
for judicial notice has been frequently used to establish scientific facts, though it a ahh ae h 
the “fact” is debatable among the scientists themselves. See Korn, supra note 63, a 1 at 
1108. Korn discusses judicial notice of oka ae and the weight that ought to be gi 
judicially noti less than indisputable certitude. $ 

Winnie eee for pie are commonly used devices whereby lawyers may 
discover facts within the knowledge of the opposition prior to trial and secure ee eae : 
admission that the requested facts are true. Failure to grant a reasonable request for a a ite 
is grounds for a court’s requiring the party refusing the request to pay for the cost of proving the 
fact as to which an admission was requested. Fep. R. Civ. P. 33, 36, 37(c). 
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CONCLUSION 


Although this paper does not easily lend itself to summation, one point bears repeat- 
ing: Affirmative public education is needed. When a judge or legislator drives over 
a bridge, he does not know how to construct the bridge or what the stresses are, but 
at least he knows from past experience that it ought to work. Government is not 
really any less competent to deal with the problems of mental retardation than it is 
to deal with a lawsuit or legislation involving construction of a bridge, the funding 
of bridge building, or, indeed, bridge building itself. Nonetheless, when an official 
who is not a mental retardation professional goes to a Partlow or a Willowbrook, 
it is difficult for him to resist the feeling that the problem is beyond solution. He 
does not have the past experience to tell him that habilitation will work. The pre- 
vailing attitude is that the subhuman conditions in many institutions are, like the 
floods in the Mississippi Valley, an act of God, and that the citizens in these institu- 
tions are helpless, hopeless, incurable, and untreatable. 

Why? Because, like the residents of institutions, successful habilitation pro- 
grams are all too often hidden from view. Massive efforts have recently been 
directed at telling the stories of institutional failures, and these efforts should not 
abate. But equally massive efforts are needed to offset the myth that mentally 
retarded citizens cannot be helped. 


Reaction Comment 


CHARLES ACUFF 


Jonnson AND Woop recognize the need for administrators, professionals, 
consumers, and other citizens to be involved in setting standards for the care of the 
mentally retarded. This proposal certainly has merit. All too frequently it appears 
that recommendations of service administrators have been taken lightly when deci- 
sions are made about institutional standards. It seems wasteful not to make greater 
use of their experience and expertise. Regardless of standards applied, judgmental 
decisions are needed. Professionals responsible for the delivery of services are prob- 
ably in an ideal position to make some of these decisions. They offer an effective 
and realistic way of professionally advising the courts or a state administration on 
the shortcomings of any particular program or institution and how these can be 
corrected. There is also a place for laymen, including professional people not directly 
involved in the field of mental retardation. Whereas most laymen do not have the 
background necessary actually to set standards, they are adept at suggesting desir- 
able outcomes and reviewing programs to ensure that established standards are met. 

Although it is very difficult to look at past standards, the thing we need to 
measure most is what is happening to individuals for whom we are providing services. 
Environmental standards, such as amount of space, cleanliness of space, number of 
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people, and number of degrees staff hold, in no way ensure appropriate “outcomes.” 
If we can measure outcomes for the individual, based on established goals (the goals 
must be set before the standards) and work toward the environmental requirements, 
much more meaningful programs can be developed. The starting point must be, 
however, what can optimistically, but reasonably, be provided for the resident to 
help him function at his optimum level. It does not make sense to start with standards 
by saying “with these standards we're going to get something; we're not quite sure 
we need or want it since we are not acquainted with the individual needs of the 
residents, but it’s going to be good for them.” This is especially true if the standards 
merely create a potentially good environment which should be conducive to a good 
program, but which offers no clue to success by measuring outcomes to individuals. 
“Outcome,” not “input,” is what needs to be emphasized. 

There are two schools of thought on the application of standards to an institu- 
tion. Some feel that minimum standards can be developed and applied to any insti- 
tution. Others, including myself, believe each institution is unique and requires 
individual application of standards with flexibility for judgmental decisions by 
evaluators. The fallacy of relying on strict standards (without first looking at goals 
and outcomes for the particular institution involved) is demonstrated by our pro- 
grams in Arkansas. Certainly we have room for improvement, just as do any other 
state programs, but we have a good program. However, we can maintain adequate 
institutional care for our mentally retarded citizens at standards below those set 
in Wyatt v. Stickney 

How can we run a program with 16 registered nurses when Wyatt apparently 
would require 86? How can we run a program with 553 attendant personnel when 
Wyatt seems to indicate that we need over 1,300? Part of the answer is that we are 
organized on the developmental model and not the medical model. Also, we have an 
intensive in-service training program for attendant personnel. They are trained to 
carry out many functions formerly considered to be the responsibility of nurses, 
but not legally required to be performed by them. Attendant personnel also provide 
developmental activities for residents, even the severely and profoundly retarded. 
Not only do several hours spent each day in training and recreational activities re- 
lieve the need for some attendant personnel, but also the increased competence of 
the resident to assist in tending to his own needs decreases required personnel time. 
College students and volunteers also provide assistance. Maintaining a close tie 
with the home and encouraging summer vacations at home enable us to provide 
employee vacations without adding staff. The strict interpretation and application 
of standards would probably not permit this flexibility. Certainly we need more 
employees but not the number apparently directed by Wyatt. We neither have 
nor need the number of resident-living staff required by the standards of the 
Accreditation Council on Facilities for the Mentally Retarded.? p" 

The type of program provided by the institution also affects resident-living- 


1Wyatt v. Stickney, 344 F. Supp. 387, 344 F. Supp. 373 (M.D. Ala. 1972), 334 F. Supp. 1341, 
325 F. Supp. 781 (M.D. Ala. 1971), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 


1974). i 
2 ACCREDITATION COUNCIL ON FACILITIES FOR THE MENTALLY RETARDED, STANDARDS FOR RESIDEN: 


TIAL FACILITIES FOR THE MENTALLY RETARDED (1971). 
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staffing patterns. Wyatź and the Accreditation Council on Facilities for the Mentally 
Retarded standards do not give consideration to specific program activities and 
the effect these have on staffing needs. For example, relative to the Wyatt decision, 
Arkansas apparently has a greater number of educational personnel than would be 
required by that standard. These personnel, along with the recreation staff, relieve 
the attendant personnel of a significant amount of work throughout the day until 
about nine or ten o’clock at night. Therefore, our staffing ratios of attendant per- 
sonnel do not have to be as high as some minimum standards would dictate. This 
sort of alternative should certainly be given consideration in evaluating a program. 
Standards regarding space are further measures of the institutional environment 
and may be desirable, but also are unlikely to be directly proportional to outcomes. 
It would be unwise to include institutional standards in federal legislation. 
Federal legislation should contain a bill of rights for mentally retarded citizens. 
General guidelines, with a mandate for standards to be developed by a governmental 
agency, would also be useful. I would rather have an agency establish institutional 
standards and regulations, which can be updated as the need is indicated, than to 
have standards rigidly “cast in bronze” in a federal law which required Congres- 
sional action to change. I do not believe that any standards, federal or state, should 
ever be embodied in legislation to the degree of detail that is now proposed in the 
bills mentioned by Johnson and Wood.3 When institutional standards are established 
(regardless of by whom) they must be flexible enough to allow different service 
administrators in different types of programs to use them effectively. 


3S. 458, 93d Cong., 1st Sess. (1973); H.R. 76, 93d Cong., 1st Sess. (1973). 


CHAPTER 18 


Peonage and 
Involuntary 
Servitude 


Editorial Introduction 


Protection against involuntary servitude is guaranteed under 
the thirteenth amendment to the Constitution of the United States and by 
specific laws and regulations. Friedman develops a detailed conceptual 
framework in which to view the problems of institutional peonage — a 
form of involuntary servitude — and the approaches that are available to 
the attorney to minimize and perhaps eliminate it. He also develops a 
clear picture of the paradox facing the institutional administrator in his 
efforts to separate therapy and peonage. 

Friedman’s material may be viewed in the larger context of the 
struggle to harness resources for the purpose of fostering the best pos- 
sible life for those members of American society who are labeled mentally 
retarded — people who are put in institutional settings and then placed on 
work assignments which help maintain the institutions. When the legal 
remedies discussed by Friedman are viewed from this perspective, the 
question arises as to what will replace the system now characterized as 
peonage. 

Friedman considers a variety of forces that come into play when pay- 
ment for the work of institutionalized mentally retarded individuals is at 
issue. Different attitudes may be expected from labor unions, supervisors 
of institutions, academicians, the families of institutionalized persons, 
legislators, and administrators concerned with maintaining an institution. 
There will be many experienced voices whose suggestions will be dia- 
metrically opposed. Moreover, those who deal with legal remedies must 
concern themselves with the long-term impact of the results that may be 
achieved in the courts. Easy answers are not presented. 

Isolated institutions developed because there were forces mitigating 
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against community-based solutions. In remote, poorly funded, and poor- 
ly monitored settings, the movement toward the exploitation of residents 
through unremunerated labor is to be expected. The maintenance of 
institutions with insufficient resources has been possible only through the 
use of resident labor. Alternatives must be made available to institutional 
administrators, either through legislation, court rulings, or administra- 
tive directives which eliminate peonage practices, or through increased 
fiscal program support which would obviate the need to use resident 
labor. 

In her reaction paper, Tarr-Whelan, deputy director of program 
development for the American Federation of State, County, and Municipal 
Employees, presents the federation’s view of institutional peonage. Her 
discussion of the problem from the labor unions’ perspective indicates 
some of the long-run difficulties that will have to be faced as peonage is 
abolished and mentally retarded individuals are moved from institutions 
to community settings. 

Rosen expresses the viewpoint of an experienced superintendent. 
Rosen addresses the institutional and community attitudes that have led 
to extended institutional placement and wage exploitation of individuals 
capable of residing in less restrictive environments. He highlights the 
need to develop community commitment to extensive community place- 
ment programs and the frequent absence of such commitment. Rosen’s 
view of institutional attitudes, community programs, and deinstitution- 
alization provide an interesting contrast to the attitudes expressed in 
Clement's reaction in Chapter 14. 


PRINCIPAL PAPER* 


PAUL FRIEDMAN 


OVERVIEW OF THE INSTITUTIONAL 
LABOR PROBLEM 


The Nature and Extent of Institutional Labor in 
the United States 


Throughout the United States, residents in institutions for the mentally handi- 


*Copyright 1974 by The Harvard Law Review Association. This paper appeared as a comment 
in 87 Harv. L. Rev. 567, where it was entitled “The Mentally Handicapped Citizen and Institutional 
Labor.” The comment was an outgrowth of a paper on this topic presented by the author at the 
conference on the legal tights of the mentally retarded, sponsored by the President's Committee on 
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capped 'are required to perform productive labor associated with the maintenance 
of the institution without adequate compensation.” One institutional psychiatrist 
has testified that large state mental hospitals employ a significant percentage of 
their patients without pay in kitchens, dining rooms, laundries, farms, and dairies, 
and as ward helpers, maintenance workers, and sanitary engineers; and the National 
Association for Retarded Children has asserted that such practices are prevalent “in 
facilities across the country.”? As yet, neither the United States Department of 
Labor nor any other organization has undertaken a comprehensive survey of the 
extent of patient labor in American mental institutions. Nonetheless, a 1972 study of 
154 institutions in 47 states, which represent 76 percent of existing facilities for the 
mentally retarded, found that 32,180 of 150,000 residents were participating in a 
work program, 30 percent of these receiving no pay at all, and an additional 50 per- 
cent receiving less that $10 per week.® Research in Ohio indicates that as of January 
1973, 1,237 out of 8,000 residents in facilities for the retarded were “working resi- 
dents,” laboring as a group over 40,000 hours per week. And a 1969 study conducted 
by the Pennsylvania Department of Public Welfare disclosed a resident working 


Mental Retardation, Columbus, Ohio, May 3-5, 1973. The views expressed herein are those of the 
author and do not reflect the policies of the Mental Health Law Project or the President’s Com- 
mittee on Mental Retardation. The author wishes to give special thanks for their assistance in the 
preparation of this paper to Rona Beck, Bruce Ennis, Margy Kohn, Gail Marker, George Solyanis, 
and Patricia Wald. 
!Throughout this paper, the term “mentally handicapped” will be used to denote both the mentally 
ill and the mentally retarded. Although the treatment which is appropriate for the mentally 
retarded is different from that which is appropriate for the mentally ill, compare Wyatt v. Stickney, 
344 F. Supp. 373, 379-86 (M.D. Ala. 1972) (adequate standards for treatment of mentally ill), 
aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1974), with Wyatt v. Stickney, 344 F, 
Supp. 387, 395-407 (M.D. Ala. 1972) (adequate standards for treatment of mentally retarded), aff'd 
sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1974), and is often referred to as “habilitation, 
“treatment” will be used to denote both regimens. Although the institutionalized mentally ill are 
usually referred to as “patients” and the institutionalized mentally retarded as “residents,” “patients” 
and “residents” will be used interchangeably. Í 
2For a history of the practice, see R. Kenney, The Prevalence of Peonage in State Supported 
Total Institutions for the Mentally Retarded, 1972, ch. 1 (unpublished thesis in Indiana University 
Library). 
That many mentally handicapped persons are able to perform at least some kinds of work 
is now generally acknowledged. The President’s Committee on Mental Retardation estimates that 
87 percent of mildly retarded adult males—those with an 1Q of 50-69—were employed in 1971, 
an employment rate only four points below that of adult males in the general population. PRESI- 
DENT’s Comm, ON MENTAL RETARDATION, MR71: ENTERING THE ERA of Human Ecouocy 27 
(1971). Employment of the mentally retarded is especially common in federal governmental 
facilities. The United States Civil Service Commission reports that from 1964 to 1972, a total 
of 7,442 mentally retarded individuals were appointed to positions in 40 federal agencies located 
in every state. United States Civil Service Commission, An 8% Year Record: Mentally Retarded 
Workers in the Federal Service 2, Nov. 1972. See also PRESIDENT'S PANEL ON MENTAL RETARDA- 
TION, REPORT OF THE TASK Force ON Law 5-7 (1963). Fifty-three percent of these workers were 
still employed in federal agencies at the end of that period, “a figure which compares favorably 
with turnover rates for all employees in similar grades.” United States Civil Service Commission, 


supra, at 2. 
itatic ie 116. 
“Bartlett, ituti : Our Exploitation of Mental Patients, ATLANTIC, July 1964, at 
tibial Amoalniais E E Policy Statement on Residential Care 11-12, Oct. 


‘National Association for Retarded Children, 
1968. aca te i 
5J, Richardson, A Survey of the Present Status of Vocational Training in State Supported Institu- 
tions for the Mentally Retarded 4, 11-12, July 18, 1972 (written for Dr. I. Ignacy Goldberg, 
Columbia University Teachers College). R AER 
êR. Benjamin: H McCrae & J. Cider, Operation of Farms on Ohio's Institutions for the 


Mentally Retarded, Mar. 1973 (Ohio Association for Retarded Children). 
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force of 3,040 out of a total population of 11,923 in 9 state schools and hospitals for 
the mentally retarded 


Competing Interests in the Utilization of 
Institutional Labor 


Several interests are served by a program which fairly compensates resident mental 
patients for the work they perform. First, there is the economic interests of the 
workers. Residents are injured most directly by their loss of income due to hospital- 
ization. Compensation might enable such residents to pay part of the cost of room, 
board, and treatment, to purchase necessities and conveniences, to support a family, 
or to save enough money to ease their return to society. Uncompensated patients 
are also denied such collateral benefits of formal compensation as workmen's com- 
pensation, social security, and state retirement disbursements. 

A second interest in such a compensation program is its therapeutic value. 
Denial of compensation adds the disability and stigma of poverty to the other 
handicaps which the patient and doctor must work to overcome, both in and out of 
the institution. Forced employment without compensation may engender feelings 
of enslavement, exploitation, or persecution, undermining constructive attitudes 
and the sense of human dignity essential to therapeutic progress. °Appropriate com- 
pensation for work performed by patients serves as a meaningful “reward” which 
can motivate such patients to develop responsible work habits and behavior patterns 
vital to their eventual reintegration into the community.10 

Although many hospital administrators appreciate the benefits of compensa- 
tion, they are often forced by inadequate fiscal resources to perpetuate the current 
system of uncompensated labor assignments.! For example, a survey of 72 American 
mental institutions housing over 80,000 retarded patients estimated that the maxi- 
mum reported salaries paid to the 20,000 patients working in those institutions 


*Pennsylyania Dep't of Public Welfare, Calculation of Implied Savings for Nine State Schools and 
Hospitals as a Consequence of Utilization of Unpaid Patient Labor, June 17, 1969. 3 
8See U.S. Dep't of Health Education & Welfare, Biometry Branch, Statistical Note 47: Admission 

Rates by Family Income Level—Outpatient Psychiatric Services—1969 (May 1971). 

9 American Psychiatric Association, Standard 32: Standards for Psychiatric Facilities 47-48, 1969; 
see Claimants’ Post Trial Memorandum at 29-30, Dale v. New York, Cl. No. 51888 (N.Y. Ct. 
Cl., Mar. 30, 1973); L. Bartlett, Exploitive Work Programs in American State Hospitals 1-2, 
Oct. 12, 1971 (paper for International Conference on Productive Participation Programs for the 
Mentally Ill, Helsinki, Oct. 12-15, 1971). 

Record at 69, Dale v. New York, Cl. No. 51888 (N.Y. Ct. Cl., Mar. 30, 1973) (statement of 
Dr. Fox); id. at 350 (statement of Dr. Halpern); see D. VAIL, DEHUMANIZATION OF THE INSTI 
TUTIONAL CAREER 179 (1968), citing BRITISH MINISTRY OF HEALTH, 1964 COMPENDIUM OF STAN- 
DARDS; President's Committee on Mental Retardation and President's Committee on Employment 
of the Handicapped, These Too Must be Equal 12-13, 1969; Kenney, supra note 2, 17-18; Bartlett, 
supra note 9, at 1-2, N 

Moreover, the guarantee of payment may constitute a safeguard against the possibility that 
mental institutions, motivated by fiscal necessity, will exploit productive resources by prolonging 
hospitalization. See Bartlett, supra note 3, at 119. 

"Interview with Dr. Walter Fox, assistant commissioner of mental health for Arizona, June 25, 
1972; interview with David N. Rosen, superintendent of Macomb-Oakland Residential Center, 
May 4, 1973; interview with Dr. Israel Zwerling, director of Bronx State Hospital, Jan. 24, 1972. 
See BRITISH MINISTRY OF HEALTH, supra note 10, cited in VALL, supra note 10, at 178-79. 
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would provide salaries of only $55.70 per month to the 5,000 staff members who 
would be necessary to perform their duties.12 And the Pennsylvania study indicated 
that only one-third of the working residents in that state are performing tasks not 
essential to the maintenance of the institution;!3 total savings to Pennsylvania 
institutions as a consequence of the utilization of resident labor was estimated as 
$10,062,000 per year.!4A hospital superintendent summarized the general condition 
in 1963: “The economy ofa mental hospital is based on ‘patient labor.’ . . . [W]ithout 
it the hospital . . . would collapse.” 15 

Even if they were not faced with fiscal barriers to compensation of resident 
workers, most hospital administrators would insist that institutions should not be 
required to provide compensation for work which represents a legitimate part of 
vocational training programs for the benefit of residents, or for worklike tasks which 
are part of a valid therapy program. 16 Yet the complex task of distinguishing 
between work which is primarily for the benefit of the patient and work which 
primarily benefits the institution further deters the establishment of any compensa- 
tion program.17 

A federal statute — the Fair Labor Standards Act!8 — and two constitutional 
provisions—the thirteenth amendment and the due process guarantee —offer 
alternative legal theories for resolving the conflicting interests of hospital adminis- 
trators and mentally handicapped workers. 


ALTERNATIVE LEGAL APPROACHES TO CHALLENGING 
THE ABUSES OF INSTITUTIONAL LABOR 


Actions to Enforce the Fair Labor Standards Act 


The Fair Labor Standards Act of 1938, as amended in 1966/9 establishes minimum 
wages and overtime compensation for covered employees.” As interpreted by the 
Department of Labor, 


"Kenney, supra note 2, at 108-09; see id. at 93, 100, 129. 
13 See Pennsylvania Dep’t of Public Welfare, supra note 7. 
14]d, 


Bickford, Economic Value of the Psychiatric Inpatient, Lancet, Mar. 30, 1963, at 714. See also 
Cumming & Cumming, Social Equilibrium and Social Change in the Large Mental Hospitals, in 
THE PATIENT AND THE MENTAL HosriraL 49 (M. Greenblatt, D. Levinson & R. Williams eds. 
1957). 

NE ae with Dr. David Ray, assistant commissioner of mental retardation, Tennessee 
Dep't Mental Health, May 5, 1973; see Transcript, Meeting of the Subcommittee on Hospitals 
and Institutions of the Advisory Committee on Sheltered Workshops, Department of Labor, 
Application of the Fair Labor Standards Act to Working Patients in Hospitals and Other Insti- 
tutions, Nov. 17, 1969; pp. 570, 576-78 infra. r : 

‘Interview with Dr. David Ray, assistant commissioner of Mental Retardation, Tennessee Dep't 
Mental Health, May 5, 1973. See generally Transcript, supra note 16. 

1829 U.S.C. §§ 201-19 (1970). 3 

Fair Labor Standards Amendments of 1966, Pub. L. No. 89-601, 80 Stat. 830 (codified at 29 
U.S.C. §§ 203, 206-07, 213-14, 216, 218, 255 (1970)). 

2029 U.S.C. § 206 (1970). 


568 The Mentally Retarded Citizen and the Law 


the 1966 Amendments revised the definition of “enterprise” to make it clear that 
activities in connection with the operation of the following are “for a business 
purpose” within the meaning of the act: 

(a) hospitals (excluding federal government hospitals), 

(b) institutions primarily engaged in the care of the aged, mentally ill or 

defective who reside on the premises, 


(d) schools for handicapped or gifted children.2! 


The act prescribes four methods for recovering unpaid minimum or overtime wages 
required under its various provisions: administrative action and repayment super- 
vision by the Secretary of Labor;”*legal action by the Secretary of Labor for pay- 
ment of wages upon written request of an employee;**legal action by the Secretary 
of Labor or others to enjoin violation of the act;24and legal action by the employee 
for back pay, liquidated damages, attorney’s fees, and court costs." 

Mentally handicapped persons have recently filed suits for wages and liquidated 
damages under the act against institutions in Florida, 26 Pennsylvania?’ Delaware?® 
and Tennessee.” If successful, such actions would recover not only owed compensa- 
tion butalso damages.30 And while injunctions are often ignored, requiring additional 
remedial action, money judgments are more easily enforced.*!As a consequence, 
one or two successful class actions entailing substantial damage awards might 
effect reform of compensation policies ranging well beyond the specific institutions 
to which such awards are limited.32 

In seeking compensation under the FLSA, however, litigants must confront the 
substantive problems of establishing both a right to compensation under the act and 
the extent of compensation under the act. Courts considering the question have 
found the act to authorize payment to mentally handicapped workers for at least 


Per ae ec of Labor, Publication 1282, Mar. 1971, citing 29 U.S.C. §§ 203(r)(1), (s)(4) 

2229 U.S.C. § 216(c) (1970), 

23 Jd, 

ld, § 217. 

25 Id. § 216(b). 

Roebuck v. Department of Health, Civil No. TCA 1041 (N.D. Fla., filed July 6, 1972). 

2? Downs v. Department of Pub. Welfare, 368 F. Supp. 454 (E.D. Pa. 1973). 

28 Carey v, White, 375 F. Supp. 1327 (D. Del. 1974). 

*Townsend v. Cloverbottom, Doc. No. A-2576 (Ch. Nashville and Davidson Counties, Tenn.. 
May 22, 1973), Plaintiffs in Townsend had originally filed suit in federal court, Townsend v. 
Treadway, Civil No. 6500 (D. Tenn., Sept. 21, 1973). Their thirteenth amendment claims for 
injunctive relief and damages, see pp. 574-78 infra, were denied, and their claims under the 
FLSA were dismissed for lack of jurisdiction under the holding in Employers of the Dep't of 
Public Health and Welfare v. Missouri, 411 U.S, 279 (1973); see pp. 572-74 infra. 

329 U.S.C. § 216(b) (1970). 

Ennis, Litigation Strategies and Techniques, in 3 LEGAL RIGHTS OF THE MENTALLY HANDICAPPED 
1245, 1254 (Mental Health Law Project & Practising Law Institute eds. 1973). 

3Such a class action might be brought on behalf of mentally handicapped workers by labor 
unions interested in either enlarging their membership or providing jobs to existing members by 
deterring institutions from utilizing noncompensated patient labor. With one important exception, 
however, no labor union has acted on behalf of resident workers. A spokesman for the American 
Federation of State, County, and Municipal Employees, which represents over 30,000 employees 
of state mental institutions, recently expressed that union's policy of seeking compensation for 
resident workers, both as a matter of right and as part of a larger union response to employ- 
ment discrimination. Statement by Linda Tarr, President's Council on Mental Retardation Work- 
shop, Columbus, Ohio, May 5, 1973. See also p. 573 & note 68 infra. 
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some kinds of labor,33 and the language of the FLSA appears to support that con- 
clusion. Section 6 of the act prescribes minimum wages (or some percentage 
thereof to reflect the impaired productivity of handicapped workers)" for employees 
“engaged in commerce or in the production of goods for commerce,” Section 3 
defines employee as “any individual employed,” 37and defines employ as “to suffer 
or permit to work."88 The 1966 amendments to the act, by defining the “commerce” 
phrase of section 6 to encompass employees “engaged in the operation” of institu- 
tions for the mentally handicapped, would appear to require compensation for 
patient labor which serves institutional requirements. 

Establishing the extent of compensation under the act, however, is a more 
complex problem. Labor which benefits an institution may also serve the thera- 
peutic needs of the patient. Even such pedestrian tasks as sweeping floors, running 
errands, or shelling peas may be thought to have some therapeutic value. Tasks 
which are compensable under the act might thus be defined solely according to 
their effect upon the operation of the mental institution which assigns them; accord- 
ing to their effect upon the mentally handicapped laborer who performs them; or 
according to the purpose for which they are assigned. In practice, the alternative 
definitions suggest significantly differing compensation schemes. Requiring com- 
pensation for all tasks which concern or benefit the operation of the institution 
will compel payment even if such taks are also of therapeutic value. On the other 
hand, permitting compensation only for those labors which are not therapeutic 
may effectively preclude compensation, since most productive work is arguably 
therapeutic.” And permitting compensation only for those tasks assigned with 
the purpose of institutional maintenance poses difficult problems of proving the 
intent with which hospital administrators have assigned work. 

The definition of compensable labor under the FLSA should depend solely upon 
the extent to which such labor benefits the institutional employer. The act itself 
makes no exception for labors which provide some collateral benefit such as therapy." 
Moreover, in Souder v. Brennan#decided in November of 1973, the federal district 
court in the District of Columbia explicitly addressed the question in the context of 
anaction against the Secretary of Labor for enforcement of the FLSA, and concluded 
that the language of the FLSA requires compensation for institution-maintaining 


See Souder v. Bi , 367 F. Supp. 808 (D.D.C. 1973); Wyatt v. Stickney, 44 F. Supp. 373, 381 
(M.D. Ala. 1972), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir. 1974); pp. 573, 579 infra. 
29 U.S.C. § 206 (1970). 
ld. § 214(d); see 29 C.F.R. §§ 224-25 (1973). 
29 U.S.C. § 206 (1970). 
ari H oo “Work" has been defined as physical or mental exertion that is controlled or required 
by the employer and is pursued primarily for the benefit of the employer and his business. See 
as v. Day, 113 F. Supp. 949, 952 Ln Va. 1953). 
e 29 U.S.C. §§ 203(r)(1), (s)(4) (1970). i 
See Souder v. eee 367 F. Supp. 808 (D.D.C. 1973). But see pp. 576-78 infra. PA 
“Letter from Robert D. Moran, Workplace Standards Administrator, U.S. Dep't o ied 
Dr. Walter Fox, president, Association of Medical Superintendents of Mental Hospitals, 
1970, Oct. 6, 1970. 
12367 F, Supp. 808 (D.D.C. 1973). 
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labor even if therapeutic.’ The court found support for FLSA coverage in Congress’ 
failure to exclude mental patients from the act's provisions;*4in the opinion of those 
most closely concerned with the administration and enforcement of the act;45 and 
in the act’s provision for special wage rates for severely handicapped workers.46 
Observing that a standard of compensation based upon indices of therapy would 
be meaningless because any productive labor can be considered therapeutic,47 
and asserting that economic reality is the test of employment,**the court held that 
“[s]o long as the institution derives any consequential economic benefit the eco- 
nomic reality test would indicate an employment relationship rather than mere 
therapeutic exercise.” 

Recognizing the financial burdens which a compensation requirement might 
impose upon institutions, some courts might instead sanction a construction of the 
FLSA authorizing compensation for only those institution-maintaining tasks that 
are not primarily therapeutic. But courts inclined to grant exceptions for therapeutic 
assignments should strictly scrutinize the institutional environment in which such 
assignments are made. Such scrutiny might reflect the three 1968 Department of 
Labor guidelines for determining the absence of an “employment relationship” 
under the FLSA: the task performed must be part of a program of activities pro- 
fessionally judged to have therapeutic or rehabilitative value to the patient; the 
assignment must not displace the functions of a regular employee or independent 
contractor of the institution or otherwise impair the employment opportunities 
of others; and work assignments for a period exceeding three months are presumed 
to establish an employment relations.5° 

A major substantive objection to the compensation of patient labor under the 
FLSA is that payment of wages would be meaningless because they could be “setoff" 
by the institution — recovered as payment for room, board, or treatment — either by 
deducting commitment costs from paychecks or by billing patients directly. °!At 


Id., slip opinion at 2-3. 
“ld. at 3. 

Id. at 4, 

ld, at 4-5, 

1d. atin, 3 n21, 

Most of the position papers on the subject by concerned organizations recognize the theoretic 
distinctions among institution-maintaining labor, therapeutic tasks, and general housekeeping 
duties. See, e.g., American Association on Mental Deficiency, Guidelines for Work by Residents in 
Public and Private Institutions for the Mentally Retarded, Menta RETARDATION, Oct., 1973, at 
59-62; American Psychiatric Association, Standard 32: Standards for Psychiatric Facilities 47-48; 
1969; National Association for Mental Health, Position Statement on Standards for Labor Performed 
by State Mental Hospital Patients, June 16, 1972; National Association for Retarded Children, 
Policy Statement on Residential Care 11-12, Oct. 1968. But such papers generally suggest standards 
requiring compensation for all institution-maintaining labor regardless of therapeutic value, in light 
of the recognition that any other standard would permit institutions to contrive maintenance tasks 
arguably defensible as therapeutic, regardless of their propriety in terms of patients’ particular 
handicaps. See American Association on Mental Deficiency, supra; National Association for Mental 
Health, supra; National Association for Retarded Children, supra. 

Poems V. Brennan, 367 F. Supp. 808 (D.D.C. 1973). 
U.S. Dep't of Labor, Release No. G-874: Applicability of the Fair Labor Standards Act to Work 
for Patients of Hospitals and Institutions Other Than Federal (Nov. 15, 1968). 4 
$l Ironically, the first assertions of a right to compensation for labor arose in the context of a claim, 
advanced in probate court, that patients’ estates should be billed for the costs of institutionalization. 
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the outset it should be observed that any authorized setoff is likely to be only partial, 
since amounts owed an institution will rarely equal the amount of wages to which 
a patient is entitled.®* Moreover, it is arguably a violation of the equal protection 
clause to assess those who are civilly committed as a substitute for criminal penalty, 
while declining to assess those who are penally committed, for the costs of institu: 
tionalization.®* A line of cases in California has disallowed the assessment of costs 
against relatives of committed patients on the grounds that such procedures con- 
stitute arbitrary taxation and violate equal protection guarantees.” However, courts 
of no other jurisdiction have indicated an intention to hold unconstitutional the 
charge of a mentally handicapped patient or his relatives for the costs of his insti» 
tutionalization.®° In several actions by a state for costs, the constitutionality of the 
charge was not questioned,®® perhaps because “at common law the estate of an 
incompetent was liable for necessities.” 5? 

But even if the costs of institutionalization constitutionally may be assessed 
against working residents, the administration of such assessment is regulated by 
many states in a manner which protects against the complete setoff of a working 
patient's wages and thus renders significant the payment of wages under the FLSA, 
Some state civil commitment statutes and regulations, for example, require a patient 
or his relatives to contribute only an amount commensurate with their ability to 
pay.°* Such legislation frequently prescribes an income level below which there is 
no obligation to assume the costs of institutionalization.®” Some residents com» 


Heirs and relatives defended by seeking to reduce charges by the amount of compensation owed for 
labor. See Buck v. Thornley, 140 Iowa 355, 118 N.W, 530 (1908). See also Estate of Buzzelle v. 
Colorado State Hosp., 176 Colo, 554, 557, 491 P.2d 1369, 1370 (1971); State v. Newman, 140 Conn. 

214, 99 A.2d 110 (1953), 

S2]t has been estimated, for example, that the cost of taking care of the average working patient in 
Minnesota, including food, clothing, shelter, occasional entertainment, and minimal medical and 
nursing services, amounts to no more than $2 per day. Minnesota Dep't of Public Welfare, Mental 
Health Newsletter 1-2, Aug. 1964; see B. Ennis, Prisoners ov PSYCWIATRY: MENTAL PATIENTS, 
Ps¥cuiaTrists, AND THE Law 114 (1972). 

"See People v. Brock, 57 Cal, 2d o Sg 296, 21 Cal. Rptr. 560 (1962), But see Grames v. 
Norris, 3 Ill. 2d 112, 115, 120 N.E.24 7, 9 (1954). 

See Department of Mental Hygiene v. Kirchner, 60 Cal. 2d 716, 388 P.2d 720, 36 Cal. Rp, ARS 
(1964), vacated and remanded, 380 U.S. 194, as clarified, 62 Cal, 2d $86, 400 P.24 321, 43 Cal. Rpt. 
329 (1965); Department of Mental Hygiene v. Bank of America, 3 Cal. App. 34 949, 83 Cal. Re. 
559 (Dist. Ct. 1970); County of Alameda v. Kaiser, 238 Cal. App. 2d 815, 48 Cal, Rpt, M3 (Dist. Ct. 


1966), 
See Department of Pub. Welfare v. Haas, 15 Il, 2d 204, 154 N.E.24 265 (1958); Kough v. Hoebler, 


413 Ill. 409, 109 N.E.2d 177 (1952). 
See, e.g., State v. Woodworth, 4 Conn, Cir, 149, 227 A.24 435 (Cir. Ct, 1966); State v. Dickinson, 
4 Conn. Cir. 81, 225 A.2d 841 (Cir, Ct. 1966). 


57 Grames v. Norris, 3 Ill. 2d 112, 115, 120 N.B.2d 7, 9 (1954). 
See, e.g., ILL. Rev. STAT. ch. 91 1/2, § 1212 (1971). See also ALASKA STAT. § 47.30,270(a) (1971), And, 


although the Washington code authorizes the assessment of institutionalization costs against the 

Patient, Wasn. Rev. Cope ANN. §§ 72.33.180(2), 72.33 650-700 (Supp. 1972), state officials pote a 

do not bill residents or their families for such costs, Conversation between Gail Marker, Health, 

Mental Health Law Project, and William Lehman, Washington State Bureau of Mental ' 
25, 1973. 

See, e.g, Mich. Comp. Laws § 330.658 (1948). Whereas the Michigan health een 
of $4,999, the department of mental health permits patients in ——— Gail Marker, M.S.W 
$7,000 before charging them for institutional costs. Conversation Mic! State Depart- 
Mental Health Law Project, and Joe McCall, Information Service for the Michigan 
ment of Mental Health, May 25, 1973. 
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pensated under FLSA requirements may never reach the statutory minimum, and 
others required to assume costs might retain a residuum of earning for their own 
use. Still others with independent sources of savings and income to Satisfy cost 
obligations would be entitled to full compensation under FLSA provisions. 

Moreover, even those patients required to return all of their wages to the 
institution may have the knowledge that they are earning their room and board, 
and are not mere wards of the state, knowledge which carries a sense of accomplish- 
ment, self-respect, and dignity of important therapeutic value.® Finally, an assess- 
ment of compensable wages under the FLSA will produce tangible economic bene- 
fits. By refusing to compensate working residents, or by paying them less than the 
statutory minimum, institutions deprive such patients of eligibility for, or cause a 
reduction of, work-related benefits such as social security, state retirement pay- 
ments, and workmen's compensation. 

Even if the substantive problems of FLSA damage actions may be overcome, 
there is a major practical impediment to bringing such actions: the Supreme Court's 
recent holding in Employees of the Department of Public Health and Welfare v. 
Missouri®1 that the eleventh amendment forbids a federal court to render judgment 
under the FLSA against a nonconsenting state. Recognizing that Congress has the 
power under the commerce and supremacy clauses to authorize these actions 
against the states in federal court, the Court found no such congressional intention 
in the language of the 1966 amendments to the FLSA. 62 Although the suit was brought 
by nonpatient employees of a state mental institution, the Court’s holding certainly 
applies to working inmates as well. But several permissible FLSA damage actions 
survive the Court’s ruling. First, mentally handicapped claimants may utilize federal 
forums to challenge the compensation policies of private institutions. Second, the 
Court appeared to sanction the initiation of FLSA actions against both private and 
State institutions in state courts, observing that the act “authorizes employee suits 
in ‘any court of competent jurisdiction.’ Arguably that permits suit in the Missouri 
courts but that is a question we need not reach.”63 Finally, the Court noted that its 
holding does not affect the act's authorization of suits against state institutions, 
brought on behalf of employees by the Secretary of Labor for unpaid wages or 
injunctive relief, since actions by the United States against a state are not consti- 
tutionally proscribed.4 

However, the Department of Labor has in the past declined to enforce the 
FLSA on behalf of working residents of mental institutions, as indicated by the 
Assistant Secretary of Labor in 1972: 


See p. 566 & note 10 supra. See also Frankel, Preventive Restraints and Just Compensation 
Toward a Sanction Law of the Future, 78 Y Avr L.J. 229, 257 (1968). 

61411 U.S, 279 (1973). 

821d, at 284-85. 

83 /d, at 287. 

“tld, at 285-86, citing 29 U.S.C. §§ 216(c), 217 (1970). Although the Employees opinion would have 
no effect on the ability of the mentally handicapped to bring actions against federal institutions in 
federal court, the Fair Labor Standards Act expressly excludes federal institutions from its require- 
ments. 29 U.S.C. § 203(d) (1970). 

® Interview with Francis J. Costello, then assistant administrator, U.S. Dep't of Labor, Mar. 10, 1972. 


-e S 
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While the Congress has made its intentions quite clear in extending coverage to 
employees of hospitals, the legislative history is silent as to the applications of the 
{1966 amendments to the] Act to work performed by patients in such institutions. 
Therefore, at this time the Department of Labor will take no enforcement action. 
However, the Department will carefully watch developments in this area and keep 
its position under continuous review and, if appropriate, modify its position at the 
proper time as a result of such developments.66 


Department representatives have sought to justify a discretionary nonenforcement 
policy on the basis of several additional considerations: the futility of enforcement 
if institutions are entitled to recoup wages for the cost of institutionalization; the 
difficulty of defining which tasks are therapeutic or vocational and which are not; 
and the time required to investigate patient work programs in hospitals, schools, 
and other institutions for the mentally handicapped as compared to other Depart- 
ment investigations. 87 

In March of 1973, three mentally handicapped working residents of institu- 
tions, the American Association on Mental Deficiency, and the National Association 
for Mental Health filed suit in the District of Columbia to compel the Department 
of Labor to enforce the FLSA on behalf of working patients.°* The claimants in 
Souder v. Brennan sought to require the Secretary of Labor and his subordinates 
to gather data concerning the wages, hours, and conditions of employment of the 
mentally handicapped and to enforce the payment of unpaid minimum or over- 
time compensation to which they are entitled under the FLSA.°° 

In addition to confronting the complex problem of defining compensable 
labor,’ plaintiffs in Souder faced one other difficulty: Courts have often evidenced 
a fundamental unwillingness to disturb the exercise of an essentially discretionary 
function performed by administrative officials given a broad mandate and limited 


Letter from then Assistant Secretary of Labor R. J. Grunewald to author, Sept, 27, 1972. 

© Affidavit of Benjamin P. Robertson, acting administrator, Wage and Hour Division, U.S, Dep't of 
Labor, para. 5, Souder v. Brennan, 367 F. Supp. 808 (D.D.C. 1973). An additional reason for the 
Department's reluctance to act may inhere in the FLSA requirement that the Secretary of Labor 
is empowered only to bring an action where there are no relevant unsettled issues of law. 29 U.S.C. 
§ 216(c) (1970); see Mitchell v. Lancaster Milk Co., 185 F. Supp. 66, 73 (M.D. Pa. 1960), A determi- 
nation that the act covers the labors of resident mental patients might remove this barrier if control- 
ling throughout the federal judicial system. That the Department may now be willing to sanction such 
a determination is indicated by its Memorandum in Support of Motion for Summary Judgment in 
Souder v. Brennan, supra, which abandoned an argument that the act does not cover patient-workers 
in favor of an argument that enforcement on behalf of such workers would be difficult, 

®8 Souder v. Brennan, 367 F. Supp. 808 (D.D.C. 1973). The American Federation of State, County, and 
Municipal Employees joined the action as intervenor-plaintiff in June of 1973. Zd., slip opinion at fn-3 
n. 20; see note 32 supra. See also Jortburg v. United State Dep't of Labor, Civil No. 13-113 (S.D. Me., 
filed J , 1972). y EA 

T TERRI of such an action are manifest. Successful litigation will accomplish in one 

action what would otherwise require a coordinated series of private actions within a single jurisdic- 
tion, since the issues in such a case do not concern specific instances of servitude, but relate solely to 
the scope of the FLSA and the obligation of the Department to enforce it. Moreover, states which 
have avoided initiating compensation programs in reliance upon the Department 's current nonen- 
forcement policy might move voluntarily to comply with judicially sanctioned FLSA requirements. 

The act generally authorizes representatives of the Wage and Hour and Public pan ore 
of the Department to investigate wage rates, hours, and other conditions of employment, by entering 
and inspecting establishments, transcribing records, interviewing employees, and taking whatever 
actions are necessary to discover violations of the Act. 29 U.S.C. § 211 (1970). See p. 568 supra. 

70See pp. 569-70 supra. 
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resources to enforce legislation such as the FLSA.”! Such judicial respect for admin- 
istrative discretion may deter a court from directing the Secretary of Labor to 
undertake specific enforcement actions under the FLSA. But it did not prevent the 
Souder court from holding that working residents are generally entitled to com- 
pensation under the statute and that it would be an abuse of discretion to deny 
enforcement to an entire class of covered employees — leaving specific enforcement 
to administrative judgment.’? Concluding that the language of the FLSA and its 
1966 amendments requires compensation for working patients,73 and that the 
Department’s nonenforcement policy was grounded more in the administrative 
difficulties of enforcement than in its lack of propriety,”4the court ordered the 
Secretary of Labor “to implement reasonable enforcement efforts applying the 
minimum wage and overtime compensation provisions of the Fair Labor Standards 
Act to patient workers at non-Federal institutions for the residential care of the 
mentally ill [and mentally retarded |.” 75 


Thirteenth Amendment Suits 


A second way to challenge the practice of employing institutional labor is to bring an 
action for injunctive relief and damages under the thirteenth amendment and 
statutes enacted thereunder,’® claiming that resident mental patients have been 


71 See, e.g., Wisconsin v. Federal Power Comm'n, 373 U.S. 294 (1963); McQueary v. Laird, 449 F.2d 
608 (10th Cir. 1971); Powell v. Washington Post Co. 267 F.2d 651 (D.C. Cir. 1959). 

72 Souder v. Brennan, 367 F. Supp. 808 (D.D.C. 1973). 

73 Id, at 812-13. 

74 Td. at 814. 

75 Td. at 815. 

76Three federal statutes apparently combine to create a private right of action for certain violations 
of the thirteenth amendment. See 42 U.S.C. § 1983 (1970) (permitting actions at law or equity for 
deprivations of civil rights under color of state law); 42 U.S.C. § 1985(3) (1970) (permitting damage 
actions for conspiracies to deny equal privileges and immunities) (upheld as constitutional under the 
thirteenth amendment in Griffin y. Breckenridge, 403 U.S. 88, 104-06 (1971); 42 U.S.C. § 1986 (1970) 
(damage action forknowing failure to prevent violation of section 1985). See also Brewer v. Hoxie School 
Dist., 238 F.2d 91, 103-04 (8th Cir. 1956) (authorizing injunctive actions under section 1985(3))- 
Other statutes more precisely codify the privileges of the thirteenth amendment without expressly 
providing for private rights of action or criminal sanctions. See 42 U.S.C. § 1982 (1970) (guaranteeing, 
equal rights to hold and transfer property) (upheld as constitutional under the thirteenth amendment 
in Jones v, Alfred H. Mayer Co., 392 U.S. 409, 437-44 (1968); 42 U.S.C. § 1994 (1970) (prohibiting 
peonage) (upheld as constitutional under the thirteenth amendment in Clyatt v. United States, 197 
USS. 207 (1905) ). See also 42 U.S.C. § 1981 (1970) (guaranteeing equal rights in contracts, property, 
and judicial proceedings) (characterized as constitutional under the thirteenth amendment in Jones 
v. Alfred H. Mayer Co., 392 U.S. at 441-43 & n.78 (dictum) ). But such statutes have been held to 
imply a private right of action for their violation. See Sullivan v. Little Hunting Park, Inc., 396 U.S. 
229 (1969) (damage action under 42 U.S.C, § 1982); Jones v. Alfred H. Mayer Co., 392 U.S. at 414 n.13 
(equitable action under 42 U.S.C. § 1982); Bryant v. Donnell, 239 F. Supp. 681, 683-86 (W.D. Tenn. 
1965) (“civil liability” under 42 U.S.C. § 1994). Arguably, a private action for injunctive or compensa- 
tory relief lies for the violation of constitutional provisions, whether or not codified. The Civil Rights 
Cases, 109 U.S. 3, 20 (1883), granted federal courts the power to enforce the thirteenth amendment 
without statutory authority. See Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971) (damage 
actions under fourth amendment); Butler v. United States, 365 F. Supp. 1035 (D. Hawaii 1973) 
(damage actions under first and fifth amendments). Finally, several federal statutes prescribe 
criminal penalties for various violations of the thirteenth amendment. See, e.g., 18 U.S.C. §§ 241, 
242, 1582 (1970). 
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coerced into labor.’” Such an action may constitute an important weapon against 
federal institutions, which are exempted from the provisions of the FLSA,”8and may 
be brought against state institutions in federal court.79 

Since successful litigants in thirteenth amendment actions may not automatical- 
ly recover attorney fees,8°working residents may have difficulty obtaining repre- 
sentation in such suits. Moreover, plaintiffs confront two significant substantive 
barriers to success on the merits in such actions — the difficulty of establishing that 
labors were performed involuntarily *!and the greater difficulty of establishing that 
the assignment of such labors is not constitutional despite the thirteenth amendment 
because of the governmental objectives it serves. 

Commitment to present-day institutions arguably subjects the mentally handi- 
capped worker to environmental pressures which preclude his labors from being 
accurately characterized as voluntary. The claimant in Dale v. New York82 describ- 
ed an experience which may not be atypical. According to Ms. Dale’s testimony at 
trial, although she had refused to perform assigned tasks on several occasions, she 
had always returned to work out of the fear that her recalcitrance would result in 
reprisal.® Indeed, her hospital record establishes that during periods in which she 
refused assignments, her “honor card,” permitting open ward privileges, was taken 
away.*" In general, the prospect that patients may be labeled uncooperative or nega- 
tive, resulting in the denial of privileges, the transfer to wards housing more seriously 
retarded or disturbed patients, and most frightening, the postponement of release 
may suggest an atmosphere of coercion in most institutions.®° Of course, most 


77 See, e.g., Townsend v. Treadway, Civil No. 6500 (D. Tenn., Sept. 21, 1973); Dale v. New York, Cl, 
No, 51888 (N.Y. Ct. Cl., Mar. 30, 1973); Stone v. City of Paducah, 120 Ky. 322, 86 S.W. 531 (1905). 
Although the immediate objective of the thirteenth amendment was the abolition of slavery, the 
notion of involuntary servitude has been construed to SN oer aa vassalage, ae 
peonage, and every other form of compulsory labor to mininster to the pleasure, caprice, 3 
RoWeFOk others Raie Tax Cases, 13 F. 722, 740 (C.C.D. Cal. 1883), error dismissed, 116 U.S. 
138 (1885); see Bailey v. Alabama, 219 U.S. 219 (1911). 

78 See note 64 supra. 

See pp. 572-73 supra. 

®°No relevant federal statute provides for tl 
ment claimants. Courts, however, have hel 
in actions under 42 U.S.C. § 1983 (1970). E.g., Monroe v. Board of Comm'rs, 
(6th Cir.), cert. denied, 406 U.S. 945 (1972). 

81 See Johnston v. Ciccone, 260 F. Supp. 553, 556 (W.D. Mo. 1966). 

82C], No. 51888 (N.Y. Ct. Cl., Mar. 30, 1973). 

83Record at 288, 290, Dale v. New York, Cl. No. 51888 (N.Y. Ct. Cl. Mar. 30, 1973). 

®47d, at 192 (Claimant's Exhibit 1, Hospital Record). Despite such evidence, however, 
concluded that Mrs. Dale had volunteered to work. - 

js Involuntarily confined mental patients live in 
ment. Indirect and subtle psychological coercion has a profound effect u 
tion. 


he award of attorney’s fees for successful thirteenth amend- 


d that the judge has discretion to award attorney's fees 
A ae 453 F.2d 259, 262-63 


the trial court 


an inherently coercive institutional environ- 
pon the patient popula- 


in scrutinizing inequality in bargaining power and the 
al fields and in the law of wills. It also has been most 
there was no clear showing of their 
s. No lesser standard 


The Law has always been meticulous 
possibility of undue influence in commerci d 
careful in excluding from criminal cases confessions where 
completely voluntary nature after full saga te of the consequence: 
pan al i tarily detained mental patients. JÀ i 

Kina oe MGI Health, Civil No. 73-19434-AW, slip opinion at 29-31 (Cir. Ct. 
Wayne Co. Mich., July 10, 1973) (citations omitted). 
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patients would probably prefer to undertake assigned labors than to succumb to the 
daily boredom of doing nothing. But such depressing alternatives would hardly 
appear to invoke a voluntary choice,® and it might be argued that a resident patient 
can work voluntarily only in an institution which offers meaningful alternative 
activities. 87 

Moreover, even compensated labor may be performed involuntarily within the 
meaning of the thirteenth amendment. That proof of compensation does not dispose 
of thirteenth amendment claims was the explicit conclusion of the United States 
Court of Appeals for the Fifth Circuit in 1944: “It is not uncompersated service, but 
involuntary servitude which is prohibited by the Thirteenth Amendment. Compensa- 
tion for service may cause consent, but unless it does it is no justification for forced 
labor.”88 The thirteenth amendment and enforcing legislation proscribe, and award 
damages for, involuntary servitude, and although the wages owed may provide a con- 
venient measure of damages in cases in which assigned tasks have not been compen- 
sated, the thirteenth amendment is no less transgressed when patients are forced to 
labor, even if they are rewarded. 

Even if institutional labor is performed involuntarily, such labor will not con- 
stitute a violation of the thirteenth amendment if it serves compelling governmental 
interests.8 Arguably, assignments which constitute therapy or vocational training 
for a patient serve the compelling purpose for which most patients® were originally 


86Of course, the concept of voluntary consent is elusive when applied to mentally handicapped indi- 
viduals. In many states, however, a finding of mental illness does not raise even a presumption that 
a patient is incompetent or unable to manage his affairs. See, e.g., Winters v. Miller, 446 F.2d 65, 
68 (2d Cir.), cert. denied, 404 U.S. 985 (1971); Sengstack v. Sengstack, 4 N.Y.2d 502, 151 N.E.2d 
887, 176 N.Y.S.2d 337 (1958). In each case the court must decide whether a patient is capable of 
consent. See Winters v. Miller, supra, at 71. But see cases cited note 87 infra. 

87 But cf. United States v. Shackney, 333 F.2d 475 (2d Cir. 1964) (Friendly, J.), holding that an employer 
cannot be convicted under 18 U.S.C. § 1584 (1970) (making criminal the imposition of involuntary 
servitude) for threatening alien employees with deportation if they left his employ. The court reasoned 
that even if employees were led to believe that terminating employment would result in harsh con- 
sequences, they remained aware of a voluntary choice between continued service and freedom. See 
also Henry v. Ciccone, 315 F. Supp. 889, 891 (W.D. Mo. 1970), appeal dismissed, 440 F.2d 1052 
(8th Cir. 1971); Parks v. Ciccone, 281 F. Supp. 805, 811 (W.D. Mo. 1968). 

88Hefflin v. Sanford, 142 F.2d 798, 799 (5th Cir. 1944); see Taylor v. Georgia, 315 U.S. 25 (1942); Jobson 
v. Henne, 355 F.2d 129, 132 (2d Cir. 1966). 

Of course, a court’s willingness to hold that compensation demonstrates voluntary performance 
should very with the form and generosity of compensation. For example, institutions confronting 
fiscal difficulties may, consistent with the thirteenth amendment, reward labor with tokens to be 
exchanged at the institution’s canteen. But cf. 29 C.F.R. § 531-34 (1973) (payment under FLSA must 
be in cash). However, if a patient must use such tokens for goods or services which the institution 
would otherwise be required to provide, payment in kind will not represent true compensation, but 
will be part of a system that coerces patients to work. f 

®°It is unclear whether tasks performed involuntarily will not be characterized as servitude if they 
further compelling governmental objectives, or whether activities characterized as involuntary 
servitude will nevertheless survive a thirteenth amendment challenge if they further sufficiently 
important governmental interests. In any event, it is recognized that such governmental interests will 
defeat a thirteenth amendment claim. See Butler v. Perry, 240 U.S. 328, 333 (1916) (compulsory road 
work); Jacobson v. Massachusetts, 197 U.S. 11, 25-27 (1905) (vaccination); Hefflin v. Sanford, 142 
F.2d 798, 799-800 (5th Cir. 1944) (military conscription); Crews v. Lundquist, 361 Ill. 193, 197 N.E. 
768 (1935) (dictum) (jury service). See also Slaughter House Cases, 83 U.S. (16 Wall.) 36, 69-72 (1873). 

This is not to imply that commitment will always serve the compelling governmental purpose of 
treatment. Not all patients are committed for treatment, though most are. See Frankel, Preventive 
Restraints and Just Compensation: Toward a Sanction Law of the Future, 78 Yate L.J. 229, 234-45 
(1968). And not all patients are committed for valid reasons. 
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committed.91 Thus, the United State Court of Appeals for the Second Circuit reason- 
ed in 1966: 


[M]any states ... administer programs that are designed to supply institutional 
needs as well as provide therapy, . . . and we assume that mental institutions can con- 
stitutionally require inmate participation in these programs to the extent that the 
programs have a therapeutic purpose, or are reasonably related to the inmate’s 
housekeeping or personal hygienic needs.22 


However, the court’s sanction of all therapeutic labor assignments appears to sus- 
tain an overly broad system for securing the benefits of civil commitment. Given the 
financial problems of mental institutions, permitting hospital administrators the un- 
fettered discretion to assign any task which is even minimally therapeutic may result 
in the assignment of tasks primarily out of institutional requirements, regardless of 
alternative therapies more suited to a patient’s needs.%3 Prohibition of required in- 
stitution-maintaining tasks would still protect from judicial proscription a range of 
therapeutic assignments available to further the governmental objectives of commit- 
ment. Such a limitation on the constitutionality of involuntary “therapeutic” labor 
would also ensure that a patient's therapy regimen satisfied legitimate governmental, 
as opposed to illegitimate institutional, objectives. 

Under current standards, however, successful litigants in thirteenth amendment 
actions may have to demonstrate that assignments which benefit an institution are 
not also therapy, and in the process overcome the belief that all productive labor is 
therapeutic.°*The task of demonstrating that a given assignment is not therapy for the 
patient appears overwhelming, but several lines of argument may be advanced. 
Experts in Dale v. New York testified that work therapy can only be meaningful if 
performed voluntarily,” but such an argument would appear to be inconsistent with 
the conclusions of several courts that the performance of therapeutic tasks may be 
compelled.% Nevertheless, it may be asserted that some required tasks, especially 
those, like shelling peas, which are assigned primarily to meet institutional require- 


91 It may be argued that the governmental interest in a patient’s treatment is outweighed by the con- 
stitutional protection against involuntary servitude. Analogous cases support such a conclusion. 
For example, a psychologist may decide that the litigious proclivities of a patient are reflective of a 
mental illness and that therapeutic goals would be furthered by prohibiting such a patient from peti- 
tioning courts for release from the institution. Yet such an action violates due process guarantees 
despite the habilitative purpose with which it is taken. See Hoff v. New York, 279 N.Y. 490, 493, 
18 N.E.2d 671, 672 (1939). And the first amendment has been held to proscribe hospital psychiatrists 
from administering psychoactive therapeutic medication in certain circumstances to lawfully com- 
mitted Christain Scientists. Winters v. Miller, 446 F.2d 65, 69-70 (2d Cir.), cert. denied, 404 U.S. 
985 (1971). 2 

oboe Hane 355 F.2d 129, 132 n.3 (2d Cir. 1966). See also Krieger v. New York, 54 Misc. 2d 
583, 283 N.Y.S.2d 86 (Ct. Cl. 1966). The Jobson court recognized, however, that mandatory programs 
may be “so ruthless in the amount of work demanded, and in the conditions under which the work 
might be performed, and thus so devoid of therapeutic purpose, that a court justifiably could con- 
clude that the immate had been subjected to involuntary servitude.” 355 F.2d at 132. rae 

93See B. ENNIS, PRISONERS OF PSYCHIATRY: MENTAL PATIENTS, PSYCHIATRISTS, AND THE LAW > 

y 118-19 (1972); cf. notes 10 & 50 supra; p. 579 & note 104 infra. 

See p. 569 & note 40 supra. 

See Tiaan Post Trial Memorandum at 28-29, Dale v. New York, Cl. No. 51888 (N.Y. Ct. C1., 
Mar. 30, 1973). 

°8See cases cited note 92 supra. 
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ments, are “without therapeutic value.”97 Apart from their conviction that work must 
be voluntarily undertaken to be therapeutic, the claimant's experts in Dale adverted 
to a number of generally accepted professional standards for the proper assign- 
ment of work as therapy:98 work assignments must be made only by qualified 
professional personnel, and only after careful physical and mental examination and 
diagnosis; work assignments must be dictated by a patient's particular therapeutic 
needs, as opposed to institutional requirements; work assignments must be part of a 
larger integrated and supervised therapy program; work assignments must be 
recorded; work programs must be regularly reviewed and adjusted; and patients 
must be fairly compensated for their participation in work programs. 

Acceptance of a compensation requirement as a necessary attribute of work 
therapy would at least ensure that thirteenth amendment actions achieved results 
similar to those of FLSA actions. But courts unwilling to adopt such a requirement 
might accept the related assertion that compensation is a sufficient condition of 
therapy. Such a conclusion, which is supported by some medical opinion 99 might 
permit institutions to avoid thirteenth amendment claims by compensating patients, 
an outcome which is progressive but which falls short of an outright prohibition of 
institution-maintaining work assignments which do not satisfy the other proposed 
criteria of therapy. The acceptance of such criteria would, however, help litigants 
to argue that, despite the contrary assertions of hospital administrators, some insti- 
tution-maintaining assignments did not further the objective of therapy and thus 
violated the thirteenth amendment. 


Actions Claiming Violations of the Right to Treatment 


A third source of legal rights which may affect the utilization of institutional labor is 
the due process clause. Several cases have held that mentally handicapped individ- 
uals who are committed to an institution have a constitutional right under those 
clauses to some minimum level of therapy consistent with the treatment objectives 
of civil commitment. Arguably, a patient's right to treatment is undermined by his 
subjection to labor assignments which are demonstrably harmful to his therapeutic 
Progress, at least to the extent that such assignments push the therapeutic value of 
other institutional activities — and thus the patient's overall progress — below the 
constitutionally required minimum. And labor assignments which are not themselves 
harmful to therapeutic objectives may nonetheless undermine overall therapeutic 
progress by displacing activities necessary to meet constitutionally required levels 
of treatment. 


97 Bickford, The Economic Value of the Psychiatric Inpatient, LaNcET, Mar. 30, 1963, at 714. See 
B. ENNIS, PRISONERS OF PSYCHIATRY: MENTAL PATIENTS, PSYCHIATRISTS, AND THE LAW 118-19 (1972); 
p. 566 & note 9 supra; p. 579 infra. See also Minnesota Dep't of Public Welfare, Mental Health News- 
letter 1-2, Aug. 1964. 

%8 See Claimants’ Post Trial Memorandum at 18-35, Dale v. New York, Cl. No. 51888 (N.Y. Ct. Cl. 
Mar. 30, 1973). 

See p. 566 & note 10 supra. 

100 See, e.g., Cameron v. Mullen, 387 F.2d 193 (D.C. Cir. 1967); Ragsdale v. Overholser, 281 F.2d 943, 
950 (D.C. Cir. 1960); Eidinoff v. Connolly, 281 F. Supp. 191 (N.D. Tex. 1968). But see Burnham V- 
Department of Pub. Health, 349 F. Supp. 1335 (N.D. Ga. 1972). rev'd, 503 F.2d 1319 (5th Cir. 1974). 
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In Wyatt v. Stickney,!1a federal district court in Alabama held that the right to 
treatment generally proscribes institutions from requiring patients to perform labor 
involving the operation and maintenance of the institution, presumably because 
“non-therapeutic . . . work assignments . . . [constitute] dehumanizing factors con- 
tributing to the degeneration of the patients’ self-esteem.”!02 Observing that patients 
may volunteer for institution-maintaining assignments for which they are entitled to 
compensation under the FLSA, the court stressed that patients may not be compelled 
to perform such tasks.103 

Medical experts have agreed with the Wyatt court that institution-maintaining 
labor can be harmful to therapeutic objectives, if only by engendering an institu- 
tional dependence upon productive workers, prolonging their incarceration. !° The 
Wyatt application of the right to treatment, however, appears to be limited to the 
visibly oppressive institutional conditions challenged in that case.105 The Wyatt 
court offered no evidence for the assertion that all institution-maintaining labor is 
harmful to therapy and cannot be said to have suggested that the imposition of labor 
assignments necessarily pulls an overall therapeutic regimen below constitutional 
requirements. Nevertheless, the right to treatment approach to enjoining institu- 
tional labor remains an available judicial option to patients in institutions so preoc- 
cupied with institution-maintaining assignments as to ignore the minimum require- 
ments of adequate and effective treatment. 


CONCLUSION 


Many mentally handicapped residents of institutions throughout the country are 
forced to perform, for at most token compensation, labors associated with the main- 
tenance of the institution. Several legal theories are available to such patients which 
might require compensation for such labors or disallow their assignment altogether. 
The Fair Labor Standards Act arguably requires that institution-maintaining labor 
be compensated whether or not performed voluntarily, and whether or not such 
labor is also of therapeutic value. The thirteenth amendment proscribes forced work 
assignments of no therapeutic value and arguably proscribes institution-maintaining 
labor whether or nor it is also therapy or training. And a constitutional right to treat- 
ment ensures that work assignments will not undermine the minimum delivery of 
adequate and effective treatment. 

Since test case litigation can at best play only a catalytic role in the development 
of new policies to eliminate institutional labor, however, effective progress may 
depend upon institutional reform. Hospital administrators and institutional superin- 


101325 F, Supp. 781 (M.D. Ala. 1971), aff'd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (Sth Cir, 1974) 


along with 344 F. Supp. 373, 344 F. Supp. 387 (M.D. Ala. 1972). 
102344 F. Supp. at 375. 
iid. at 381. See also Wyatt v. Stickney, 344 F. Supp. at 402-03. 
"See B, ENNIS, PRISONERS OF PSYCHIATRY: MENTAL PATIENTS, PSYCHIATRISTS, AND THE Law 118-20 
(1972); Bartlett, Institutional Peonage, Our Exploitation of Mental Patients, ArLantic, July 1964, 


at 116-17. See also p. 566 & notes 9-10 supra. 


105 See 344 F, Supp. at 390-91. 
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tendents who are concerned about the constitutional and statutory rights of working 
patients, but who nevertheless seek the flexibility to employ residents at therapy or 
training tasks without compensation, must recognize that any approach which 
permits such discretion, albeit for benevolent purposes, may eventually tend toward 
the pattern of abuse which characterizes too many institutions already. Administra- 
tors might begin compensating residents for all institution-maintaining work per- 
formed, with the recognition that fair compensation enhances therapy. But because 
of the great difficulty of ensuring that patient labor is performed truly voluntarily in 
an institutional setting, it might be wise to replace this approach with a flat ban on 
all institution-maintaining labor by patients.!°° Having patients perform labor which 
benefits the institution to any extent may create unavoidable conflicts of interest for 
financially burdened institutions charged with providing therapy and training to 
such residents. 

If institutional reform is not forthcoming, administrative or legislative actions 
to control institutional labor may supplement the efforts of private litigants. For 
example, the assistant attorney general for the state of Washington recently issued 
a legal opinion indicating his belief that failure to compensate working mental 
patients would violate their rights under the thirteenth amendment and state law, a 
memorandum which prompted the promise of detailed regulations ensuring com- 
pensation. '°’And the states of New York and Indiana have recently passed legislation 
ensuring that resident mental patients will receive fair compensation for the work 
they perform, 108 

The control of institutional labor is of course only a first step toward eliminating 
a wider pattern of discrimination against the mentally ill and the mentally retarded. 
Test case litigation necessarily focuses upon obvious abuses. In the future, more 
subtle and perhaps more basic issues will be encountered, such as what to do to 
remedy job discrimination against patients released from institutions, and the even 
more vexing problem of how to ensure that mentally handicapped employees receive 
wages consistent with minimum living standards. Legislation will probably be 
required to compel employment by the private sector or to create government pro- 
jects tailored to the needs of the mentally handicapped.109 And although precise 
funding mechanisms would have to be arranged, all workers, the mentally retarded 


106 Institutions might thereafter contract out all vocational training to facilities in the community. 

107 Informal memorandum from Assistant Attorney General Paul J. Murphy, Washington, to Samuel 
L. Ornstern, chief, Office of Developmental Disabilities, Washington, Feb. 2, 1972. The views ex- 
pressed in the memorandum will be formalized into rules and regulations under the state’s A 
strative Procedure Act. Interview with Donald Horowitz, senior assistant attorney general and chie 
counsel to Washington State Dep't of Social and Health Services, Dec. 8, 1973. mn 

108N.Y. MENTAL HYGIENE Law § 15.09 (McKinney Supp. 1973); IND. ANN. STAT. §§ 22-1315-13 : 
(Burns 1972). Both statutes state the general objective of protecting working residents from aun 
tion, but leave precise definitions of covered employees, compensable services, and wage rates to t! i 
future promulgation of rules and regulations. The Indiana statute, however, expressly PDI 
labors of therapeutic value from compensation requirements. IND. ANN. STAT. §§ 22-1315(h), 22- 
(Burns 1972). . 

109 See P. Wald, President’s Commission on Mental Retardation Keynote Paper: The Legal Rights 
of People Within the Community: A Plea for Laissez Faire, May 4, 1973. 
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included, should be entitled to a minimum wage which will permit them to maintain a 
decent standard of life, regardless of nonwillful variations in productivity. 110 

Assuming these goals are ultimately recognized and pursued, legal challenges to 
the pattern of institutional servitude will be seen in perspective as only part of a 
larger affirmative societal obligation to guarantee meaningful employment oppor- 
tunities for all citizens. 


ADDENDUM 


There have been several developments of significance since the publication of the 
foregoing paper. 

1. Most important, Congress passed the Fair Labor Standards Amendments of 
1974, Pub. L. No. 93-259, which became effective on May 1, 1974. A specific amend- 
ment to section 16(b) of the act attempts to overcome the effect of the United States 
Supreme Court decision in Employees of the Department of Public Health & Welfare 
v. Missouri, 411 U.S. 279 (1973), by providing that federal as well as state courts 
have jurisdiction over suits against nonconsenting states and state agencies. See 
text at notes 61-64 supra. Moreover, the 1974 amendments expand the scope of the 
FLSA toinclude “public agencies” as “employers” and government employees—both 
state and federal—as “employees” under sections 3(d) and 3(e) of the act. “Public 
agency” is defined under the amendments in section 3(x) as 


. .. the government of the United States; the government of a State or political 
subdivision thereof; any agency of the United States (including the United States 
Postal Service and Postal Rate Commission), a State, or political subdivision of a 
State; or any interstate governmental agency. 


2. Congress passed the Rehabilitation Act of 1973, Pub. L. No. 93-112, which 
was approved by the President on September 26, 1973. The act grants a statutory 
right to the handicapped to be free from employment discrimination and requires 
certain employers to take affirmative action to employ qualified handicapped 
persons. In relevant part the act reads as follows: 


Sec. 503. (a) Any contract in excess of $ 2,500 entered into by any Federal depart- 
ment or agency for the procurement of personal property and nonpersonal services 
(including construction) for the United States shall contain a provision requiring 
that, in employing persons to carry out such contract the party contracting with 
the United States shall take affirmative action to employ and advance in employ- 
ment qualified handicapped individuals as defined in section 7(6). The provisions 
of this section shall apply to any subcontract in excess of $2,500 entered into by 
a prime contractor in carrying out any contract for the procurement of personal 
property and nonpersonal services (including construction) for the United States. 


10 See M. Bernstein, President’s Commission on Mental Retardation Paper: The Appropriate Wage 
Rates for the Mentally Retarded: An Essay on the Worth of a Person to Society and Vice-Versa, 
May 4, 1973.. 
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The President shall implement the provisions of this section by promulgating regu- 
lations within ninety days after the date of enactment of this section. 

(b) If any handicapped individual believes any contractor has failed or refused 
to comply with the provisions of his contract with the United States, relating to 
employment of handicapped individuals, such individual may file a complaint with 
the Department of Labor. The Department shall promptly investigate such com- 
plaint and shall take such action thereon as the facts and circumstances warrant, 
consistent with the terms of such contract and the laws and regulations applicable 
thereto. 


Sec. 504. No otherwise qualified handicapped individual in the United States, 
as defined in section 7(6), shall, solely by reason of his handicap, be excluded from 
the participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance. 


The implementation regulations required under section 503(a) of the act are overdue 
and expected shortly. 

3. (Addition to note 42 supra.) The time for filing an appeal in Souder v. Brennan 
passed without the government's filing a notice of appeal as required by Rule 4(a) 
of the Appellate Rules of Civil Procedure. The case should now be cited as Souder v. 
Brennan, 367 F. Supp. 808 (D.D.C. 1973). 

4. (Addition to note 29 supra.) The Tennessee state court held that in a section 
16(b) action under the FLSA, as amended in 1966, the doctrine of sovereign im- 
munity did not bar an action by a state employee against the state of Tennessee. 
Townsend v. Cloverbottom Hospital and School, slip opinion no. 4-2576 (Tenn. 
Chancery Court, part 2, February 21, 1974). Reasoning from Employees and the 
1966 amendments to the FLSA, the Tennessee court concluded that 


Congress having recognized the right to the protection of the Act for certain 
state employees, it is encumbent upon the Courts to insure that an alleged violation 
of some is not dismissed without the litigants’ receiving the process due them under 
the Federal Constitution. This Court is, therefore, of the opinion that Congress, by 
the 1966 amendment, effectively lifted the states’ immunity from private suit in the 
context of an FLSA action ina state forum. Townsend at 8. 


The Townsend opinion, of course, preceded Congress’ amendments to the 
FLSA restoring federal jurisdiction. See paragraph (1) supra. 


Reaction Comment 


LINDA Z. TARR-WHELAN 


I aM health specialist for the American Federation of State, County, and 
Municipal Employees (AFSCME) and will present the federation’s view of institu- 
tional peonage. AFSCME represents probably the only organized group of workers 
in mental retardation facilities. The federation has 40,000 members who work in 


Peonage and Involuntary Servitude 583 


state mental retardation facilities and it represents approximately twice that number. 

Employees and their representatives have traditionally been “on the fence” 
with regard to the issue of peonage. Workers felt that jobs might be lost if residents 
were paid full wages, and yet they had a strong reaction to servitude. They are no 
longer on the fence. AFSCME has begun joining the suits which are being brought 
to compel adequate compensation for residents of mental retardation facilities and 
also patients in mental hospitals. The federation was a party in the Souder v. 
Brennan case.1 

There are two reasons for this change of position. One is a philosophical reason 
that unions are in business to see that everyone gets paid adequately. A minimum 
wage is the right of any person who works. The second reason is not so philosophical, 
butis more pragmatic. AFSCME feels that many of the fears among workers regard- 
ing the payment of residents in institutions—fears that their jobs will disappear or 
that there will be no place for them—are misplaced. Our position now is that the 
employee and the resident have many of the same problems. 

In fact, in many institutions AFSCME members (the majority of whom in 
retardation institutions are nonprofessional and technical workers) are dead-ended 
or prevented from moving upward in the system through formal, organized training 
programs or promotions or retraining. There is an economic justification for this: 
The employee who is the best aide stays the best aide rather than moving to a higher 
paid technical category. The same is true for residents. If residents were paid for 
the work they did in hospitals, this would cause an upward pressure for wages for 
the employees represented by the federation. Many AFSCME employees are practi- 
cally at the minimum wage level right now and actually perform as supervisors of 
unpaid residents in such areas as the kitchen, housekeeping, and maintenance 
Operations. 

Another concern centers on definitions. There is a question as to whether a resi- 
dent can be an employee, any more than an employee can be a resident. There may 
be a contradiction in terms. It may be that an individual who is capable of perform- 
ing in a regular position, one that would normally be an employee-type position, 
has no place as a resident of that institution. A mentally retarded individual might 
need some services which the institution provides; he might even require residential 
placement. But perhaps the hiring facility should not be the one in which the resident 
was placed and where he was seen primarily as a resident. Employment in a different 
Setting provides the co-workers with the image of the person as an employee. 

There is an equality factor here as well. The resident enmployos who is paid a 
minimum wage is provided housing and shelter, whereas Honresidontenployees 
must pay for transportation, food, shelter, and so on. This is directly related to the 
setoff question discussed by Friedman. ve 

As mentally retarded individuals become employees, full employees, mer rights 
as employees must be considered. The New York Supreme Court considered i 
in Ballentine v. Sugarman? the situation of welfare recipients who were placed in 


1367 F. Supp. 808 (D.D.C. 1973). 
274 Misc. 2d 267, 344 N.Y.S. 2d 39 (Sup. Ct. 1973). 
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positions within the New York City civil service system, without full employee rights. 
The question was whether or not this practice was peonage. In this case brought by 
the American Federation of State, County, and Municipal Employees and the New 
York Civil Liberties Union on behalf of three welfare recipients, the court held: 


1. The assignment of home relief recipients to jobs does not constitute appoint- 
ments and/or promotions in the civil service. 


2. The legal situation is not altered because the work that the welfare recipients 
do might be similar to work performed by civil service employees. 

3. The concept of work relief, by doing work for public agencies, would have no 
meaning if the jobs were exactly the same as those done by civil service em- 
ployees because then civil service workers would be performing them. 


4. It does not matter that civil service employees are not employed in greater 
numbers because of budgetary restrictions.? 


The implications of this decision are: (1) the welfare recipients must fulfill the 
responsibilities of an employee in order to receive home relief welfare money; (2) 
they have no rights and privileges; (3) there is no civil service protection; (4) there 
is no promotion; and (5) there is no merit system. Questions such as pensions, fringe 
benefits, and other employees’ rights will become increasingly important to the 
mentally retarded citizen who finds himself in essentially the same position. 

In summary, the American Federation of State, County, and Municipal Em- 
ployees supports the mentally retarded citizen in his fight to be paid minimum wage 
for his labors—to escape from institutional peonage. It should be recognized, how- 
ever, that for the retarded individual to enjoy his full rights, a long battle will be re- 
quired. (Cooperation between the unions and mentally retarded workers will be 
essential.) 

There are specific concerns, however. One of the legal characteristics of a 
therapeutic program is supervision. Who supervises? In many institutions, the only 
Supervision comes from minimally trained employees. Essentially, supervision is 
lacking for both employees and residents. AFSCME has been negotiating with the 
District of Columbia Department of Human Resources to develop a training pro- 
gram for dietary, laundry, and maintenance employees in a mental retardation faci- 
lity. These employees, rather than doing the work themselves, supervise residents in 
doing the work. They have had no training in human relations and have no involve- 
ment in coordinating the work situation and other aspects of the resident’s program. 
There is no contact between the kitchen in which the resident spends most of his 
time and the ward, where staff make notes on how the resident is progressing. Goal- 
directed supervision is a major problem now and it must be addressed. What is a 
work therapy program? Who trains and how are these individuals themselves 
trained? 

A strong movement to decentralize large facilities is under way. The union is in 
favor of decentralization programs which improve care for people. AFSCME intends, 


3Id. at 270-71, 344 N.Y.S. 2d at 43-44. 
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however, to be very vigilant with regard to whether decentralization plans are in- 
troduced for better care or for political and financial reasons. This causes tremen- 
dous problems for the union. Our workers are largely institutional employees. Work 
is going from the public sector to the private sector. AFSCME is in favor of decen- 
tralization when it is for the benefit of the patients or residents involved, as long as 
consideration is given to present institutional employees. 

As decentralization accelerates, there will be very difficult problems in deter- 
mining adequate staffing. The first phase of decentralization should result in a large- 
scale discharge of patients without any corresponding decrease in staff, since the 
staff ratios have been poor for many, many years. Staffing should begin to approxi- 
mate the level required in a truly therapeutic environment. 

As residents are moved into the community, two questions arise. For example, 
recently in Galesburg State Hospital in Illinois the issue of staffing was addressed. 
The institution has several hundred patients who are in a “work program,” basically, 
maintenance of the institution. Residents are now working approximately the same 
number of hours that would be worked by 40 full-time employees. The institution is 
dropping about 160 people from its payroll. The hard question is : “What happens? 
Should 40 employees go, or should the work program go?” So far this problem has 
not been solved, and it is one that is going to occur more and more often. It will be 
very difficult to resolve the staff question while at the same time meeting the needs 
of both employees and residents. A second problem is the provision of care to remain- 
ing residents, who are frequently profoundly retarded, with staffs developed for a 
broader range of patients. Moreover, the care must be provided without resident 
assistance since those who heretofore worked without pay will normally be the 
first to reenter the community. 


Reaction Comment 


DAVID ROSEN 


RETURNING mentally retarded individuals from institutional settings to the 
local community is a popularly espoused movement today. Like most concepts that 
Promise more normal and healthy experiences, the benefits from living in a typical 
neighborhood are lauded by family members and those in the professional field 
alike. The effect has been significant, as community residential placements have 
been developed by the thousands. i 

Although some of these placements have proven to be unsatisfactory, the over- 
whelming majority result in relationships wherein retarded persons not only grow, 
but thrive, on freedoms not possible in the institution. These successful placements 
are testimony that differential program needs can be met if differential placements 
are developed, and practitioners are critical enough to be intolerant of inadequate 
ones. 

With beautiful examples of retarded citizens prospering in the larger com- 
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munity, the question is: “Why do thousands continue to live in institutions?” “Why 
are so many retarded persons with the capability of contributing to the economy of 
a community kept within institutions?” Placements can be secured; this has been 
demonstrated. Institution administrators say that they have no desire to hold people 
in bondage; this is accepted. Why then are so many persons kept living and working 
in institutions when they might be living and working in the community? Why is 
peonage even an issue? Although the precise balance varies, the answer is usually 
found in an “overcommitment to program completion” within the institution and 
ina “token acceptance” of the retarded in the community. 

“Overcommitment to program completion” is simply a policy that insists that 
an individual extract all the benefits from one program before pursuing another. 
The phenomenon is as prevalent as it is well meaning. And though it gives curri- 
culum structure to educational objectives, it too often denies opportunity and 
freedoms. This “overcommitment’” is seen in the institution in a moderately retarded 
man’s working as a laundry helper to perfect “job habits and attitudes,” which are 
alluded to but not taught, yet must be mastered before placement on a community 
job will be made. It is seen when a severely retarded girl is repeatedly passed over 
for placement consideration because she does not get along well with her house- 
keeping supervisor and is failing to make some undefined “adequate progress.” 
And itis seen whenever men and women who are good workers are kept living within 
the institution for an indefinite period of time to refine “social skills.” Examples 
abound; the retarded are denied return to the community because staff say there 
is still more to gain from the institutional program; the retarded are denied return 
to the community because they have not approached their ultimate skill develop- 
ment potential and further institutional stay might realize this goal. 

These reasons cannot be accepted. There is no justification for keeping a person 
in an institution merely because he has not learned as much as he might. No retarded 
person should be denied a placement outside the institution because he has not 
perfected personal skills within the institution. No retarded person should be denied 
a placement outside the institution because he has not received maximum program 
benefit within the institution. No one of us is denied access to more desirable condi- 
tions for living, working, and leisure merely because the fullest exploitation of 
existing conditions has not been made. I have not. You have not. Why should the 
mentally retarded? 

The irony is that the best programs, whether they are institutional or community 
based, can be expected to encourage learning in a fashion that best realizes or seeks 
to realize the individual’s maximum potential. As clearly as skills increase, potential 
increases, and the retarded person is enough like most people that he never will 
reach his full potential whether he be in the community or the institution. 

“Token acceptance” of the retarded is the attitude of communities that do little 
to facilitate the return of more than a token number of retarded persons. While 
lauding the desirability of deinstitutionalization, local agencies and civic groups 
seldom become actively involved in developing residential alternatives. Communi- 
ties complacently rely only on existing program resources and justify their resistance 
to a substantial return of the retarded on the basis that support services are already 
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taxed to the maximum. Besides, it would be better to have “those people” in another 
community, not here. 

“Token acceptance” of the retarded is evident in areas where the citizens are 
apathetic about combating zoning ordinances that discriminate against the mental- 
ly handicapped. It is evident in communities that develop only a small number of 
group homes and foster homes for the most select retarded. It is evident in com- 
munities whose mildly and moderately retarded citizens are still residing in institu- 
tions with no plan for their swift return to the community. 

“Token acceptance” of the retarded, whenever or wherever it inhibits the 
return of individuals who could genuinely profit from community living, must be 
denounced. No retarded person should be excluded from normal community life 
because a group home is not on the drawing board for the current fiscal year. No 
retarded person should be denied an opportunity to be part of the larger culture 
because his needs do not comfortably fit into existing community structures. 

When consideration is given to placing or not placing the retarded, of any intel- 
lectual level, the professional has a fundamental responsibility to provide the least 
restrictive environment for all activities. In this regard the official rights state- 
ment of the American Association on Mental Deficiency (AAMD) is significant: 


Non-retarded adults have considerable latitude to control their own lives, particularly 
in terms of choosing place of employment and place of residence. Insofar as he or she 
is able to make these choices, a retarded adult should have the same freedom of 
choice. A classification of mental retardation is not, of itself, sufficient cause to 
restrict an individual's freedom of movement.! 


The practices of “overcommitment to program goals” and token acceptance,” 
which work against this goal of the AAMD, are not the exclusive property of institu- 
tions and communities, respectively. There are many examples of institutional pro- 
grams that accept, in a “token” fashion, the retarded person’s human desires for 
privacy, stimulation, and social interaction. Likewise, there are numerous examples 
of community programs that tenaciously remain “committed” to programs and 
placements that offer diminishing returns. 

The causes of institutional peonage then, are rooted deep within the fabrics 
of both institutional and community philosophies and policies, and the leadership 
of each shares responsibility for the resolution. Let us examine a few of the efforts 
to resolve the problem of peonage. 

Institutional admission of the mildly and moderately retarded, although still 
permitted in some states, is prohibited in several others. I am pleased that in the 
three states where I have worked as an institutional superintendent, New Jersey, 
Washington, and Michigan, persons classified as mildly and moderately retarded 
are not being admitted unless they exhibit extraordinary problems of behavior and 
unless alternative residences cannot be secured after exhaustive searching, 

Admission policies such as these squarely place the responsibility for servicing 


‘American Association on Mental Deficiency, Rights of Mentally Retarded Persons, 11 MENTAL 
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this segment of the population in home communities, which in 1973 is where it 
belongs, and reduce dramatically the possibility of institutional peonage. Such 
stringent admission policies also stimulate the creation of new neighborhood 
services that otherwise could be considered unnecessary. Without the threat of 
waiting lists, these policies also allow institutions the opportunity to concentrate 
on treating more severely limited persons with new efficiency, efficiency that now 
can be expected and demanded from the institutional programs, 

Historically, one of the most advanced states in the area of resident payment 
and work assignments has been New Jersey, which 15 years ago began a program that 
over the years not only paid thousands of residents for routine tasks, but hired 
hundreds of them with full employee status. When the New Jersey plan to compen- 
Sate residents was initially developed, it was decided not to discharge individuals 
from the program, since under existing state regulations they would not be able to 
receive room and board or medical care if they were discharged. They also would 
have been required to pay social security out of their trainees’ salaries of $100.00 
per month. Under this plan, each working individual received a private or semi- 
private room. Meals were provided in the employee dining room, and free move- 
ment into the community during off-duty hours was encouraged. Vacations and 
medical coverage were the same as those received by regular employees. 

At the Vineland State School, in which I worked, each trainee was enrolled in 
social, vocational, and adult education programs a minimum of six hours per week, 
with most of the classes held during the working day. The combined hours of work 
and study did not exceed 40 hours per week. In the state of Washington, which 
adopted the New Jersey plan years later, adult education classes for the trainees 
were provided by the local community college. 

The cases of these mildly retarded people were reviewed regularly. The major- 
ity of individuals were given the choice, after completing one year of training, of 
community placement or of civil service positions as food service workers, building 
service workers, laundresses, or attendants. Hundreds of people were hired; hun- 
dreds were placed, 

One of the key factors in this program was that whenever a retarded member 
of the institutional work force was hired into a community job, a new position was 
allocated to the institution above and beyond the normal complement. Through 
this procedure, the success of the program in community placements in no way 
depleted the work force of the institution. Placement or the hiring of residents in 
the community was encouraged. 

It should also be understood that both this program and the payment plan 
established for the severely and profoundly retarded resident, incorporated some 
years later, were under the direction of the professional vocational supervisor of 
instruction, who not only augmented the program with formal instruction, but also 
made regular reports on the working force to the central office, indicating the 
number of residents, the type of work, and the value of their contributions and 
compensation. 

This program does well to point up that in the zeal to overcome the injustices 
that have been perpetrated on the retarded in institutions, care must be taken not 
to hamstring the residential facility in its efforts to provide approprate, well- 
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regulated training programs. In a number of states, for example, the payment of 
residents or patients is illegal. This is unfortunate, as we have seen many examples 
of severely retarded residents who achieved amazing degrees of occupational 
competency after being involved in well-designed training programs with monetary 
compensation, 

Occupational training for the severely retarded in the average institution begins 
by the resident's learning work activities in his own living facility. In the facility, 
this training consists of mending, making beds, general housekeeping, assisting 
with meals, or taking care of the lawn, Although this could be considered peonage, 
these same training tasks in a group home or a foster home would invariably be 
seen as chores. The critical issue for the institutional program is whether or not 
the retarded person would be receiving the same kind of prevocational experience 
in a less restrictive community program; a community program that probably could 
developed with the manpower being used to do the training within the institution. 
Certainly there is enough wisdom to develop guidelines that would truly benefit 
the retarded in this regard. 

A good example of a properly run job training program is one generated at the 
Woodbridge State School in New Jersey five years ago. Seventy-five mildly retarded 
individuals went through a 30-week training program in groups of 25. The program, 
funded by the New Jersey Vocational Rehabilitation Commission and the Federal 
Manpower and Training Act, included people between the ages of 171/2 and 30, 
The students, who were screened by the vocational rehabilitation commission, 
were given a stipend of $20 a week while going to classes 2 days per week and receiv- 
ing on-the-job training for the other 3. The majority elected upon completion of 
the course to accept regular civil service positions at Woodbridge. 

The state vocational rehabilitation agency has been working with the Macomb- 
Oakland Regional Center, a facility currently serving 100 severely and profoundly 
retarded persons in Michigan, to have 25-50 work training stations for the adult 
retarded living in the nearby community. If the facility's contemplated expansion 
develops, it will be able to serve nearly 300, and more work training stations can be 
maintained, Although thisis seen as a very desirable effort, the intent is to be critical 
of this program and not allow it sacred status. It will have points of entry and exit so 
as to encourage all possible movement into the vocational community at large. 

The center also has worked closely with other agencies and interest groups in 
its catchment area to encourage a mutual sense of urgency and a mutual trust in 
Purpose. This effort has had significant results. In 8 months, 200 retarded persons 
have been returned to their local communities. They have been returned to model 
placements, each with a prescribed program, each with specific objectives, schedule 
evaluations, and aftercare from accountable sources. 

During this eight-month period, four individuals were admitted to institutional 
residence at Oakdale, which was serving as a backup facility. This figure stands in 
Contrast to the 45 persons admitted over the most recent similar period prior to the 
center's existence —an accomplishment secured through a joint effort by community 
and institution. It demonstrates that community placements are possible and that 
they have the effect of limiting institutional peonage. 

What is the response to the question: “If the individual is capable of work, even 
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supervised work, why is he in the institution at all?” I believe that the great majority 
of superintendents want to place the retarded — of all levels — but their problem is 
where to place them. Certainly, they have to become more involved in the develop- 
ment of new community residential and programing concepts and certainly more 
active in outreach efforts. Others besides superintendents, however, bear a share 
of the responsibility. It is sad to note that presently too many community leaders 
are insensitive to the needs of the retarded and to their role in deinstitutionalization. 

It is true that thousands of persons have been placed, but many more thousands 
remain within institutions. In order to ensure a significant reduction in institutional 
populations, a few model group homes, some good foster care homes, some appro- 
priate nursing homes are not enough. Local and county governments, as well as 
state governments, must make broad commitments. In many areas, even where 
state governments are committed, they are not only experiencing resistance to 
community placement from property owners but, more important, from profes- 
sionals in key positions in the field of mental retardation who apparently are either 
lazy, irresponsible, or opposed to the cause. 

Most state institution administrators and superintendents know better than 
anyone else that the programs and conditions of institutions were, and in many 
cases still are, unacceptable, but they frequently are not listened to (some, unfortu- 
nately, are thunderous in their silence). They have long known that those institu- 
tions which cannot be brought up to modern day standards should be closed. They 
agree that appropriate community placement is desirable — that many institutions, 
if needed at all, must be radically overhauled. 

Most leaders in the field also are aware of the pitfalls in returning ill-prepared 
retarded people to ill-prepared communities and of the frequent absence of critical 
components for satisfactory placement programs. Without question, much of the 
policy that dictates return to the community is in need of as much modification and 
consfstent public scrutiny as are institutional systems. 

Somewhere the institutions and the community must come together. We have 
a responsibility, all of us in the field of mental retardation, to reject practices as 
inhumane as peonage, wherever they occur, and build new models for living and 
working in environments that are not restrictive and not retarding. 

Until achievable goal-oriented programs are developed within all institutions 
and communities to ensure that each individual is given full opportunity for treat- 
ment, training, and therapy, and until it is certain that following the completion of 
prescriptive time-limited programs the individual is graduated to a less restrictive 
environment, in fact the person is still incarcerated. We need no reminder that, 
benevolent or not, incarceration is a repulsive alternative to freedom. 


CHAPTER 19 


Advocacy 


Editorial Introduction 


Cohen's paper focuses on what he calls case advocacy, the 
representation of a retarded citizen in a specific dispute. He argues 
that it is essential for an advocate to have a clear orientation toward 
his client or protégé and recommends that this orientation be generally 
in terms of a deprivation model, rather than a sickness model. Cohen 
emphasizes that the choice of a model is basically functional, so that 
the choice might need to be flexible depending on the goals sought. 

In discussing the advocacy roles most commonly assumed by 
attorneys on behalf of mentally retarded individuals, Cohen distin- 
guishes between law reform advocacy, which is directed toward the 
broad recognition of basic legal rights for the client group, and case 
advocacy. Case advocacy is seen as the representation of a specific 
individual in a specific dispute regarding incarceration, right to com- 
munity services, or some other issue. Although Cohen views the law 
reform activities of the last several years favorably, he presents sub- 
stantial data to indicate that the performance of attorneys as case 
advocates for the mentally impaired has been dismal. He reviews one 
of the most significant efforts in providing case advocates through a 
public agency, the New York Mental Health Information Service; his 
evaluation reflects hope tempered by great caution. 

Cohen closes with a suggestion that non-attorneys may have a 
crucial role to play in providing the kind of case advocacy that attorneys 
frequently regard as their exclusive preserve. He urges experimentation 
with the use of volunteer lay case advocates, perhaps under the supervi- 
sion of attorneys. 

Burgdorf describes the activities and goals of the National Center 
for Law and the Handicapped, with which she is associated. She provides 
a perspective on some of the kinds of contributions a national legal 
advocacy office can make. Her description makes it clear that the center 
falls principally in what Cohen calls the area of law reform advocacy. 
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Wolfensberger offers a broader perspective on advocacy, and his 
contribution provides a useful context within which the more specific 
discussion of legal advocacy can be seen. He emphasizes the need for 
multiple safeguard systems to protect the rights and interests of mentally 
retarded citizens. 


PRINCIPAL PAPER 


FRED COHEN 


Apvocacy on behalf of the mentally retarded citizen is an idea whose time has 
come. Like many new arrivals, the advocacy idea has generated more enthusiasm 
than analysis, more discussion than implementation. Although the notion of adyo- 
cacy for mentally retarded citizens, including the relatively narrow forms of case 
and law reform advocacy, is new, it follows an era of unprecedented expansion of 
the constitutional and statutory right to counsel and extraordinary reliance on the 
courts as agencies of reform. 

In the area of criminal justice, the right to counsel has expanded in horizontal 
and vertical fashion. That is, it has moved from the most serious offenses to rela- 
tively minor misdemeanors and from total preoccupation with trial processes to 
some phases of the pretrial processes, to appeals, and now, to a limited extent, to 
the correctional process. A functional analysis is rapidly displacing reliance either 
on labels (criminal versus civil) or the professed goals of a system (punishment 
versus treatment) as the rationale for a counsel requirement.! 

If one merely skims the surface of the right to counsel area, picking up helpful 
analogues and discarding the others, the case for lawyers acting on behalf of the 
retarded citizen facing confinement is classically simple: The retarded citizen 
faced with institutional confinement is confronted with a deprivation of liberty 
in its most basic sense. There are difficult questions of fact and law, particularly 
those involving questionable testing and diagnostic procedures, the dubious nature 
of the “help” to be imposed, and laws so vague that they offer decision makers no 

specific guidance and the confined no positive assurances. The alleged retarded 
person in most cases will be quite young, and this fact, when combined with the 
assumptions drawn from the supposed condition itself, suggests both great caution 


1E.g., Gagnon v. Scarpelli, 411 U.S. 778 (1973); In re Gault, 387 U.S. 1 (1967). Gault extended the 
right to counsel to a juvenile in a delinquency proceeding which might terminate with an order of 
incarceration. Although Gagnon refused to recognize a constitutional right to counsel in probation 
revocation hearings, the Court did suggest that states should provide counsel in cases where the 
probationer might have difficulty presenting his version of the facts. See also Heryford y. Parker, 
396 F.2d 393 (10th Cir. 1968) (counsel and the mentally retarded). 
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in accepting consents or waivers, as well as a powerful case for representation. 
Thus, if juvenile delinquents and ordinary adult criminal defendants are entitled 
to counsel, the right to counsel for the retarded citizen facing a commitment 
follows a fortiori.2 

One of the questions to be raised in this paper is whether the best interests 
of the retarded citizen will be served by a further expansion of a constitutional 
or statutory right to counsel or whether, in light of the experience gained in pro- 
viding counsel to other persons, another direction is indicated. Before proceeding 
to a consideration of this question and the general problems of case and law reform 
advocacy, itis important to review the context into which advocacy for the mentally 
retarded is placed. 


CHOOSING A LABEL: SICK, BAD, OR 
DEPENDENT-DEPRIVED? 


The initial research in mental retardation and advocacy by this author began with 
a vaguely defined, yet overwhelming, sense of difference in the problems faced 
by the mentally retarded and other persons assigned to the categories of “sick,” 
“bad,” or “dependent-deprived.” In fact, however, everything points to a depressing 
sense of similarity. There are some key terms which vary—the right to habilitation 
and the principle of normalization are leading examples of promotive terms unique 
to mental retardation — but the basic issues, at least those that are legally relevant, 
remain basically constant. 

The laws governing the sick, the bad (in particular, after conviction), and the 
mentally retarded are vague and nearly always archaic: Goal clarification is virtual- 
ly nonexistent; there is conceptual, definitional, and operational confusion; the 
areas are dominated by experts; conclusions are substituted for facts; the rhetoric 
of benevolence abounds; and official discretion is at its zenith. From another per- 
spective, what is encountered is a persistent failure of theory and practice, the 
chronic unavailability of funds, degradation and abuse of clients, role confusion, 
swollen bureaucracies, and fragmentation in the delivery of what services there 
are,3 

Despite this rather bleak picture, or perhaps because of it, this is an interest- 
ing, exciting, and terribly confusing time to be involved with the problems of 
those persons officially labeled as deviant and eligible for incarceration. Cynicism 
and enthusiasm appear to coexist. The most basic question (does mental illness 
exist?) is being raised in some quarters, while elsewhere such questions as an 
inmates’s right to wear a mustache are hotly debated. There are calls for doctrinal 


armfi i t 
?There are other rather obvious embannent E hi se as oe tunis a: 
confli i t, development of alternatives to co! fine a i ‘A 
Do aan and is like. The effort in the text is simply to provide a sketch of the argu 
ment. For a more extensive discussion, see Strauss, Chapter 15 p ie a 
*See Cohen, Dangerous Humanitarianism, Tue Humanist 25 (July-Aug. . 
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and procedural reform in every process for the deprivation of liberty, and even 
some tangible reforms. The language varies with the process, but the underlying 
concerns and objectives spill over. 

In the area of criminal law and corrections, for example, some reformers 
insist that sentences must be imposed pursuant to articulated principles, that reasons 
be given and recorded, that sentences be subject to review, that incarceration become 
a choice of last resort and limited to persons who represent the greater danger of 
recidivism, and the correctional discretion be severely limited, if not totally 
abolished.‘ In civil commitment law, there is an emerging principle that the nature 
and duration of confinement must be strictly limited by the rationale for the inter- 
vention, and the longer the potential confinement, the more narrow the criteria 
and the more onerous the procedure.5 As in the criminal process, the call is for 
incarceration only as a last resort, but with the added requirement that the decision 
maker be required to explore less drastic alternatives. A realization that the early 
right to treatment rhetoric gave away too much for too little, by conceding the 
right to treat within the walls of state hospitals,® has led to calls for appropriate 
care in the community with an emphasis on voluntarism in the selection of services.” 

There is nothing new about the issues of overcriminalization and a more 
lenient approach to so-called victimless crimes. These issues are symptomatic 
of the larger concern that too much is asked of the criminal process, and that in 
the very asking the Process loses its unique attributes, its concern for those acts 
or omissions which are most culpable or most productive of harm. The overreach 
of civil commitment law seems equally plain as manifested by the too easy reliance 
on conceptually and definitionally suspect categories to warehouse individuals 
who annoy us, as well as those who may be disabled but for whom society does not 
find it politically or economically expedient to create alternative care systems. 

There are two themes, as yet unexpressed, which run through the observations 
just made. First, distinctions that are drawn between criminal law and civil com- 
mitment-therapeutic (or benevolent purpose) law are more formal than real. 
Second, within the latter category there are far more similarities among sub- 
categories than differences. The subjects of these legal processes are the aged, the 
poor, the nonconforming young, the drunk, the narcotics addict, ethnic and racial 


4See AMERICAN FRIENDS SERVICE COMMITTEE, STRUGGLE FOR Justice, A REPORT ON CRIME AND 
PUNISHMENT IN AMERICA (1971). On the more difficult question of discretionary release see Kasten- 
meier & Eglit, Parole Release Decision-Making: Rehabilitation, Expertise, and the Demise of My- 
thology, 22 Am. U.L. REV. 477 (1973). 4 

5 See Jackson v. Indiana, 406 U.S. 715, 738 (1972) (competence to be tried in a criminal proceeding); 
cf. McNeil v. Director, Patuxent Institution, 407 U.S. 245 (1972). 
°See Burt, Chapter 14 of this volume. : 

7 Massachusetts has embarked on the most radical program for the decarceration of juveniles and, 
despite heated objections and attempts by system functionaries to derail the program, appears to be 
accomplishing its objectives. In an interview with Ed Budleman, an assistant commissioner with the 
department of youth services, I learned of the closing of all of the state’s training schools and the 
plan to close immediately the smaller detention facilities. Some 200 community-based programs are 
substituted in their stead. For a general description of this program, see Massachusetts Dep't of Youth 
Services. A Strategy for Youth in Trouble (1973). 

In Massachusetts, about 90 percent of the thousands of children in the care and custody of the 
department of youth services annually are members of families receiving some form of welfare aid. 

Id. at 2. 
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minorities, the mentally distressed — in a word, the powerless. The powerless are 
not going to be given power by a legal system which bends just enough to recognize 
that it is the community’s conveyer belt for “sifting and sorting . . . by which the 
socially dead come to be effectively hidden from us.”8 However, there can be no 
alacrity and obviously no misguided notions of participation in a helping process. 
There can be only a sense of dread, of ultimate caution, and a willingness to endorse 
mechanisms which slow the process, make it more visible and accountable, and 
ease that task of removing more and more persons from the process at increasingly 
earlier points in time. And it is in this context that the need for advocacy, for 
effective and wholly partisan advocacy, begins to take shape. It is here also that 
one begins to detect the need to look beyond the immediate victory to the community 
and heed the cautions expressed so well by Price? We must not aid unwittingly in 
the creation of community “institutions.” And we must avoid the 30-mile isolation 
as well as the 300-mile isolation. 

With the foregoing as backdrop, it appears that the mentally retarded do not 
easily fit within the traditional models used to organize and explain the utilization 
of deprivations of liberty or coerced treatment. That is, virtually all deprivations 
of liberty are legally based on a sick-bad paradigm. Sickness is viewed as a condition 
for which the individual is not responsible, but when it is of a particular nature 
(e.g., psychosis) and degree (e.g., creating a danger to the individual or others) the 
person may be involuntarily confined. Badness, on the other hand, is based on harm- 
producing conduct for which the individual is responsible and which may lead to 
enforced incarceration in a candidly penal institution. 

The retarded may not be viewed as sick, although one encounters the not in- 
frequent dual diagnosis of mentally retarded and mentally ill; nor are they viewed 
as bad, although some commit criminal offenses. Indeed, according to Professor 
Richard Allen, there are some 20,000 adult offenders who are substantially intel- 
lectually impaired.1° Where neither mental illness nor criminal conduct is involved, 
and where the concern is with either a design for relief or the delivery of a service, 
a third model seems appropriate. This will be referred to as “dependent and 
deprived.” 

The utility of this third category is urged despite the fact that so distinguished 
an authority as Burton Blatt has written, “I believe that it may add perspective to 
the problem if we consider any child who has serious learning behavior disorders 
to be a sick child.”!! Blatt’s position is that the term “illness” will be useful in 
escaping the consequences of the view that retardation as a “condition” refers to 
a static state in which it is implied that health is not attainable. Illness, on the other 
hand, implies a former condition of wellness and does not categorically preclude 


the Possibility of either prevention or cure. 


5Goffman, On Cooling the Mark Out, 15 PSYCHIATRY 451, 463 (1952). 

®See Price, pp. 210-13, Chapter 7 of this pone oe ies 

TR. ALLEN, Li RIGHTS OF THE DISABLED AND DISADVANTAG! A 

1 Blatt, A Concep? of Educability and the Correlates of Mental Illness, Mental sh tae 4 ara 
Cultural Deprivation, in DIMINISHED PEOPLE: PROBLEMS AND CARE OF THE MENTALLY RETARDED 7, 


10 (N.R. Bernstein ed. 1970). 
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Used in this promotive fashion, and without regard to possible legal con- 
sequences, Blatt’s suggestion is quite understandable. However, from a legal stand- 
point it may—like the right to treatment argument — give away too much in 
exchange for too little. For example, to the extent that one objective of advocacy — 
advocacy in the sense of system change—is to decarcerate incrementally and ulti- 
mately make it impermissible to confine totally any, except perhaps the manifestly 
dangerous or most profoundly retarded person, one is on more solid ground with 
the model of dependent and deprived than with the model of nonphysical illness, 


The sick model, of course, can lead to important decisions like Wyatt v. Stickney, 
in which Judge Johnson held explicitly that 


In the context of the right to appropriate care for people civilly confined to public 
mental institutions, no viable distinction can be made between the mentally ill and 
the mentally retarded. Because the only constitutional justification for civilly com- 
mitting a mental retardate, therefore, is habilitation, it follows ineluctably that 
once committed such a person is possessed of an inviolable constitutional right to 
habilitation 12 


The case for avoiding the sick role, as well as the medical model as a design 
for relief, rests on avoiding or minimizing institutional isolation as a permissible 
option. A dependency model more nearly fits a social welfare design for relief with 
emphasis on the normalization principle: Patterns and conditions of everyday life 
for the mentally retarded should be as close as possible to the norms and patterns 
of the mainstream of society. By any criterion of normalization, the hundreds of 
thousands of persons in publicly supported institutions for the mentally retarded 
are denied its application, and by referring to them as sick, society may well impede 
progress toward their reintegration into normal living patterns. 

Looking at the utility of “sickness” from yet another perspective, additional 
doubts arise. The sickness model, with its accompanying verbiage, carries too much 
ancient freight and contemporary mythology, including the imagery of contagion, 
a sense of peril, lack of control, and the potential for sudden and uncontrollable 
outbursts.13 This fear — whether rational or irrational —is more easily translated 
into a policy of confinement and isolation than the more neutral and surely less 
frightening terminology of dependent and deprived. Illness, as well as dependence 
and deprivation, implies need, but in settling on a descriptive as well as a promotive 
model, one should have in mind ultimate objectives. In a very real sense, words have 
uses, not meanings. For legal purposes, then, the advocacy movement should avoid 
the sick model (and obviously the bad model) and adopt operative and descriptive 
words which express needs. The movement should provide the basis for the estab- 
lishment of rights or entitlements and, most important, establish a predicate for the 
avoidance of total incarceration. 


a ‘holt, 503 F.2d 1305 (5th Cir. 
12344 F. Supp. 387, 390 (M.D. Ala. 1972), aff'd sub nom. Wyatt v. Ader! , 5 
1974). See. Bes Halpern, Chapter 13 of this volume; Comment, Wyatt v. Stickney oe cay. 
Civilly Committed Mental Patients to Adequate Treatment, 86 Harv. L. REV. pi Rape Rees, 
18 See generally D. ROTHMAN, THE DISCOVERY OF THE ASYLUM ch. 5 (1971). See also J. i Dat 
POPULAR CONCEPTIONS OF MENTAL HEALTH 46 (1961), where field research led to the conclusio! 
“the mentally ill are regarded with fear, distrust, and dislike by the general public. 
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ADVOCACY IN GENERAL 


Current descriptions of advocacy range from the relatively narrow confines of case 
representation to the virtually boundless arena of speaking and acting on behalf 
of the “client” group.14Itshould now be added that there is also considerable diversity 
when one comes to consider the role of the advocate and objectives of advocacy 
within a particular advocacy model. To illustrate the point and provide a further 
framework for the more detailed discussion of case advocacy, consider briefly two 
approaches to citizen advocacy. 

Dr. Wolf Wolfensberger conceives of citizen advocacy as, “a mature, competent 
citizen volunteer representing, as if they were his own, the interests of another 
citizen who is impaired in his instrumental competency, or who has major expressive 
needs which are unmet and which are likely to remain unmet without special interven- 
tion.”!5 On the other hand, the New York State Committee for Children views 
advocacy as, “a strategy to reduce the discrepancies between the services which are 
presently available to cope with problems. Advocacy is not a blueprint for the future, 
but a means of implementing better service systems for children.”16 

Whereas Dr. Wolfensberger (appropriately in my view) rules out agencies as well 
as professional persons, the New York proposal, although condemning the size, 
complexity, and fragmentation of existing delivery systems, proposes yet another 
State agency and ensures professional representation (although not a majority) on the 
Proposed child advocacy commission. Furthermore, in interviews with members of 
the legal staff of the New York State Department of Mental Hygiene, it was strongly 
Suggested that citizen advocacy should be directed to the broad category of youth and 
not simply to those who are retarded.17 On the other hand, one suspects that the 
broader the definition and focus of citizen advocacy, the greater the dispersal of 
individual conviction and concern, and the less likely it is that any special group 
will receive the attention it deserves. 

The structure, function, and operation of any advocacy program ultimately is 
dependent on the view of governmentheld by the individuals who initiate the program. 
If the government—and in particular, those agencies directly involved with the 
retarded citizen—is viewed as an amiable giant in need of an occasional prodding or 
afriendly reminder, then the New York proposal forastrategy to reduce discrepancies 
between services and needs makes some sense. Agencies and advocates discover 
each other, link arms, and walk off into a glowing sunset of prospective good deeds, 

On the other hand, if one adopts the government-as-enemy view and conceives 
of the paternalistic agencies of government as more often the enemy than the ally and 
to be feared most when desiring only to help, a very different concept of advocacy 


lFor a comprehensive discussion of “child advocacy” see A. Kann, S. POEMAN z un oe 
Cup Apvocacy (U.S. Dep't of Health, Education & Welfare, Pub. No. (OCD) ag i). i 
SWE WOLFENSBERGER, CITIZEN ADVOCACY FOR THE HANDICAPPED, IMPAIRED, ap i oan 'AN' : 
AN Overview 12 (U.S. Dep't of Health, Education & Welfare, Pub. No. ( a8) fee 2 ie ee 
‘New York State Committee for Children, A Child Advocacy System in New Yo A 


Governor Nelson A. Rockefeller 12 (1971). i) 
‘Interview with Martin Faust and staff in Albany, N.Y., April 16, 1973. 
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emerges. From this view a basic Operating principle is that the greater the distance 
between the advocate and government the better. Furthermore, there is explicit 
recognition that an adversary situation exists, that expressions of a mutuality of 
interest must be viewed skeptically if not cynically. One might bargain or promote 
arbitration or mediation, but always with the recognition that the enemy has been 
met. 


CASE ADVOCACY 


Interviews with members of the legal department of the New York State Depart- 
ment of Mental Hygiene revealed agreement on the need for advocacy both to resist 
admissions and to follow the individual thereafter through the various testing and 
classification processes, alterations of status or place of confinement, treatment or 
habilitation programs, progress toward release, and eventual release. Yet the belief 
was expressed that there is far less need for advocacy (at least preadmission advocacy) 
on behalf of the retarded than there is for advocacy on behalf of the mentally ill. The 
asserted reasons were that (1) there is less doubt about whether or not a person is 
retarded and (2) New York has changed its admission policy and now does not accept 
“borderline” cases, In the past, institutionalization was used to “get rid of a trouble- 
some, maybe low normal kid. But not now.”18 

Whether or not New York has changed its “troublesome kid” policy remains 
conjectural. However, whether or not the policy has been altered by administrative 
decision should not affect the need for case advocacy on behalf of those individuals 
facing confinement. Itis by no means clear that mental retardation is easily diagnosed 
or that institutionalization should follow ineluctably from even an accurate diag- 
nosis.!° There now appears to be a consensus that whether a person is retarded is 
not always clear and that within the category of retardation there are great variances 
in cause, performance abilities, needs, and habilitation possibilities.20 

Professor Murdock, in an excellent article, has written that, “the need for special 
advocacy is greatest in the institutional setting.”?1 There can be no question that he 
is correct, particularly if it is clear that the focus on “institutional setting” is suffi- 
ciently elastic to include the development of resources and techniques to resist 
admissions and commitments and to make certain that institutionalization occurs 


18Interview with Martin Faust and staff in Albany, N.Y., April 16, 1973. 

1° See Murdock, Civil Rights of the Mentally Retarded: Some Critical Issues, 48 Notre D. Law. 133, 
134-36 (1972). 

0One recent study points out that despite the highly questionable scientific validity of IQ scores, 
such scores are devastatingly important in the outcome of juvenile proceedings. In the New York 
family court system if a child has an IQ score below 70 he probably will go to a state school for the 
retarded. If the score is between 70 and 90, the lawyer will have a difficult time avoiding a similar 
commitment. Private institutions rarely, if ever, will accept a child with an IQ score below 90, or 
even 100. Sussman, Psychological Testing: Is It A Valid Judicial Function? 107 N.Y.L.J., July 31, 
1973 at 1, 4. 

*!Murdock, supra note 19, at 146. 
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only as a last resort. The Willowbrooks22 and Partlows®3 tell their own horror stories 
in support of this proposition, but there is a quiet body of data which makes the point 
even more compelling. 

Placement in an institution for the mentally retarded person, who nearly always 
will be under the age of 18,24 in all likelihood will result in an extended stay. The 
mentally retarded have a current median institutionalization stay of almost 15 
years.?5 About one-third of all such residents have a current length of stay of 10-19 
years; another one-third have acurrent stay of 20 or more years.26 Sixty-eight percent 
of the residents had no leave during the year,2” and only 1 percent were expected to 
be discharged within 6 months.28 Most mentally retarded persons will be found in 
large public institutions with a median population of 1,82029 and with an average of 
$11.64 per day spent for their maintenance,20 most of which is spent for attendants, 
matrons, and maintenance employees,3! 

Commitment statutes in all but six states provide for the involuntary confine- 
ment of the mentally retarded by special statutory provisions similar or identical to 
those used for the mentally ill.32 Contested admission or commitment procedures 
are virtually nonexistent. The process will nearly always be a type of voluntary or 
substituted consent procedure with a relative or guardian initiating institutionaliza- 
tion, often following a physician’s advice33 (about 41 percent of the time according 
to one study).84 Thus are the retarded brought to the closed world of the asylum, in 
silence, and until recently, in silence they would remain. 

If the “lawyer representing a prospective patient in a typical [mental illness] 
commitment proceeding is a stranger in a strange land without benefit of guidebook, 
map, or dictionary,” 35 the lawyer for the retarded citizen is simply a stranger. For 
example, in a comprehensive study of California practices regarding the retarded, it 
was found that 38 of 40 judges responding to the question reported that counsel was 
never present at commitment hearings.3° A few judges informed the parents of their 
tight to counsel in the light of unnamed Supreme Court decisions, but the vast 


22See New York State Ass'n for Retarded Children v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973), 
3 See Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972), aff'd sub nom. Wyatt v. Aderholt, 503 


F.2d 1305 (5th Cir. 1974). 

°4U.S. Dep’r oF HEALTH, EDUCATION & WELFARE, Pus. No. (OS) 73-81, MENTAL RETARDATION SouRCcE 
Book 39, 47 (Sept. 1972) [hereinafter cited as Source Book]. See generally Renelli y. Department 
of Mental Hygiene, 73 Misc. 2d 261, 340 N.Y.S.2d 498 (Sup. Ct. 1973) (tragic consequences of 12 years 
of confinement at Willowbrook). 

®°Source Book 40. 

26 Jq, 


271d. at 40, 51. 
Bld. at 51. 
91d. at 39, 42, 
wld. at 13, 30. 
ld. at 13, 39-40, 
THE Law 37 (rev. ed. S. Brakel & R. Rock eds. 1971). 
* See, opens en eared Kaake E Diani eab Anene To the Manty Retarded: 
if The California Experience, 60 Caur. L. Rev. 438, 447-48 (1972). 
Source Book 39. 
Cohen, The Function of the Attorney and the Commitment of the Mentally Ill, 44 Texas L. Rev. 
424 (1966), 
36Kay et al., supra note 33, at 460. 
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majority believed that an attorney was not only unnecessary, but also inappropri- 
ate.3’ Parents appeared to share the judges’ views on counsel and none of the 
parentsinterviewed from one region either consulted an attorney or gave any thought 
to doing so.38 The authors of the California study concluded that: 


itmay be inferred from the almost total absence of attorneys in the commitment pro- 
cess and their low visibility as counsellors for the families of the retarded that this 
field is not perceived as one in which attorneys are particularly useful except as 
estate planners. Until very recently there was scant indication in professional legal 
journals that mental retardation is an area that attorneys should know about or that 
the mentally retarded and their families are potential clients whom attorneys should 
be prepared to serve.39 


Justice Blackmun, discussing the broad power of the state to commit civilly and 
the large number of persons affected, remarked, “it is perhaps remarkable that the 
substantive constitutional limitations on this power have not been more frequently 
litigated.”4° The absence of legal challenges may come as a surprise to the uniniti- 
ated, but it is hardly remarkable. For the mentally ill, lawyers either are not involved 
or if involved appear to be ineffective as advocates.4! For the mentally retarded 
citizen the fact that lawyers simply have not been involved goes a long way toward 
explaining the absence of appellate review. This situation, of course, is being reversed 
for the retarded person, and in a curious fashion. 

In response to this author’s inquiry, the National Center for Law and the Handi- 
capped indicated that the center was unaware of any special legal services for the 
mentally retarded.42 On the other hand, there are dozens of important civil actions 
that have been decided or are presently in the courts dealing with the denial of the 
civil rights of the retarded.43 Thus, the current situation may be described as involv- 
ing a flurry of legal advocacy for the retarded at the test case litigation level and 
virtually no case advocacy at the preadmission or admission level.44 

The “granddaddy” case on lawyers for the mentally retarded was not decided 
until 1968. In Heryford v. Parker,45 the Federal Court of Appeals for the Tenth 
Circuit held that under the due process clause of the fourteenth amendment, a 


37 Id. at 465. 

387d. at 481. That the parents are often reporting their own inability or lack of resources to deal with 
the child may go a long way toward explaining this phenomenon. 

397d, at 528. 

40 Jackson v. Indiana, 406 U.S. 715, 737 (1972). r 

4l See Cohen, supra note 35. Contra, e.g., Wenger & Fletcher, The Effect of Legal Counsel on Admis- 
sions to a State Hospital: A Confrontation of Professions, 10 J. HEALTH & SOCIAL BEHAVIOR 66 
(1969). It should be noted, however, that effectiveness Was measured by performance at the hearing 
and not in pursuing substantive or procedural issues through appeal. 

Letter from Ms. Marcia P. Burgdorf to Ernest Nagler (research assistant to the author), April 23, 
1973. 

‘The Council for Exceptional Children, 1411 S. Jefferson Davis Highway, Suite 900, Arlington, 
Va. 22202, regularly publishes summaries of pending and completed litigation concerned with 
handicapped children. The point in the text will be illustrated by consulting any issue of this 
publication. 

“Until the decision in Jn re Gault 387 U.S. 1 (1967), juveniles rarely had attorneys and very few 
cases ever were appealed. In the area of juvenile justice, efforts at case representation and test 
case litigation appear to be proceeding apace. 

45396 F.2d 393 (10th Cir. 1968). 
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mentally deficient youngster was entitled to legal counsel in a judicial proceeding 
initiated by the mother and leading to confinement in a state institution. It must be 
stressed that the Wyoming statutory procedure focuses on the court as the commit- 
ting agency, whereas, for example, in New York the judiciary is relegated to a post- 
commitment role.46 Thus, the matter of preadmission legal advocacy may in the first 
instance be determined by the nature of the commitment process.47 

The commitment process used in Heryfordis characteristic of the overwhelming 
number of cases leading to the confinement of the retarded: the process is denomi- 
nated a voluntary admission—more accurately, a form of substituted consent—and 
is initiated by a close relative in the assumed interest of a young person. In Heryford 
the court found that there was not an explicit waiver of counsel and, although it 
recognized the issue, did not find the occasion to resolve the possibly conflicting 
interest of the person who initiated the process and the interest of the child.48 

That the vast majority of commitments or admissions of the retarded involve 
children and are accomplished by the consent of a parent or guardian probably 
accounts for the fact that the right to counsel aspect of Heryford has received prac- 
tically no subsequent judicial attention and little attention in the literature.49 And 
yet, in my view, there is a vital role for case advocacy, whether it be performed by 
lawyers ornonlawyers acting as lay advocates, possibly in a guardian ad litem capacity. 

An Ohio court of appeals recently confronted the right to counsel question in a 
civil commitment proceeding and was more articulate concerning the demands of 
advocacy than most courts.5° The petitioner was committed without counsel and 
raised the denial of counsel question through habeas corpus. The state actually 
argued that, as a civil proceeding, no right to counsel attached. As one would expect, 
the court rejected the argument that the label was the controlling factor and chose 
to focus on the fact of involuntary confinement. Proceeding from there, the court 
established a constitutional right to be heard and reasoned that such right would be 
of little avail without a right to counsel.5! 


“6See N.Y. MENTAL HYGIENE LAW § 33.01-33.35 (McKinney Supp. 1973). 

“Compare New York ex rel. toes v. Stanley, 17 N.Y.2d 256, 217 N.E.2d 636, 270 N.Y.S.2d 573 
(1966) with Briggs v. Arafeh, 411 U.S. 911 (1973), aff'g mem. sub nom. Logan v. Arafeh, 346 F. Supp. 
1265 (D. Conn. 1972). The former case held that “an indigent mental patient, who is admitted to 
a mental institution, is entitled, in a habeus corpus proceeding (brought to establish sanity), to the 
assignment of counsel as a matter of constitutional right.” 17 N.Y.2d at 256, 217 N.E.2d at 636, 
270 N.Y.S.2d at 573. The latter case held that a statute permitting a ea emen commitment 
without a hearing was valid when followed by a full hearing with a right to counsel. 

‘8For a disclision GHEE indigent parent's right to counsel in child neglect and dependency proceed- 
ings, see In re B., 30 N.Y.2d 352, 285 N.E.2d 288, 334 N.Y.S.2d 133 (1972) (right of counsel upheld 
because of potentially serious consequences); Jn re Robinson, 8 Cal. App. 3d 783, 87 Cal. Rptr. ve 
(Dist. Ct. 1970), cert. denied, 402 U.S. 964 (1971) (right to counsel denied because proceeding base 
On State’s bi lent objectives). A eh ae S 

* Virtually al tie casks Hel eae some use of Heryford are in the area of juvenile justice, piha 
sprinkling of cases in the area of mental illness. See, e.g, In re Barnard, 455 F.2d oe 1376 D F 
Cir. 1971); Lesšard v. Schmidt, 349 F. Supp. 1078. 1097-98 (E.D. eee en Lop! 
definitive decree, 414 U.S. 473 (1974), clarified, 379 F. Supp. 1376 (E.D. Wisc. F 
Proced Å . Ct. 1943 (1975). p 

In re Pons OSA y 2d 22, 292 N.E.2d 330 (1972), rev'd on other grounds, 35 oie St. 2d 
142, 298 N.E.2d 529 (1973). Although the case concerned a mental illness commitment, no distinc- 


s tion was made as to the mentally retarded. 
Lld. at 26-28, 292 N.E.2d at 334. 
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Just asin a criminal prosecution, effective participation in the hearing would require 
a knowledge of the law, both as to procedural and substantive prerequisites to a 
valid commitment order; a knowledge of the rules of evidence and the ability to 
examine and cross-examine witnesses; and the ability to construct and present a 
case as to factual issues. In addition, some acquaintance with current theories of 
mental illness might be necessary.52 


This characterization of the function of counsel obviously is not unique. It flows from 
the recognition of a liberty-depriving situation as inherently adversarial and extracts 
from the many tasks that an advocate might perform for a client those which are at 
the most visible core.53 

A natural question at this point is whether the same needs and functions apply in 
a situation where the loss of liberty is packaged in consensual form, where quite 
often the anguish of the parent or guardian and the impassive testimony of test scores 
seem reasonable assurance that there is no other choice, where any form of scrutiny 
or contentiousness would appear to inject needless suffering into an already painful 
situation, The author's response to this basic question—fully recognizing the reason- 
ableness of disagreement—is contained in the following general rule: 


No person should be admitted to any institution for the mentally retarded [or the 
mentally ill] without having counsel or a counsel substitute available. Although 
the role of counsel or the counsel substitute may vary, in no event may representa- 
tion be waived. 

A short-term emergency or observational confinement, which may not exceed 
30 days, may be accomplished without representation, but the [agency with com- 
mitment authority] must be notified within 24 hours and a representative provided 
within 24 hours thereafter. 


The principle, or standard, proposed here proceeds from the premise that for 
the purpose of obtaining an independent advocate or representative, there is no such 
thing asa voluntary admission to an institution for the mentally retarded.54 There 
is tacit recognition that the interests of the moving party and the alleged retarded 
person may conflict and that, at a minimum, the person proceeded against requires 
the aid of a presumptively disinterested party with a clear and unequivocal duty to 


52d. at 29, 292 N.E.2d at 335. 

53 See generally F.R. Marks, K. Leswinc & B. Fortinsky, THE Lawyer, THE PUBLIC AND PROFES- 
SIONAL RESPONSIBILITY 9-10 (1972). 

54The mentally retarded are to be found in three major types of institutions: public institutions for 
the retarded, private institutions for the retarded, and state mental hospitals. In 1969 there were 
32,000 persons with a primary diagnosis of mental retardation in state mental hospitals and 33,000 
persons in private institutions. See SOURCE Book 3. The principle, as stated, includes all facilities. 
There is a temptation to exclude private facilities, where one can reasonably assume a higher 
standard of care, a smaller number of residents, possibly a shorter stay, and generally a higher level 
of affluence enjoyed by the parents. If private facilities were excluded, however, one would be 
opting basically to give persons with money or some other form of influence a greater measure 
of control over the lives of others than those less fortunate. Should military schools or boarding 
schools for the exceptional and nonexceptional child also be included? Perhaps in logic they should. 
Indeed, opponents of the principle can extend this form of argument to parental insistence on one 
public school as opposed to another since this involves at least a temporary loss of liberty. 

I have opted for one point on the extended continuum of loss of liberty, while at the same 

time attempting to leave untouched traditional areas of parental or guardian authority. It is one of 
many possible balances and others, hopefully, will be argued for. See note 86 infra. 
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represent the client. This representative must have the obligation to scrutinize, 
challenge, explore and develop alternatives, and, if need be, to be contentious, 
time-consuming, and untrusting.55 

The role conceived here is what Justice Fortas had in mind, in Kent v. 
United States,56 when he wrote, 


[w]e do not agree with the Court of Appeals’ statement, attempting to justify denial 
of access to [a juvenile’s social records], that counsel's role is limited to presenting 
‘to the court anything on behalf of the child which might help the court in arriving 
at a decision; it is not to denigrate the staff's submissions and recommendations.’ 
On the contrary, if the staff's submissions include materials which are susceptible to 
challenge or impeachment, it is precisely the role of counsel to ‘denigrate’ such 
matter,57 


The case advocate’s mission includes the scrutiny and development of his client’s 
position at every stage of the proceeding, including the circumstances of initiation 
(paying particular attention to the motives of the petitioning party and being alert 
to conflicts of interest) and examination and testing, making certain of the precise 
nature and extent of the claimed impairment, the availability and exploration of 
alternatives, and study of all the available records.58 

Lawyers who function within the juvenile justice system face many of the same 
dilemmas which await counsel (or for that matter counsel substitutes) in the mental 
retardation field.59 The Juvenile Justice Standards Project poses the questions. in 
this fashion: 


To what extent should the defense attorney permit the child-client to define his 
own ‘best interests’ and confine his representation to attempting to secure that result 
for his client? Should he take a similar position, only deferring to the wishes of the 
parent rather than the child? Alternatively, are there circumstances in which the 
defense attorney must himself determine what is best for his client even though Be 
opinion differs from that of the child or his parents? Or is there a middle course? 
For instance, might the defense lawyer's obligation be to supervise the court piore 
to see that relevant information comes before the court and that the laws are properly 


applied?60 


The report of the project does not attempt to answer these questions. However, 
itis made clear that the attitude of counsel toward the process is likely to be deter- 


sence note 53 supra. 
383 U.S. 541 (1966). ‘le a 
571d. at 563. See also Anders y. California, 386 U.S. 738, 744-45 (concept of “active advocate” in the 
appellat Z ` AN 
See Andee Chambers, Providing Effective Assistance of Counsel for Persons Facing a 
Commitment, 45 Miss. L. REV. 43 (1974), for an exhaustive ee of the function of counsel 
and i t counsel’s duties be statutorily prescribed. d ; 
59 Gatil P esir PE ER for a Supreme Court decision on a right of nee os ig 
5 a i i in need of supervision, dependency, 
at least whi t is an issue. In the areas of persons in ne 7 
ani DEEE where a disnee in custody is the most drastic judicial power, the need shifts to the 
i i i ict of interest. 
Parents, and b; to the child where there is a conflict oi ‘ 
®lnstrrure oF Ee ‘Avatar tee JUVENILE JUSTICE STANDARDS PROJECT: Pe REPORT 
PLANNING Puase, 1971-72, at 299 (Feb. 1973) [hereinafter cited as JUVENILE JUSTICE STANDARDS 
Report]. 
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minative of the role assumed. That is, if the system is regarded as generally beney- 
olent and likely to be helpful, counsel may be far less contentious and far more 
ready to override his client’s desires than if the system is viewed as penal and harm- 
ful. In this regard the official policy of the family court branch of the New York 
City Legal Aid Society is quite interesting. According to that policy, lawyers in family 
courts (law guardians is the official designation) must act Strictly as advocates for 
the wishes of their juvenile clients in delinquency and Persons in Need of Supervi- 
sion (PINS) cases.6! In child protection cases, however, law guardians are admonished 
to decide whether the child is capable of determining his best interests. If so, the 
law guardian slips into his role as advocate. If not, the law guardian does not try to 
decide what is best for the child, but instead acts as a kind of ombudsman or neutral 
monitor of the proceedings, making sure that proper procedures are followed and 
that all relevant facts, including any wishes expressed by the child, are made known 
to the court.2 

It may be that cases involving the mentally retarded more closely resemble child 
protection cases than delinquency cases. In the latter type of case some form of 
misbehavior by the child must be shown, whereas in the former the child is more 
victim than offender. In the case of dependency, abuse, or neglect, all states have 
identified situations that will permit official interventions, usually court action, 
based ona failure to provide children with minimum standards of care.63 

As the New York City law guardian approach Suggests, one may recognize 
differences in the type of case for the purpose of how advocacy is to be performed 
and at the same time reaffirm the need for advocacy. For example, before a child is 
removed from the home, an advocate could explore homemaker services, counseling, 
or a limited form of foster care and could attend to nutritional or medical needs 
seemingly unrelated to the primary problem. The advocate for a child in a delin- 
quency or dependency situation is confronted with the same institutional horrors as 
the advocate for a retarded person and it is this factor which must always shape his 
attitude toward the case,64 

Thus far the question of case advocacy has been approached in terms of whether 
there is need and, if so, the possible functions to be performed. There is also the 
very basic question of how advocates might be provided. Should attorneys be selected 
on a case-by-case basis? If so, should they come from a community pool composed of 
lawyers with demonstrated interest and competence in the area? Should there be an 
agency —a retardation advocacy office —using only full-time personnel? Should such 


SPINS refers to persons in need of supervision which, in turn, refers to juveniles who engage in 
noncriminal conduct — for example, running away from home, keeping late hours, or truancy — 
subjecting them to family court jurisdiction. 

For a discussion of the difference between juvenile delinquents and persons in need of 
supervision, see In re C., 32 N.Y.2d 588, 300 N.E.2d 424, 347 N.Y.S.2d 51 (1973), holding that 
PINS may not be confined in a state training school with juvenile delinquents. A hearing under the 
Family Court Act is to determine if a delinquent is in need of supervision, treatment, or confinement; 
in a PINS case, such a hearing is to determine whether the child requires supervision or treatment 
only. 

62 JUVENILE JUSTICE STANDARDS REPORT 300. 

635. Katz, WHEN ParENTS Fam 57-58 (1971). 

®4See generally JOINT COMMISSION ON MENTAL HEALTH OF CHILDREN, CRISIS IN CHILD MENTAL HEALTH 
283-85 (1970). 
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an agency be a statewide service, local, or mixed? Is it realistic to focus on attor- 
neys as advocates or should one encourage experimentation with a form of lay 
advocacy, perhaps with attorney supervision? 

Previously, I made an extensive study of commitment procedures in Texas and 
Colorado, with particular emphasis on the function of the attorney. Both states 
relied on an appointive counsel system but had no requirements of demonstrated 
interest or competence. The performance of the appointed attorneys was found to 
be perfunctory and practically useless. In assessing the possible causes for the lawyers’ 
purely ceremonial role, it was suggested that nothing in the tradition of the legal 
profession provided even the rhetoric for lawyering in this area; the lawyers had no 
background or experience in the problems of the mentally ill; there were no incen- 
tives, financial or otherwise, to contest the process employed; identification with 
the client was wholly lacking; the system and its functionaries, particularly the 
equally confused judge, reinforced expectations of perfunctory performance; and 
the rhetoric of benevolence linked with the supposed hopelessness of the individual's 
condition caused the attorney to succumb to the experts and their unadorned 
conclusions.65 

Other studies have reached far more optimistic conclusions about the effective- 
ness of legal representation in commitment proceedings. One study found that the 
“participation of lawyers in decision making regarding involuntary hospitalization 
of the mentally ill significantly increases the rate of out of court settlement and 
decreases the need for court hearings as a final recourse.” 66 In another study, Wenger 
and Fletcher observed 81 commitment cases; in 66 the patient was not represented by 
counsel, whereas in 15 he was.§7 The results were striking: 61 of the 66 without 
counsel were admitted, yet only 4 of those with counsel were admitted.®8 The authors 
went further and attempted to determine whether counsel had affected the decision 
or whether individuals who were not mentally ill, or not within the statutory criteria, 
were more likely to acquire legal counsel. To accomplish this, the authors categorized 
each proposed patient prior to the hearing as to whether or not he met the legal 
criteria for commitment. Again, the results were striking. Twenty-three borderline 
cases without counsel all were admitted, whereas of the 6 borderlines with counsel, 
Only 3 were admitted. A total of 23 individuals were judged by the authors not to 
meet the criteria, 15 without counsel and 8 with counsel. Ten of the 15 without 
counsel were admitted and none of those with counsel was admitted.®° 

There are, of course, the inevitable problems of methodology and omission. 
In the jurisdiction studied, counsel was allowed but not mandatory, and the authors 
did not know how a patient was informed of the right to counsel nor were they clear 


i in Iowa reached similar 
See general Cohen, supra note 35. A subsequent study of commitments in ar s 
R Nole: Center bni Studies Project: Facts and Fallacies About Iowa Civil Commitment, 


55 Iowa L. Rev. 895 (1970). i i iatri: 
Kumasaka & Stokes Involuntary Hospitalization: Opinions and Attitudes of Psychiatrists and 


described in detail the possible 
Lawyers, 13 COMPREHENSIVE PsycHIATRY 201 (1972). I have h b 
prehearing responsibilities of attorneys and indicated the importance of such tasks in reaching 


appropriate settlements. See also Cohen, supra note 35, at 452-55. 
z Wenger & Fletcher, supra note 41, at 69. 
Id. 


ed. at 70. 
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on how counsel was provided or obtained. Whether or not counsel was the determi- 
native factor in the results achieved depends heavily on the accuracy of the authors’ 
determination of whether or not the Prospective patient fit the typically vague 
Statutory criteria. The reader is not told how the classifications were made, whether 
Wenger and Fletcher had previous experience at this most difficult task, or whether 
they attempted to replicate their ability to perform the diagnostic-legal task. 

A most important factor in such a study is precise information on the regularity 
of the appearance of counsel. Except for the limited observations reported, no 
additional information was provided. The irregular appearance of attorneys in these 
proceedings may have been productive of affirmative results. That is, the mere pres- 
ence of this unknown factor with the potential for asking difficult questions or 
disrupting schedules which are constructed on the speedy processing of proposed 
patients, was likely to result in settlements, discharges, or even a victory at the 
hearing. The regularappearance of counsel— certainly of the sort that I have observed 
and others have reported on—would quickly dispel the myth of professional compe- 
tence and the prospect of challenge, and the system would probably settle into its 
comfortable regimen of routine and speedy processing. 

A study conducted at the State University of New York at Albany's School of 
Criminal Justice involving the impact of counsel in juvenile delinquency proceedings 
in that “populous, northeastern New York County with urban and suburban char- 
acteristics,” casts some doubt on the Wenger and Fletcher study. The data showed 
that juveniles with counsel were far more likely to be adjudicated delinquent and 
incarcerated than juveniles without counsel.?° This result was unexpected and 
required rethinking the implications of the Gault 7! decision. It had been rather 
easy to assume that a basic objective of reform had been won when the Court extend- 
ed the right to counsel to juveniles facing incarceration as delinquents, whereas in 
fact this confuses a technique with an objective, a question with a solution. The 
ultimate objective was not to secure a right to counsel. Nor was it, as Attorney 
Charles Garry likes to Stress, the assistance of counsel.’2The objective was, through 
the use of counsel, to assure young people a fair hearing, by requiring rigorous in- 
vestigation, forcing the state to make its case, and avoiding the unknowing relin- 
quishment of rights. As a result of the study, this ultimate objective seems elusive. 

One tentative explanation for the result of the study suggested that adjudicative 
and dispositional outcomes were not related to the function performed by counsel. 
Rather, they were related to the judge’s decision to ensure legal representation. 
In other words, when the judge decided that an adjudication or commitment was 
not called for, he had techniques to communicate this decision and ensure a waiver 
of counsel. On the other hand, when he was predisposed to adjudicate and commit, 
he made certain that counsel was present, partly in order to protect the validity 
of his decision. The decision having been made, counsel’s presence was largely 
ceremonial and unlikely to be productive. The appointment of counsel, then, had 
become an effective device to protect the court and the record, but not the child. 


vents & Siegel, The Organization Man: Legal Counsel in the Juvenile Court, 7 Crm. L. BULL. 
44 (1971). 

71n re Gault, 387 U.S. 1 (1967). 

72See A, GINGER, THE RELEVANT LAWYERS 31 (1972). 
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Thus, the question to be asked of all studies which purport to show an affirma- 
tive impact when counsel is present relates to the process of how counsel and client 
come together. When counsel is always present there is a threat of cooption by a 
system committed to speedy Processing, and when his presence is irregular one 
must be very cautious about causal statements without a full exploration of the 
dynamics of appointment, prehearing roles performed or not performed, and the 
location of the decision-making powers —a power which rarely will be effectively 
exercised at the point at which Purported decision making is most visible 


THE NEW YORK MENTAL HEALTH 
INFORMATION SERVICE 


The New York Mental Health Information Service (MHIS) has been described as 
“history’s first genuine legislative concern with providing effective legal safeguards 
for persons sought to be committed to mental hospitals.”73 It is of sufficient signif- 
icance to warrant a special review in a study focusing on case advocacy for the 
mentally retarded. MHIS was established in 1965 largely in response to a study 
conducted by the Bar Association of the City of New York.74 Although there has 
been substantial revision of the Mental Hygiene Law, effective January 1, 1973, 
including an expansion of the client population of MHIS to include the mentally 
retarded, the statutory duties assigned MHIS remain basically unaltered,’ 


Gupta, New York's Mental Health Information Service: An Experiment in Due Process, 25 RUTGERS 
anak 405, 410 (1971). See also literature cited at note 139, Strauss, p. 469, Chapter 15 of this 
volume. 

74 SPECIAL COMMITTEE TO Stupy CoMMITMENT PROCEDURES OF THE ASSOCIATION OF THE BAR OF THE 
City or New York, MENTAL ILLNESS AND DUE Process 14 (1962), 

75N.Y. MENTAL HYGIENE LAW § 29.09 (McKinney Supp. 1973): 

(a) The mental health information service of the state in each judicial department of the 
supreme court is continued. The head of such service in each judicial department and 
such assistants and such staff as may be necessary shall be appointed and may be removed 
by the presiding justice of the appellate division of the judicial department. Appointments 
and transfers to the service shall comply with the provisions of the civil service law and, 
except for the head of the service in each judicial department, all such positions shall be 
in the competitive class of the civil service. Standards for the qualifications of the personnel 
in the service having duties requiring direct contact with patients and their immediate 
families shall be established in agreement with the commissioner. 

(b) The mental health information service in each judicial department of the state shall perform 
the following duties subject to directions made and rules and regulations promulgated by the 
presiding justice of the appellate division of each department: 

1. study and review the admission and retention of all patients. 

2. inform patients and, in proper cases, others interested in the patients’ welfare concerning 
procedures for admission and retention and of the patients’ rights to have judicial hearing 
and review, to be represented by legal counsel, and to seek independent medical opinion. 

3. in any case before a court, to assemble and provide the court with all relevant informa- 
tion as to the patient’s case, his hospitalization, his right to discharge, if any, including 
information from which the court may determine the need, if any, for the appointment 
of counsel for the patient or the obtaining of additional psychiatric opinion. 

4. provide services and assistance to patients and their families and to the courts having 
duties to perform relating to the mentally disabled or the allegedly mentally disabled, 
who are admitted pursuant to articles thirty-one, thirty-three and thirty-five of this 
chapter, as may be required by a judge or justice thereof and pursuant to the regulations 
of the presiding justice of the appellate division of each judicial department. / 
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MHIS is assigned a preadmission role: providing the court with relevant clinical 
and social information as well as information relating to the possible need for 
counsel or additional psychiatric opinion. Beyond this, MHIS is to receive notice 
of such things as alteration in status and has the duty to review such actions and 
to seek postadmission hearings when appropriate. 

The statute is sufficiently vague that MHIS could perform as a neutral agency, 
as an agent of the court, or as an agent of the resident or proposed resident. Inter- 
views conducted with members of the legal department of the department of mental 
hygiene revealed that only one of the MHIS units, the First Department (New York 
City area), assumes the role of partisan advocate.’°For the others, as one attorney 
expressed it: 


MHIS is part of the judiciary and is therefore a neutral agency: it represents neither 
the patient nor the hospital. . . . In the case of paranoid patients who feel that they 
have been ‘railroaded’ into the hospital, the service assures that they have been 
legally admitted.77 


This may be of some comfort to the judiciary and the doctors, but it hardly rep- 
resents an assurance of advocacy on behalf of patients or residents. 

A study of the MHIS by Raj Gupta,78 a staff attorney with New York Univer- 
sity Medical Center, has disclosed some of the strengths and serious shortcomings 
of the agency. In practical effect MHIS is a branch of the judiciary, and in 
each of the state’s four judicial departments there is a director responsible to 
the presiding judge of the department. The statute is silent concerning the qual- 
ifications of MHIS staff, and the scheme of appointments in each department 
reflects the personal philosophy of the presiding justice. The First and Second 
Departments—basically, New York City and its immediate environs—are staffed 
primarily by lawyers, whereas the Third and Fourth Departments—northeastern 
and northwestern New York —are staffed almost exclusively by social workers.79 


Previous to the recodification, MHIS served only involuntary patients in state hospitals for the 
mentally ill, voluntary patients under the age of 21, and individuals who might require hospitaliza- 
tion during the criminal proces. Now MHIS is to serve all patients admitted to facilities for the 
mentally ill, residential care and treatment facilities for the mentally retarded, and facilities for 
the treatment of alcoholism. The 1973 legislature increased the appropriation for MHIS by 
75 percent to provide additional staff and support resources. 

76Interview with Martin Faust and staff in Albany, N.Y., April 16, 1973. 

77 Id. 

78 Gupta, supra note 73. 

Id. at 417. A more recent study shows the following staffing patterns by departments in 1973: 


First Second Third Fourth 
Staff department department department department 
Supervisory 2 5 2 2 
Legal 21 41 2 0 
Social work 4 3 5 14 
Clerical 11 38 6 9 
Total 38 BT 15 25 


Assembly of the State of New York, Ways and Means Committee, Willis H. Stephens, 
Chairman, Staff Paper: The MHIS: A Program Review and Suggestions for Reform 9 (July 31, 
1973) [hereinafter cited as Committee Report on MHIS]. 
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Although the First and Second Departments reflect a preference for lawyers 
and each services about the same number of admissions, the First Department 
commitment to advocacy results in a considerable difference in the service provided 
patients and prospective patients. First, a greaternumberof hearing requests originate 
in the First Department. Second, it appears that the higher the rate of requests for 
hearings, the higher the rate of discharge as a result of settlement. Indeed, patients in 
the group first asking for a hearing and then withdrawing the request had a 4 to7 
times better chance of discharge than those who obtained a hearing and judicial 
determination.®° 

Social workers were found to view their role as “helping” the patient. In trying 
to inform patients of their legal rights, they tended merely to transliterate orally 
statutory provisions as already set out in the notice to the patient.8! In sum, in the 
Third and Fourth Departments there appeared to be less advocacy and thus less 
negotiation and open fighting for patients’ rights. 

Thesituation hasnot gone unnoticedin the New York legislature, with a dramatic 
increase in MHIS funding (75 percent) the not surprising occasion for reassessment. 
A report to the powerful Ways and Means Committee states that “unequal protection 
exists under current law.”82 The report concludes that: 


1, The MHIS has not become the state-wide agency as originally envisioned 
due to the statutory departmental flexibility and decentralization of the MHIS, 
All patients in the State are entitled to the same services regardless of their geograph- 
ical placement. Therefore, the MHIS should be centralized under the Admin- 
istrative Board of the Judicial Conference, the central policy-making authority 
in the Judiciary. The Board would be charged with the duty to promulgate uniform 
rules and regulations, reporting procedures, staffing patterns and the overall admin- 
istration of the MHIS. 

2. In response to the changing legal and social expectations surrounding the 
question of patients’ rights, a Mental Health Legal Assistance Panel (MHLAP) 
should be established, This panel of specialized attorneys would provide competent 
and continuous representation for patients who chose to be so represented, This 
is the most effective and practical way to insure that a patient receives an adequate 
and more than perfunctory safeguard of his constitutional rights,83 


The MHIS model has been followed elsewhere84 and has been proposed for 
Michigan and Ohio.85 One wonders, however, if the role conflict will be recognized 
and avoided. The call here, once again, is for partisan advocacy and the avoidance 
of divided loyalties. It seems inherently unworkable to have a system whereby the 
Same individuals must serve the court, inform or representa client, and deal regularly 
With institutions. One of the great strengths of the legal profession lies in client 


“Gupta, supra note 73, at 422. 

81 fd. at 442-43, 

#? Committee Report on MHIS, supra note 79, at 10. 

"Id. at 16. ? 

On April 9, 1971, Maryland created a mental health information and review service. See Abrams, 
Legislative Efforts to Reform Civil Commitment, 1 Mb. L. F., Summer 1971, at 12. i 
Ohio S.B. 336, 110th Gen. Assembly, Reg. Sess. § 5123.02(B) (1973-74) requires that the service 
be notified and investigate in the case of an application for voluntary admission of a minor or 
incompetent person. See Andalman & Chambers, supra note 58, for a description of efforts to 

Provide legal representation for the mentally ill in seven jurisdictions. 
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selection and independence and these strengths should be preserved in whatever 
system of advocacy ultimately is adopted. 


A NEW ADVOCACY 


At the beginning of this paper, it was stated that it was a rather easy task to construct 
a solid argument for a right to counsel by using the “helpful analogy” approach. It 
was also hinted that the issue properly posed may not be a right to counsel, but rather 
a right to assistance and representation and that an extension of the right to legal 
counsel may not be the best answer. If one answers the threshold question of a right 
torepresentation in the affirmative, thena series of specific implementation questions 
arises. The evidence isso scanty and confused on individual versus collective arrange- 
ments, state versus local, and part time versus full time that one must be candid and 
concede that whatever choice is made, it must be based primarily on surmise or 
intuition. Current proposals appear to favor a collective approach, based on the 
assumption that this approach will provide full-time attorneys with an advantage 
over private attorneys in terms of credibility, expertise, interest, and availability. 
One can hardly be sanguine about the performance of private attorneys, given the 
research previously reported here. On the other hand, the performance of the MHIS 
in the First Department suggests caution in any attempt to develop collective advocacy 
services. 

At this point, the author will add another intuitive item to the possibilities noted 
earlier and express the strong belief that the future of representation for the retarded 
citizen is not in the legal profession, although there may be an important role for 
lawyers in the proposal that follows. As an introduction to this proposal, consider 
this excerpt from a previous article by this author,86 dealing with prisoners’ 
rights: 


Once it is shown, for example, that the right to counsel is critical at trial, 
by a parity of reasoning it can be shown that where counsel may not be required— 
say at interrogation or sentencing—there is a problem. The statement of the 
problem —typically in analogical form—carries with it the answer. 

Reasoning and argument by analogy is, of course, not unique to the legal 
profession. However, in fashioning litigation—particularly when the case involves 
a challenge to an existing practice—lawyers seem umbilically tied to the use of 
analogy. In the prisoners’ rights area—indeed, in the entire correctional area—one 
of the dominant approaches can be reduced to a syllogistic type statement: Process 
A is virtually identical to process B. Process A requires an X while process B 
does not. Therefore process B should have an X.87 


86Cohen, The Discovery of Prison Reform, 21 Burr. L. REV. 855, 868-69 (1972). ; 

87X may be counsel, notice, an impartial tribunal specificity in rules, and the like. The invested 
Process (A) will be found by looking to virtually any situation—especially the pretrial and trial 
aspects of criminal law—where liberty or a “grievous loss” is involved. Process B, the one found 
lacking, is found by looking at almost any aspect of prison life and regulation. See Goldberg v. 
Kelly, 297 U.S. 254 (1970), requiring the rudiments of procedural due process before welfare 
benefits may be terminated. Goldberg has now become a necessary citation in any affort to extend 
procedural due process to prisoners’ grievances, particularly those involving internal discipline. 
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The trap of excessive reliance on analogy is the limitation it imposes on the 
development of more creative solutions to the problem and the apparent tendency 
to accept on faith the inherent worth of the missing factor $8 In the prisoner area, 
more and more courts are dealing with prisoners’ grievances concerning disci- 
plinary procedures. On the other hand, the grievances are real enough. Rules 
either are nonexistent or so vague as to be meaningless. The invocation and 
processing of alleged violations generally lacks even a semblance of procedural 
regularity. 

Prisoners rightly complain about false charges, being accused and adjudged 
by the same person, the denial of notice of charges, and a fair opportunity to 
defend or explain before an impartial tribunal, lack of legal assistance and dozens 
of other similar items. If the automatic response to these grievances is the handiest 
analogue, once again the definition of the problem will be allowed to create the 
solution. For example, is the problem the right to legal counsel at disciplinary 
proceedings or is it better stated as the inability of most prisoners to adequately 
prepare and represent themselves even if given the chance? 

Should the problem be defined as a lack of legal counsel, then the demand 
will be for counsel. It is exceedingly unlikely that lawyers in sufficient numbers in 
reasonable proximity to outlying institutions will even be available. If assistance 
and representation is the issue—and given the fact that the sixth amendment has 
not yet been moved into disciplinary proceedings—perhaps the search should be 
for a lay advocate or legal assistant-type program. Perhaps a better solution lies 
with a truly independent ombudsman along with the type of labor negotiation 
model being experimented with in the District of Columbia59 


Very much the same sort of analysis and questions applies to protecting the rights 
of the retarded citizen. Are there lawyers in sufficient numbers, with educational 
or experiential background in this area, who would be sufficiently motivated to 
devote their legal skills to the mentally retarded? Based on the legal profession’s 
bleak performance in the area of mental illness and its questionable value in the 
juvenile process, and based on the long history of rather complete neglect of the 
mentally retarded, one should pause before attempting to extend a constitutional 
or statutory right to counsel. Since the question of the right to counsel remains 
Open in many jurisdictions, there is Opportunity for experimentation with a lay 
advocate program. 

At the outset one must meet the problem of the lawyer's exclusive privilege 
to appear in court. This problem is not as difficult as might first appear. Courts 
have the power, often the obligation, to appoint guardians ad litem for a variety 
of persons unable to protect their best interests. A guardian ad litem is a special 
guardian appointed by the court to prosecute or defend on behalf of a person 
shown to be or believed to be under disability.°° Although courts may appoint 


®8Consi ice i land faith and energy invested in the neutral and detached magis- 
ka! a eee rien the primary reliance on the exclusionary tule to mc polce 
behavior, In the battle to control the police and ove a ee wk fairness to defendents, the 
objecti rged and the handiest solution adopted. ; ea 

worn Cente fer Cone ie funded by OEO, contracts with other agencies for civil Ped 
criminal legal services for inmates. The center’s objectives are to negotiate binding agrena 
with institutional officials—indeed to do so with inmate negotiating teams—before penned 
Surely before the Attica boiling point is San Maia Linda Singer, Attica: O! 

RIM. L. BULL. 5 - : 

tee fy ee Se N.W.2d 161 (1948) (holding that a poli E A 
been appointed for a retarded person whose mother initiated the ar eed eae E 
Ciena, 8 App. Div. 2d 877, 187 N.Y.S.2d 59 (1959), aff'd mem., 7 N.Y. j ee ae : 
197 N.Y.S.2d 740 (1960); Kossar v. State, 13 Misc. 2d 941, 179 N.Y.S.2d 71 (Ct. Cl. f 
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attorneys to serve as guardians, there generally is not a requirement that they do 
so.91 

I participated in a juvenile defender project in Austin, Texas, which made 
effective use of the guardianship concept. In 1965, and thus prior to Gault, an 
agreement was reached between myself and Judge Charles O. Betts, acting as 
juvenile court judge for Travis County, that youngsters facing delinquency proceed- 
ings should have representation and that law students were the best available 
resource. Texas had no statute or rule of court allowing law students to appear 
in court and so another device would have to be used. The judge agreed to appoint 
law students as guardians ad litem for the youngsters, first securing approval 
from the parents and the child. The appointment terminated with the disposition, 
although more often than not the law student maintained contact with his former 
“ward” and often acted as an advocate with school and welfare agencies. 

The parties concerned were sensitive to the very real possibility of an ineffective 
assistance of counsel claim, but reasoned that a worthwhile service was being 
performed, an educational process was involved, and since neither the federal law 
nor Texas law had yet mandated a right to counsel, it was reasonable to proceed 
and face whatever challenge might be made. No challenges were forthcoming, so 
the question of effective assistance remained unresolved. 

There are other examples which provide some support for the lay advocacy 
Proposal. For example, prison inmates have established a right to lay advocates 
under certain conditions both in disciplinary proceedings®? and in the preparation 
of petitions for habeas corpus when no legal assistance is available.9? The Internal 
Revenue Service allows persons to practice before the IRS based on qualification 
by profession (lawyers and accountants, for example) and by qualification through 
examination. Parole boards often will allow nonlawyers to advocate an offender’s 
case, 

It is true that these examples except for the juvenile defender project in 
Austin and the preparation of habeas petitions for prisoners, all relate to adminis- 
trative agencies. The point, however, is that lawyers may have something of an 
exclusive franchise on the courts, but they do not have an exclusive franchise 
on advocacy. 

A jurisdiction interested in experimenting with a lay advocate program first 
would have to secure the consent of the judges involved. The judges would have to 
be persuaded to use the guardian ad litem device and thus to exercise appointive 
and supervisory power over the appointees. The availability of funds for such an 
operation also is an obvious hurdle, Foundation support for an experiment of this 
nature should not be difficult to obtain. It may be possible to treat the cost of the 
guardian ad litem as part of the costs of the case ultimately payable by whoever is 


91E.g., N.Y. Civ. Prac. Law & RuLes Rule 1202 (McKinney 1963). See also R. ALLEN, E. FERSTER & 
H. WEIHOFEN, MENTAL IMPAIRMENT AND LEGAL INCOMPETENCY 99-112 (1968) (indicating a Min- 
nesota practice of appointing law guardians), 

®Landman v. Royster, 333 F. Supp. 621 (E.D. Va. 1971). See also Clutchette v. Procunier, 328 F. 
Supp. 767 (N.D. Cal. 1971), modified, 497 F.2d. 809 (9th Cir. 1974). 

93 See Johnson v. Avery, 393 U.S. 483 (1969). 
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responsible for such costs. Typically, the cost will have to be borne either by the 
parents or, should they be impoverished, by the county. 

It should be possible for the court and those who would initiate such a program 
to go even further. For example, it may be desirable to have an attorney in charge 
of the program and responsible for the initiation and conduct of a training program. 
Lay advocates could be drawn from the community in the same fashion as citizens 
involved in volunteer programs.% Training and educational materials could be 
developed to ensure a high level of understanding of mental retardation, judicial 
and administrative processes, investigatory techniques, the development of dis- 
positional alternatives, and utilization of appropriate professionals, certainly in- 
cluding lawyers for estate planning, damage suits, and the like. 

The possibilities are boundless and there undoubtedly are problems that have 
not been envisioned here. The plight of the retarded citizen, the need for represen- 
tation, and the probabilities against obtaining lawyers in sufficient numbers all 
Suggest that it is worth a try somewhere. There is a great reservoir of untapped 
citizen strength, representing an array of experience and talent that no single 
profession can match. For those who read this as an effort to treat the mentally 
retarded citizen as a second-class citizen, I can say only that this type of program 
might well bring a level of dedication and expertise rarely bought by the “first- 
class” citizen when he engages a private lawyer. 


CONCLUSION 


When one lists the rights either won or currently being litigated on behalf of the 
mentally retarded—the rights to treatment and habilitation, education, fair classifi- 
cation, custody of children, compensation for institutional labor, and damages for 
a failure to treat—it is a tribute to a small and dedicated group of attorneys. 
However, although test case litigation is demanding and the results thus far signifi- 
cant, the utilization of the class action in particular makes it plain that large 
numbers of lawyers are not required for this task. Certainly when compared with 
the need for precommitment case advocacy, the numbers required are infinitesimal, 
Test case litigation is obviously a form of advocacy, but it differs significantly from 
both case advocacy as conceived here and advocacy in the sense of providing a 
dependent person with a citizen advocate who represents his “protege’s” needs and 
interests on a continuing basis. , 
When attention is focused on issues beyond the institution, issues relating to 
keeping some individuals out of the institution, having others released, and human- 


**The National Information Center on Volunteers in Courts reports 150,000 court Aa n A 
2,500 courts. This was estimated to be 50 percent of all juvenile one o percen onal 
adult courts. August 1971 is the date for these figures, which appear in S. Fox, [ODERN rme 
Justice: Cases AND MATERIALS 807 (1972). How many child advocacy programs pret is di fa 
to determine. A. KAHN, S. KAMERMAN & B. McGowan, supra note 14, at 173-77, account for 


103 operational programs. 
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izing the institution for others, the focus actually is on the vast majority of the re- 
tarded who are not and will not be institutionalized. Herein lies the broader concept 
of advocacy. The lawyer's role in securing legal rights for the retarded citizen who 
remains in the community —a striking example issecuring a right to public education 
suited to the varying needs of exceptional children—is clear and important. How- 
ever, when the focus shifts to advocacy as a form of protective service, as an effort 
to meet both instrumental and expressive needs, the advocate moves into a vast 
new arena. 

The arena is not without legal significance. Indeed, the various proposals 
and programs concerned with child advocacy point to social service failures, as 
well as legal failures, as having created the need. Dr. Wolfensberger has pointed 
out that guardianship, conservatorship, and trust arrangements generally fail to 
meet the full range of needs of the dependent handicapped individual.’ The issue 
is not whether the dependent and deprived have unmet needs, but who is going to 
meet them and how. 

In reviewing Kirkpatrick Sale’s book, SDS, Wilson Carey McWilliams writes, 
“Mass society can be warmed and humanized; it cannot be made either personal 
or communal."°° The most appealing proposals for citizen advocacy appear 
implicitly to accept this view of society. With peace and love equally at home on 
a biker's leather jacket and a flower child's blue workshirt, this society lacks 
even the certainty of division by slogan. As the Cheerful Robot which C. Wright 
Mills wrote about over a decade ago gains ascendancy®? —as the legally unimpaired 
are increasingly alienated from production, from work, from themselves and 
others—what recourse is there for the legally impaired? If society cannot at this 
stage be made personal then perhaps—and just perhaps—networks of personal 
relationships can be established on behalf of those persons who have the greatest 
need, The term “greatest need” is used here instead of the retarded citizen because 
I suspect that an advocate-protégeé relationship will be bilateral and that the 
advocate stands to gain as much as the person whose needs are represented, 

The problems of the mentally retarded citizen are depressingly similar to those 
of all persons placed in a deviant status, who face the prospect of enforced incar- 
ceration, and who need help. With government and its agencies frequently the 
enemy, it seems inconceivable to accept as valid those proposals for advocacy 
which represent some form of partnership or collaboration. Building from the 
premises that mental retardation is not a discrete entity, that it is diverse in cause 
and effect, and that the most appropriate programing is itself diverse and as 
conducive to a normal environment as possible, advocacy in its many forms be- 
comes a valuable ally for the retarded citizen. Case advocacy has as its objective 
the vigorous and undiluted representation of a proposed resident, whereas law 
reform advocacy advances the legal rights of retarded citizens through the litiga- 
tion and appeal process. 


PW, WOLFENSBERGER, supra note 15, at 1-6. 

“N.Y. Times, May 6, 1973, § 7 (Book Review Section), at 3. 

“Mills, On Reason and Freedom, in IDENTITY AND ANXIETY 110, 115-16 (M. Stein, A. Vidich, & 
D. White eds. 1960). 
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There is an important role for citizens in both of these functions: for example, 
experimentation with a lay advocacy program of the sort described in this article — 
providing data and pursuing implementation and evaluation tasks. When the concept 
of advocacy moves beyond case advocacy and law reform advocacy, the lawyer's 
possible role, as well as his knowledge, decreases accordingly. The concept of a 
concerned citizen volunteer, without material reward or agency connection, 
representing the instrumental and expressive needs of an impaired citizen until the 
volunteer is no longer required, is a beautiful idea. At a time when the most 
“competent” citizen may thirst for such a relationship, the appeal is particularly 
poignant. 

As a general principle, the greater the distance from government and the pro- 
fessional establishment, the more likely it seems that an advocacy program will 
succeed. There is no political principle that rights are the equivalent of needs, 
and thus advocates scratch and claw to extract what is needed from an always 
reluctant government. Advocates without an institutional role to play and with 
the need to argue for a position and who (unlike most lawyers) accept the respon» 
sibility attendant upon having adopted it as their own can become potent actors, 
A sage observer was heard to remark that there are only two kinds of political 
problems: those that solve themselves and those that cannot be solved. Ultimately, 
the respect, dignity, and care offered the dependent and deprived citizen reflects 
the political texture of a nation. 


Reaction Comment 


MARCIA PEARCE BURGDORP 


THiS PAPER will first consider advocacy in general. Then it will describe the 
National Center for Law and the Handicapped. Finally, it will consider some of the 
Problems that handicapped persons have, their legal rights, and how a legal 
advocate goes about establishing and enforcing the legal rights of handicapped 
Persons, E . 

In a discussion of any of the various types of advocacy, a basic question must 
be, “for what are we advocating?” The answer is obvious: We are advocating for 
the good of handicapped people. The advocate is one who tries to obtain that which 
is beneficial for a handicapped person. To obtain any such benefit, the advocate 
employs any number of available tools. A professional person may select tools from 
his special areas of expertise; for a nonprofessional citizen —" the tools may 
involve simply his common sense, concern, and companionshi } 

One tool whic many a AN gee a ean pn is the legal 
System. The use of this system in such a way as to benefit handicapped people is 
referred to as the process of legal advocacy. The legal structure in society is made 
UP of a network of laws, legislators who make the laws, and the officials, courts, 
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and lawyers who administer them. Legal advocacy may involve taking an active 
role as a lawyer in a courtoom or simply counseling a handicapped person as to his 
legal rights and liabilities, or it can involve writing, critiquing, or passing legislation 
that deals with the rights of handicapped people. Yet, the role of the legal advocate 
is a limited one. The attorney can really deal only with those things which are legal 
matters. A particular action or result may be clearly beneficial to a handicapped 
person, but it must also be required by the law or an attorney — qua attorney — can be 
of no help in obtaining it. The lawyer can befriend a handicapped person and func- 
tion in the role of a citizen advocate, but this would not be legal advocacy. Legal 
advocacy is limited to functioning in the role of an attorney in the courts, in the 
legislature, in administrative proceedings, or in the giving of legal advice to effect 
beneficial changes in the lives of handicapped persons. 

The National Center for Law and the Handicapped is a federally funded project 
located in South Bend, Indiana. The center was formed specifically to fight for and 
establish the legal rights of all handicapped persons. The center has four sponsoring 
agencies: the National Association for Retarded Citizens; the University of Notre 
Dame Law School; and American Bar Association, Family Law Section; and St. Joseph 
County Association for Retarded Children. The responsibility of the center is 
national in scope, and its interpretation of the term handicapped includes not only 
the mentally retarded, the mentally ill, and emotionally disturbed, but also persons 
with learning disabilities and the physically handicapped, blind, deaf, and so on — 
anyone who has been discriminated against because of a handicapping condition. 
The center is involved in legal advocacy on the national level, which includes pro- 
viding supportive aid to citizen advocates as well as attempting to implement court 
decisions on a state-by-state basis. 

The center’s brand of legal advocacy is accomplished in a variety of ways, 
some of which are reviewed below. 


INFORMING THE PUBLIC 


The center publishes a newsletter designed to inform people from the grass roots 
level on up through professional groups concerning what the legal rights of 
mentally retarded persons are. The newsletter presents case reviews, recent devel- 
opments, federal legislation, and so on to inform citizens about what is happening. 
The center staff is also heavily involved in many public speaking commitments, to 
communicate to the various national organizations representing handicapped 
persons that handicapped citizens have legal rights and that their legal rights can 
be enforced. The center is also putting together a syllabus and a bibliography for 
a course called, “The Handicapped Citizen and the Law.” The course is presently 
taught at the University of Notre Dame Law School, and it is hoped that through 
publishing the syllabus and bibliography the course can be added to curricula of 
other law schools throughout the country. 
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LEGISLATION 


The center offers a service whereby the staff will critique laws, rules, and regula- 
tions and will inform states or consumer groups whether or not legislation infringes 
on the rights of the retarded. If legislation is, in fact, discriminatory, changes are 
suggested. It is hoped that with an increase in staff, the center will be able to begin 
to write model legislation and rules and regulations as well. This service is available 
on the state level, as well as on the federal level, and the center has assisted not 
only consumer groups who represent the handicapped, but also state officials in 
their efforts to serve more effectively their handicapped clientele. 


LITIGATION 


Besides the educative and legislative activities of the center, the staff is authorized, 
when they find a problem that cannot be solved through the administrative process, 
to become involved in litigation. Litigation efforts by the center have taken various 
forms. The center may simply send briefs and background materials to attorneys in 
a particular case. The staff may also critique the formal documents (e.g., a com- 
plaint) that will be filed with the court. The center may also work actively in the 
first instance by doing the investigation and groundwork or it may choose to join 
a case in the role of an amicus curiae or as counsel. Thus far, the center has entered 
as an amicus in federal court cases in Colorado, North Dakota, Wisconsin, Califor- 
nia, Kentucky, and Nebraska and as co-counsel in a North Dakota case. The center 
is also working on setting up a network of attorneys throughout the country who 
are knowledgeable in the area of the rights of handicapped persons and who are 
willing to handle local problems and cases. 

The center is taking an active role in analyzing the legal issues that relate to the 
everyday problems in the lives of handicapped persons. The issues that the center 
has focused on to date are the right to an equal educational opportunity for all 
people regardless of the degree of their handicap and the rights of persons who are 
in institutions. The center intends to expand its concern to other areas, including 
Specifically the problems of the physically handicapped and the problems of 
Sterilization, ; 

Legal advocates are concerned with the legal rights of the people with whom 
they deal. These rights generally arise from the Constitution of the United States, 
State constitutions, and federal and state statutes. The Constitution guarantees to 
all citizens the right to equal protection and due process of law, in patiaa to 
other specific rights such as freedom of speech and freedom of religion. This means 
that the handicapped person has a right to education, for example, on an equal basis 
with other citizens. Legal advocates have made this principle a reality in several 
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states through legal actions begun in federal and state courts. Court decisions 
favorable to the right of handicapped persons to an equal educational opportunity 
have been obtained in Pennsylvania, Michigan, Louisiana, the District of Columbia, 
New York, Wisconsin, Maryland, Colorado, and other jurisdictions. This concept 
of having equal rights with other citizens is also being tested in relation to handi- 
capped persons’ right to vote, right to marry, right to procreate, right to be free 
from involuntary sterilization, right to treatment and habilitation, right to access 
to the court, and numerous other rights. 

Besides litigation, there are other ways of getting favorable rulings from the 
legal system. There exists federal legislation such as Pub. L. No. 90-480, which pro- 
vides for the removal of architectural barriers in new or remodeled buildings that 
are built by the federal government or with federal funds. However, this legislation 
originally had no provisions for enforcement, and the law has not been followed in 
many instances. A recent law, Pub. L. No. 93-112, will solve the problem by adding 
an enforcement agency to make sure that builders comply with the legislation. 
Therefore, handicapped persons will have a means of recourse other than having 
to approach the courts to get a solution to their problem. New laws are being written 
to guarantee to handicapped persons the right to travel via public transportation and 
requiring transportation facilities to be adapted to meet their needs. 

Another task of the legal advocate, besides establishing individual legal rights 
through legislation and the enforcement of these rights through litigation, is the 
communication of these rights, both to the handicapped person and to the com- 
munity at large. Communication is probably one of the most important roles of a 
legal advocate because the proper functioning of our system presupposes that the 
citizen understands his legal rights. 

This has been a very quick review of what one type of legal advocate does; that 
is, using the legal system as one of the tools to benefit and improve the everyday 
lives of handicapped persons in our society. Legal advocacy is only one of the 
channels that can be used to benefit handicapped citizens. Litigation in itself is not 
the sole answer; nor is legislation nor any of the other efforts of the legal advocate. 
There must be great cooperation among the legal advocates, citizen advocates, 
and all others interested in the rights of handicapped citizens in order actually to 
implement changes that will, in fact, benefit all handicapped persons. 


Reaction Comment 
WOLF WOLFENSBERGER 


THE SAFEGUARDING of rights of the downtrodden is a concern of mankind 
perhaps as old as mankind itself. It has taken many, many forms over the years; some- 
times the form has changed, sometimes only its label. 

Although the word “advocacy,” of course, has its historical denotation, the way 
in which it is used today and the intensity of its meaning are relatively new. In 1967, 
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when the citizen advocacy schema was first conceptualized, people had little idea 
what I meant when I talked about “personal advocacy.” Today, everybody uses the 
term “advocacy,” to the point that it is beginning to lose its meaning. It reminds me 
of the television advertisement for Kraft cheese in which the viewer is advised to 
take any recipe, any meal, anything and “add Kraft cheese.” So, you take any human 
services program, slap the label “advocacy” before, after, or on top of it, and then 
say “We're doing advocacy.” This is unfortunate. 

In order to clarify this concept, I would like to outline certain varieties; these 
are not exclusive by any means, but at least they are some of the major types of 
advocacy that are commonly encountered. 

There are some advocacies which are valuable, but are not citizen advocacies. 
One of these is collective advocacy, in which a group of persons advocates for some 
other group. Corporate advocacy is the same thing, except that the advocacy group 
is incorporated. Associations for the retarded are corporate advocates; they have 
never been individual advocates. 

A third type is agency advocacy, and today, unfortunately, this is what most 
people mean when they use the term advocacy. Child advocacy in particular is pure 
and simple professional, or agency, advocacy. The agency is paid, the staff is paid 
to perform some kind of advocacy function. One good aspect of this setup is, at 
least historically, that the agency often does nothing but advocacy and therefore 
has a certain freedom from conflicts of interest vis-a-vis other services. 

The ombudsman system is essentially an agency advocacy — and a very desirable 
form of it. It is very important, but it is essentially an impersonal, agency-based 
operation; and so, of course, is the staff advocacy that is being set up inside many 
agencies. 

Then there is a type I like to call generic advocacy: One person without con- 
flicts of interest who represents an entire category of persons — someone like Ralph 
Nader, for example. 

Citizen advocacy, very briefly, is advocacy in which a competent citizen volun- 
teer represents — as his very own — the interests of another person who is in some way 
impaired or disadvantaged. This advocate would have the backup of an agency, 
but the backup performs purely logistical functions: recruiting people, getting 
them together, matching them up, providing guidance and counseling. The most 
important element to keep in mind here is that this advocate is a volunteer to the 
person, not to an agency, and he is not paid. He is free from conflicts of interest and 
he is unconditionally committed to the person. This feature emphasizes — and here 
restsa common misunderstanding — that the volunteerism practiced in many agencies 
is not advocacy. 

The conflicts of interest that we must avoid tend to be of at least three types, 
to have at least three sources. One of these is payment. He who pays the salary 
determines what the employee does, unless the employee is prepared to quit, and 
we cannot assume that a large number of paid staff or professionals will give up 
their jobs on behalf of their clients. It happens very infrequently, and I want to 
emphasize one thing I feel very unhappy about: Professional morality is not very 
strong or high in any profession; it leaves much to be desired. Aside from the con- 
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flict of interest that is mediated by payment, there is another conflict of interest in 
loyalty to a supervisor or even loyalty to an agency beyond payment. There is, 
moreover, loyalty to professions, and professional loyalty can be very fundamental 
and identity defining to a professional, in a sense a religion. 

Citizen advocacy, which does not have these problems, must take many forms, 
and I thoroughly agree with Cohen’s assessment that in order to be a success, advo- 
cacy must be individualized and have many, many expressions, many forms. One 
of these is dispersed advocacy. In citizen advocacy we stress the necessity of a “near 
one-to-one” relationship. This means that one advocate may share two protégés, 
or one protegé may share two or three advocates, but this is the limit. Duration of 
the advocacy relationship also varies greatly: There are short-term, as well as long- 
term, advocacies. One very beautiful variant of citizen advocacy is advocacy by 
youth. Individuals as young as 14 years of age can play a very effective advocacy 
role, and such relationships may be not only very effective but may even be lifelong. 
They are unique, because youth can sometimes do and be things that adults simply 
will not or cannot do or cannot be. 

There are also certain roles which are not citizen advocacy as such, but are 
related to it; these are referred to as citizen advocacy associates. Citizen advocacy 
associates are influential professionals, agency people, and friends who themselves 
are not advocates (maybe they do not have the time, or maybe they have conflicts of 
interest), but they are friends of the concept and support it. Many citizen advocacy 
offices in operation have such associates backing them up. 

Throughout this volume there is discussion of the concept of the least drastic 
alternative or the least restrictive alternative, and in citizen advocacy we are also 
very much concerned with providing only such protection as is consistent with 
normalization concepts. It is interesting that when you provide more protection 
than a person needs, you diminish him. You are saying to him, “Well, you’re not 
fully adult, you're not fully competent,” and so on. Normalization implies the right 
to failure — offering a person as much risk as he is capable of handling, including the 
Opportunity to fail — as everyone else fails. This is why any form of advocacy must be 
flexible and must recognize many distinctions. We have differentiated, for example, 
between instrumental and expressive advocacies: Instrumental advocacy fulfills a 
problem-solving function; expressive advocacy focuses on the relationship between 
advocate and protégé. Some persons need one and not the other fornt of advocacy 
and some persons need both. Different ways of filling advocacy roles are also ex- 
tremely important; here, citizen advocacy subsumes many roles which already 
exist culturally — adoptive parents, guardianship successors, and so on. 

A study in Hamilton, Ontario, confirmed something about guardianship that 
many people have suspected for some time. In this study, it was found that the need 
for guardianship was inversely related to the quantity and quality of available in- 
formal social supports. When there are strong informal and social supports, there 
rarely is a need for formal guardianship, and vice versa. This finding is highly sup- 
portive of the least restrictive alternative principle. 

Implementation of citizen advocacy is much more widespread than most people 
are aware of. There are now state-level offices in nine U.S. states, as well as three 
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province-level offices in Canada. On the local level, there are about 45 services, 
and there are 3 offices which are entirely youth oriented. In addition, many commit- 
ments to implement additional offices have been made. In short, the movement 
has grown considerably in a few short years. 

Citizen advocacy, of course, is only one safeguard; by itself, it is not enough. 
It is of great significance, but we need multiple safeguards, perhaps even “safeguard 
overkill.” In Table 1 I specify 17 safeguards needed by community services for the 
handicapped. We must avoid simply moving from a small number of very visible 
snake pits, state institutions for the mentally retarded, to thousands of snake pits, 
as we create thousands of new loci for community services. 


TABLE 1 


17 External Monitoring Mechanisms and Quality 
Safeguards for Human Services 


A. Requiring Public Mandate 

Responsibility vested in a “specialty point” 

Effective regulatory control 

Funding contingent upon externally evaluated performance 
Special services backing up general ones 
Institutionalization of ombudsman system 

Prohibition of secret transactions 


OO 


B. Realizable through Agency Initiative 

7. Consumer participation in governance and committees 
8. Written individualized objectives reviewed with client 
9. Routinization of client feedback 

10. Formalization of grievance management 

11. Independent advisory committees 

12. Routine external evaluation by experts 

13. External consultancy 

14. Written agreements on program operations 


C. Under Voluntary Association Control 
15. Independent watchdog committees 
16. Systematic legal probing 
17. Citizen advocacy 


As Table 1 indicates, there are some safeguards that require public mandate 
and some that can be initiated within an agency, if the agency has the proper moti- 
vation. And then there are some safeguards that require voluntary association 
action.1 These safeguards are, of course, for quality of service; they are for self- 
renewal; and they are for consumer voice and representation. At this point I want 
to make a very important distinction and emphasize it particularly for members of 


i i i Associations for the 
1$ee W. Wolfensberger, The Third Stage in the Evolution of Voluntary \ : 
Mentally Retarded Tiemann League of Societies for the Mentally Handicapped & National 


Institute on Mental Retardation, Toronto, 1973). 
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the legal profession; that is, the distinction between safeguards for systems and 
safeguards for persons. Most of the safeguards listed in Table 1 are safeguards for 
systems so that the system itself becomes self-renewing and functions properly. 
We are limited in our safeguards for persons. There are three that stand out partic- 
ularly: the ombudsman system, the formalization of grievance management, and 
citizen advocacy. Citizen advocacy is so important precisely because it is a safe- 
guard for individuals. 

When funding is tied to proven performance and objectively and externally 
assessed service quality, we have a safeguard for the system. There has recently 
been developed an external evaluation system which has the potential for becoming 
a major systems safeguard. It is called PASS (Program Analysis of Service Systems).” 

Many professionals, particularly social service and institutional professionals, 
have been hostile to citizen advocacy. Lawyers have not been hostile, but they have 
been cool, which puzzles me. They are not threatened in the sense that the social 
worker is often threatened by citizen advocates who assume powers vis-a-vis his 
client and confront him. I think lawyers have difficulty fitting citizen advocacy in 
somewhere because it involves legal action and formal legal roles only on relatively 
rare occasions. Thus, lawyers are not quite sure how citizen advocacy relates to 
their work, and so very few attorneys have involved themselves in any aspect of 
citizen advocacy to date, even as associates. I ask that attorneys take action to 
remedy this situation. 

Some dissatisfaction among professionals over citizen advocacy is legitimate. 
Citizen advocates will be inconvenient; they have often been inconvenient to date. 
Yet, it is only through a process of painful change that things get better, and change 
without pain is unknown to me. We have to realize that there is a tremendous 
limitation in the capacity of paid human services professionals and attorneys to meet 
the needs of the handicapped. There is a lack of money and of dedication that can 
be bought with money to provide much needed services. And, of course, commit- 
ment cannot be bought — which returns us to the matter of professional morality. 
The child placement field, for instance, which I can describe best in terms of insti- 
tutionalized dehumanization and sanctioned crimes against humanity, is a highly 
professionalized area; still, I often wonder just how many professionals in this field 
ever lose a single night's sleep over what they do to and with homeless children — or 
how they make homeless ones out of the nonhomeless. 

We need alternative and additional human helping forms. We need the profes- 
sional services of professional agencies, but we also need other forms, even though 
these may be overlapping. There are needs to be met, such as the need for continuity 
of relationship, which we cannot meet by paid employees. When services are tied 
to drawing a salary from an agency, provider-client relationships are temporary, 
and this discontinuity of relationship is one of the most wounding, most constant 
realities in the lives of retarded persons — the constant shift in residences, parental 
figures, work assignments, teachers, therapists, professionals — they dance in and they 


2W. Wolfensberger & L. Glenn, PASS: A System for the Quantitative Evaluation of Human 
Services (National Institute on Mental Retardation, Toronto, 1973). 
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dance out. I think a human being is entitled to one relationship that endures across 
time, across distance, through all difficulties, and this relationship is more crucial. 
the more impaired the individual.3 

In closing let me make a point about the law. The law is a powerful tool, but it 
cannot be wielded effectively without informed leadership. Moreover, provision 
must be made to implement the law, and the public must be made aware that the 
law seeks to ensure those rights to which every citizen is entitled. Despite the 1954 
Supreme Court decision on integration, there is still segregation because enforce- 
ment has been slow and education to reshape public values even slower. 


3For a more detailed description of citizen advocacy, see Citizen Advocacy and Protective Services 
for the Impaired and Handicapped (W. Wolfensberger & H. Zauha eds., National Institute on 


Mental Retardation, Toronto, 1973). 


PART FOUR 


The Mentally 
Retarded 
Citizen and th 
Criminal and 
Correctional 
Process 


CHAPTER 20 


The Criminal 
Reform Movement 


Editorial Introduction 


This chapter deals with some of the many current efforts to 
reform the criminal justice and correctional systems. The primary issue 
discussed is the extent to which mentally retarded offenders are or should 
be singled outin this movement for special treatment. 

Fox surveys a number of the reform efforts and demonstrates that 
mental retardation is ignored in many situations where it has obvious 
relevance. It is clear from his discussion that there has been little input 
to most reform proposals by those sensitive to the needs and problems 
of mentally retarded citizens. Nevertheless, Fox is cautious about calling 
attention in the criminal law to the mentally retarded offender. Among 
the dangers he sees in such special attention is that of community fear 
and hostility toward the mentally retarded, with the resultant danger of 
further discrimination. He proposes a three-step approach to the prob- 
lem: first, a thorough study of reform proposals to document system- 
atically the extent to which they ignore special problems related to 
mental retardation; second, the development of a model criminal justice 
system from the viewpoint of the mentally retarded; and third, a strategic 
decision as to whether some or all aspects of the model should be actively 
pressed. 

In his contribution, Fox discusses a proposal made some years ago 
by Allen for an exceptional offenders court. Allen’s reaction responds in 
part to Fox’s comments on this proposal; a reprint of that proposal is 
appended to the reaction comment. Allen also emphasizes some of the 
factors that tend to distort statistics on the number and nature of mentally 
retarded offenders, including the tendency of parole boards to delay 
parole for retarded offenders and the likelihood that minor offenses by 
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retarded individuals will not be prosecuted in the criminal court. Finally, 
Allen discusses the impact on the retarded offender of two important 
recent court decisions, Jackson v. Indiana and United States v. Brawner, 

Golten’s confident approach provides a sharp contrast to Fox’s 
cautious exploration. Golten sees the present need for special attention 
to mentally retarded offenders as being clear, and he lists specific 
Provisions that he feels should be enacted immediately. 


PRINCIPAL PAPER 


SANFORD J. FOX 


THE REFORM MOVEMENT AND TACTICAL PROBLEMS 


Even the casual observer would today affirm that the criminal justice process is in 
ferment. Almost every state has revised its substantive criminal code entirely or is 
in the process of doing so.! At one end of the process, police recruitment and training 
practicesare being upgraded.2 At the otherend, many national, state, and local groups 
are dedicated to humanizing and rationalizing corrections. 3 The American Bar 
Association has undertaken the monumental task of Stating standards of criminal 
justice in a 10-year, 17-volume project designed to improve the quality of justice 
from arrest to sentencing.4 The influential report of President Johnson’s Crime 
Commission in 19675 is being followed by the work of the National Commission on 
Criminal Justice Standards and Goals, which started to release its recommendations 


in January 1973.8 
Fortunately, this is not the occasion to determine whether what appears to the 


casual observer as ferment would be seen by the more critical observer as progress 


See AMERICAN Law INSTITUTE, STATUS OF SUBSTANTIVE PENAL LAW REVISION (April 1973), Boray 
ing enactment of 20 new codes; completed revisions, not yet enacted, in 16 more states, ane 
revisions “well under way in still six more jurisdictions.” Only Minisippl; Nevada, Wyoming, an 
the District of Columbia are in the class: “No over-all revisions planned. ; 

2This can be Tedis Soei from the annual planning and reporting documents ere 
the state planning agency responsible in each state for administering federal Sart ii A 
e UP ad USC) end tha ateand S and Oneal 
i i i 5, 18, and 42 U.S.C.) and the Juve ; n 
Actiot 1965 PaBAL e 90-445, 82 Stat. 462 (codified in various oo s CESE t 

OS n A. . SION ON CORRECTIONAL FACILITIES AND SERVICES 
Ooan ONN OF MODEL CORRECTIONAL LEGISLATION AND STANDARDS pt. VIII, at 


1 i ited as COMPENDIUM]. t0 ny FaU 
Ge pel: Bar Association Standards for Criminal Justice: Prescription for an 


Aili D. Law. 429 (1972). 
i EE Law ENFORCEMENT AND ADMINISTRATION OF ui THE CHALLENGE 
OF CRIME IN A FREE Society (1967) [hereinafter cited as CHALLENCE OF oe a ben 
£ See Working Papers, National Conference on Criminal Justice, January y n 
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or regress. All that must be affirmed here is that many people think the criminal 
justice system is being improved, bit by bit — with some loss of ground here and 
there, but with the overall result of qualitative improvement. 

In view of this multifaceted attack on long-standing deficiencies of American 
criminal justice, the question to be raised in regard to the mentally retarded offender 
is whether he should throw in his lot with other offenders, reaping whatever benefits 
are forthcoming for all, in terms of a more efficient, fair, humane, and rational 
system, or whether he should seek some detailed and special consideration from 
the criminal justice system which would be responsive to the special circumstances 
of his mental retardation. Advocates for mentally retarded citizens must decide 
whether to address themselves to those engaged in the reform of the criminal justice 
system in terms of: 


1. Go on about your good works as if offenders were a homogeneous mass in 
regard to intelligence; or 


2. Stop! Before you go a semicolon further, remember that there are retarded 
offenders to whom you must pay some special attention when you rework the 
laws, administrative practices, personnel Policies, facilities, and budgets. 


And, if it is the second position which is to be adopted on behalf of the mentally 
retarded, it must be decided whether to propose a bit of tinkering here and there, 
for example, with the semantics of the insanity defense,’ or to go further and pro- 
pose creation of a completely separate system for dealing with the crime problem 
posed by offenders who are mentally retarded. It must be decided whether the whole 
conceptual and pragmatic machinery of justice for the mentally retarded offender 
should be moved completely out of the dominant system of criminal justice. 

There may be appealing reasons for getting on the existing reform bandwagon 
and joining in the general reform of criminal justice, if this reform already includes 
particularly valuable changes for the retarded offender. There may be aspects of 
criminal justice reform that are of particular benefit to this class of offenders, above 
and beyond the benefits that flow to all persons caught up in the criminal justice 
system. Redefinition of kidnapping or provisions on police use of computers to iden- 
tify stolen vehicles may be of little special interest in the context. But a new statute 
that would foreclose sending anyone, including mentally retarded persons, to a maxi- 
mum security prison without providing treatment or habilitation is quite another 
matter. 

It is important in the discussion that follows to keep in mind the empirical base 
on which these reform characteristics operate. The Brown and Courtless study in- 
dicated thaton anationallevel, 9.5 percent of the prison population is mentally retard- 
ed, although this figure fluctuates substantially from region to region — almost 25 
percent of the prisoners in the east south central states of Kentucky, Tennessee, 


Alabama, and Mississippi, forexample, are classified asretarded.8 Contrary to popular 


7 See, e.g., Person, The Accused Retardate, 4 Cotum. Human Ricuts L. Rev. 239, 256-66 (1972). 
8Brown & Courtless, The Mentally Retarded in Penal and Correctional Institutions, 124 AM J. 
PSYCHIATRY 1164, 1166 (1968). 
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conception, one study indicates that retarded offenders within prison populations 
are disproportionately responsible for relatively serious offenses. This dispropor- 
tionate representation may be a function of intelligence, ie., the retarded offender 
isnot as smart as his nonretarded colleague and so gets caught more easily, or it may 
be a function of how the legal-correctional system deals with the mentally retarded 
offender. These studies also serve to document that institutional programs and faci- 
lities specially designed for the mentally retarded offender are scarce or do not 
exist. 10 

Reform movements come and go, and some believe they are basically episodic 
and infrequent. There is no reason to suppose that the current interest in criminal 
justice reform will be different and last forever. In Massachusetts, for example, there 
is a proposed new criminal code before the legislature. It constitutes the first com- 
prehensive reform of Massachusetts penal law since 1836.11 After the code is adopted, 
a number of decades may pass before a fundamental reexamination is again under- 
taken. Unless a hard-nosed critical evaluation is soon undertaken of the various 
components of criminal justice reform, the opportunity to influence the directions 
and substance of the reform on behalf of mentally retarded offenders may well pass 
beyond the grasp of this generation. Now is the time for comprehensive and system- 
atic questions to be put to the criminal justice reform program: What impact will 
ithave on the retarded offender? What is society’s interest in the fate of the retarded 
offender, as promised by these reforms? What additional reforms are required to deal 
best with the mentally retarded offender? 


A REVIEW OF SOME GENERAL PROPOSALS FOR 
CRIMINAL JUSTICE REFORM 


This section samples some of the reform programs with these questions in mind. 
Although the sample doesnot cover the whole range of criminal justice reform, it does 
permit the drawing of some tentative conclusions and presents the opportunity to 
analyze issues which may be of value in further comprehensive investigations. k 
Among the 17 volumes of the American Bar Association’s Standards of Criminal 
Justice are several which relate to problems of mentally retarded offenders. In light 
of Professor Allen's observation that lawyers involved in criminal prosecutions rarely 
know whether the accused person is retarded,!? not a few volumes are relevant. Con- 
sider first The Prosecution Function and the Defense Function, approved by the 
American Bar Association House of Delegates in 1971.13 This volume includes 


®Allen, The Retarded Offender: Unrecognized in Court and Untreated in Prison, 32 Fed. PROBA- 


TION, Sept. 1968 at 22, 24-25. ep 
‘Brown & Courtless, supra note 8, at 1167. 
11Mass. canna IN OREA COMMISSION, PROPOSED CRIMINAL CODE OF MASSACHUSETTS (1972). 
Allen, 9, at 25. i 1 
BABA pees IN ME STANDARDS FOR CRIMINAL Justice [hereinafter cited as A.B.A. 
Prosect], STANDARDS RELATING TO THE PROSECUTION FUNCTION AND THE DEFENSE FUNCTION 


(approved draft 1971). 
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standards relating to plea negotiations. The prosecutor is enjoined by these standards 
to negotiate only with an accused’s attorney, and if there is no attorney, he is urged 
to seek to have one appointed.!4 But he is also empowered to deal directly with the 
accused if the offer to provide defense counsel is refused.15 There is no admonition 
to the prosecutor at this point that he should be alert to see if he is dealing with a 
retarded individual. The accompanying comment, however, states: 


. . . the prosecutor should be careful to determine that the defendant has made an 
effective waiver of his right to counsel and has not foregone the opportunity to be 
represented merely because the offer of counsel has not been made properly or be- 
cause he lacks the capacity to make an intelligent decision.16 


In the same vein, the volume on Providing Defense Services, approved in 1968, 
provides relevant cautionary language in its standard concerning waiver of the right 
to counsel. Standard 7.2 declares: 


An accused should not be deemed to have waived the assistance of counsel until the 
entire process of offering counsel has been completed and a thorough inquiry into 
the accused's comprehension of that offer and his capacity to make the choice intel- 
ligently and understandingly has been made. No waiver should be found to have been 
made where it appears that the accused is unable to make an intelligent and under- 
standing choice because of his mental condition, age, education, experience, the 
nature or complexity of the case, or other factors.!7 


Suppose there is a mentally retarded defendant who accepts the offer of counsel. 
Heis then asked by his lawyer how he would like to plead. Here the standards contain 
no caution to defense counsel regarding mentally retarded clients; they merely 
declare that the ultimate responsibility for deciding what plea to make rests with the 
accused, not with his lawyer. 

Since an offer to plead guilty must be accepted by the judge before it can become 
effective, neither the defense nor the prosecution has the last say on pleading. The 
volume on The Function of the Trial Judge admonishes the judge not to accept a plea 
unless he first addresses the defendant personally and determines that the plea is 
“voluntary” and that the defendant understands what he is charged with and what 
rights his plea serves to waive.!8 No mention is made of what problems are presented 
by a “voluntary” plea from a mentally retarded person. The volume devoted exclu- 
sively to Pleas of Guilty places a similar emphasis on ensuring that the defendant is 
told what rights his plea waives, rather than on his capacity to waive any of them? 
Capacity issues are barely discussed. 

Since there is currently a widespread focus on the corrections-treatment part of 
the criminal justice system, the standards’ concern for the retarded offender at the 


141d, § 4.1(b). 
157d. 


181d. commentary, at 106 (emphasis supplied). 

17A.B.A. PROJECT, STANDARDS RELATING TO PROVIDING DEFENSE SERvicEs § 7.2 (approved draft 
1968) (emphasis supplied). 

18 A.B.A. PROJECT, STANDARDS RELATING TO THE FUNCTION OF THE TRIAL JupcE § 4.2(a) (approved 
draft 1972). 

19 A.B.A. PROJECT, STANDARDS RELATING TO PLEAS OF GUILTY (approved draft 1968). 
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sentencing stage of the proceedings should be considered. Several volumes are 
relevant. The volume on Probation includes standards relating to the presentence 
report, the most material part of which provides that the contents of the report 
should include “the offender’s medical history and, if desirable, a psychological or 
psychiatric report.”20 The comments to this standard say nothing further concerning 
special efforts to determine whether the offender is mentally retarded and to apprise 
the sentencing judge if he is. The related volume on Sentencing Alternatives and 
Procedures”! makes no specific mention of mentally retarded offenders. It comes 
closest to dealing with the problem in its directives to individualize sentences and in 
its recommendation that “facilities be developed to provide special treatment for 
certain types of offenders, particularly the young, and that the court be authorized 
as a sentencing alternative to employ such facilities in appropriate cases,” 2? 

One of the difficulties facing an attorney representing a client known to him to 
be mentally retarded relates to the quantity and quality of cooperation he can expect 
to receive from his client in investigating the case, in constructing his defense strat- 
egy, and in being an advocate regarding the sentence. If this problem is extreme, he 
may want to consider a plea that his client is unfit to stand trial. But short of this, one 
avenue for compensating for this handicap would be via increased cooperation of 
the prosecution. This could have been treated in the yolume entitled Discovery and 
Procedure Before Trial,?3 but nothing in this volume recognizes that there may be 
special discovery needs in cases of retarded offenders. 

Passing from the American Bar’s project on standards to substantive issues as 
they present themselves in the nationwide movement toward restating the penal law, 
it should be noted that mentally retarded persons often receive special attention in 
their roles not as offenders, but as victims of the antisocial conduct of others. They 
are, for example, declared to be incapable of consenting to sexual relations?4 or to 
confinement of their persons in kidnappings.25 The new penal codes also undertake 
to restate the culpable states of mind which must accompany harmful conduct in 
order for there to be crime. Terms such as “purpose,” “intention,” “reckless,” and 
so on are given statutory definitions designed to achieve a clarity which common 
law mens rea concepts notoriously lack. Consider the Model Penal Code’s widely 


adopted definition of “recklessly”: 


A person acts recklessly with respect to a material element of an offense when he con- 
sciously disregards a substantial and unjustifiable risk that the material element exists 
or will result from his conduct. The risk must be of such a nature and degree that, 
considering the nature and purpose of the actor’s conduct and the circumstances 
known to him, its disregard involves a gross deviation from the peida of conduct 
that a law-abiding person would observe in the actor’s situation. 


ii d draft 1970). 
20 A.B.A. Pi , STANDARDS RELATING TO PROBATION § 2.3(ii) (F) (approve 
21 A.B.A. Peon STANDARDS RELATING TO SENTENCING ALTERNATIVES AND PROCEDURES (approved 


draft 1968). 

221d. § 2.6(a). 

R Se i STANDARDS RELATING TO DISCOVERY AND PROCEDURE BEFORE TRIAL (approved 
draft 1970). 

*4 See, e.g., N.H. REV. STAT. ANN. § 632:1, I (d) ga 

25 See, e.g., CONN. GEN. STAT. ANN. § 53a-91(1)(b) . ; A 
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There is nothing in the text of the Model Penal Code which deals with the question 
of how this is to be applied to a retarded person. 

The issue most frequently raised when mental retardation is considered in the 
context of criminal law is the relationship of rules of criminal responsibility and 
mental retardation. Reformers generally have adopted the American Law Institute's 
(ALI) Model Penal Code formulation. 


A person is not responsible for criminal conduct if at the time of such conduct as a 
resultof mental disease or defect he lacks substantial capacity either to appreciate the 
criminality (wrongfulness) of his conduct or to conform his conduct to the require- 
ments of law.27 


Even the Federal Court of Appealsin the District of Columbia recently abandon- 
ed the famous Durham rule, which it had adopted in 1954, in favor of the Model 
Penal Code formulation.” Both the ALI and Durham formulations include the term 
“mental defect,” which is generally defined to include mental retardation. ® (Under 
the traditional M 'Naghten test of criminal insanity, mental retardation was generally 
held to be irrelevant.)*° Thus, if he can meet the “capacity” and “result” tests, a 
mentally retarded person may avail himself of this defense. 

Ifa retarded person has been found not criminally responsible under the crim- 
inal capacity rules, or if he has been found unfit to stand trial, he becomes subject to 
statutory provisions authorizing an indefinite commitment to a “hospital prison” 
pending his recovery.31 These laws have had particularly harsh results in the case of 
mentally retarded defendants since there is little prospect for recovery from mental 
retardation. The result has often been a life sentence. 

Three signs of change brought on by the criminal law reform movement need to 
be noted in this regard. One is new criminal code provisions that put some limit on 
the open-endedness of the commitments. New Jersey, for example, has a section in 
its penal code draft which would, at the end of 10 years, require the court either to 
release a person found not guilty by reason of insanity, or at that time initiate civil 
commitment proceedings.*? Somewhat analogous is the provision concerning a 
person found unfit to stand trial. This provision authorizes the court to dismiss the 
case when it “is of the view that so much time has elapsed since the commitment that 
it would be unjust to resume the criminal proceedings.”33 

The second sort of change is found in the substantive definition of mental retar- 
dation which governs the issue of “recovery” in these circumstances. In Massachu- 


27 Id. § 4.01. 

United States v. Brawner, 471 F.2d 969 (D.C. Cir. 1972), overruling, Durham y. United States, 
214 F.2d 862 (D.C. Cir. 1954). 

2° See McDonald v. United States, 312 F.2d 847 (D.C. Cir. 1962). 

%°See THE PRESIDENT’s PANEL ON MENTAL RETARDATION, REPORT OF THE Task Force on LAW 
40-41 (1963) [hereinafter cited as TASK FORCE ON Law]; Person, supra note 7, at 257-59. 

31 See, e.g., MINN. STAT. ANN. § 631.19 (Supp. 1974). 

%°N.J. CRIMINAL Law REVISION Commission, 1 FINAL REPORT OF THE NEW JERSEY CRIMINAL LAW 
Revision Commission § 2C:4-8(f) (1971). 

8Id. § 2C:4-6(c). See also Jackson v. Indiana, 406 U.S. 715 (1972), discussed by Allen infra at 
pp. 641-42. 
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setts, for example, a 1970 Statutory definition speaks of the person's “ability to 
function in the community,” rather than relying solely on a static impairment of 
intelligence as the central criterion for finding retardation.%4 If special training and 
education is available in a jurisdiction where “functioning in the community” is the 
touchstone of recovery, a significant change in the indeterminacy of commitment 
may be brought about. 

A third aspect of the law relating to abnormal mental conditions and criminal 
responsibility has been fashioned largely in recent years by the courts, rather than 
the legislatures. The so-called doctrine of partial or diminished responsibility has 
come to be accepted by the great majority of courts that have confronted the issue.35 
This concept applies when an abnormal mental condition which falls short of estab- 
lishing the insanity defense may, nonetheless, serve to raise a reasonable doubt con- 
cerning a specific state of mind which is an essential element of the offense charged, 
ie., the mens rea of the criminal law. For example, if a mentally retarded person 
charged with larceny can raise a reasonable doubt concerning his intention to 
deprive the owner permanently of his property (by evidence that he was too retarded 
to have such an intention), he is entitled to be acquitted of the charge. Of course, if 
there is a lesser included charge which does not require proof of the defendant's 
mental state, the retarded defendant may be convicted of the lesser crime. The most 
common example of this occurs when the charge involves a homicide and the evi- 
dence of mental abnormality negates the premeditation and deliberation required for 
first degree murder, leaving the defendant accused of second degree murder, or 
perhaps manslaughter. Criminal codes that have dealt with this issue have generally 
accepted the doctrine of diminished responsibility,” although most criminal codes 
are silent on the subject. Because the doctrine of diminished responsibility serves to 
approve the conviction of a mentally retarded offender, albeit for a lesser offense, it 
was rejected by the 1963 Task Force on Law.” 

The subject of postconviction experiences is probably the most active area of 
reform in the whole corrections process. The reform process in corrections devel- 
oped later than it did in other parts of the criminal justice system. Indeed, a persistent 
criticism of the federal programs in the late 1960s, largely emanating out of the 1967 
report of President Johnson’s Crime Commission, was that the whole field of correc- 
tions was greatly underplayed. This lack of emphasis on change in the corrections 
area was not, however, due to a similar lack of emphasis in the report of the crime 
commission in 1967, The report urged “careful screening and classification of 
offenders,” a greater diversity of programs which would sag outside large institu- 
tions and in a community setting, and a greater overall commitment of resources to 
the problems of corrections.” Few of these proposals were new; very soon alter 


4Mass. Ann. Laws ch. 123, § 1 (1972). 
35 See, e.g., People v. Wolff, é Cal. 2d 795, 394 P.2d 959, 40 Cal. Rptr. 271 (1964). 


36 See, e.g., MAss. CRIMINAL LAW REVISION COMMISSION, PROPOSED CRIMINAL CODE OF MASSA- 
CHUSETTS ch. 263, § 27(a) (1972). 

37 Task Force on Law 38-39. 

38 CHALLENCE OF CRIME 159-85. 
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prisonswereinstituted in America in the early nineteenth century, virtually the whole 
spectrum of prison problems became apparent. Prisoners subjected to solitary con- 
finement went crazy; riots necessitated the use of troops, who came in and shot the 
convicts. Classification became an urgent need.*° In more than a century and a half of 
experience with penal institutions, none of these problems has been solved. Over the 
decades, with the inability to find solutions, many observers came to believe that the 
mentally retarded prisoner was among the last to receive the specialized services he 
required, but among the first to be brutalized and victimized by both the prison 
administration and fellow inmates. 4° 

There are, however, several unique features of the current wave of corrections 
reform. One is the participation of the courts, along with judicial willingness to take 
an active part in correcting some of the problems within the correctional system. The 
most obvious manifestations of this are seen in the success of federal court litigation 
designed to control, on fourteenth amendment grounds, disciplinary abuses inside 
the institutions*and in suits aimed at eliminating brutality by invoking the eighth 
amendment's prohibition against cruel and unusual punishments.?2 

Asecond singularity of current corrections reform is the role of the organized bar. 
The American Law Institute’s approval ofits Model Penal Code a decade ago included 
approval of substantial amounts of statutory material dealing with corrections.43 The 
active interest of the American Bar Association in the field of corrections is 
evidenced by its recent formation of a special Joint Committee on Principles Relating 
to the Legal Status of Prisoners, its latest move to accelerate the participation of the 
bar in the corrections reform process.44 

The third striking feature of corrections reform in our day is hardly a matter of 
newly arrived dramatis personnae. But the old players, the prisoners themselves, 
have assumed new roles. Self-help, unionization, participatory democracy — call it 
what you will — prisoners are a force to contend with in any change behind the prison 
walls. The novelty is not in some consideration being given to their interests and 
welfare, but rather in who it is who acts as advocates for them. Compare, for 
example, the rather quaint, nineteenth-century, and somewhat futile and impotent 
image evoked by the Beacon Hill Ladies ‘Society for the Relief of Poor and Retarded 
Prisoners, with the simple, powerful, and somewhat threatening ring of the State 
Prison Inmates’ Rights Committee. 

Perhaps the best way of gaining some insight into the specific types of correc- 
tions reforms which are being produced under these circumstances is to examine the 
Compendium of Model Correctional Legislation and Standards, published jointly in 


8°See W.D. Lewis, FROM NEWGATE TO DANNEMORA (1965); S. Knapp, THE Lire oF THomas EDDY 
(1834). 

40 See, e.g, Allen, supra note 9, at 27. 

41 See, e.g., Morris v. Travisono, 310 F. Supp. 857 (D.R.I. 1970). 

See, e.g., Lollis v. New York State Dep't of Social Services, 322 F. Supp. 473 (S.D.N.Y. 1970), 
modified, 328 F. Supp. 1115 (1971). 

43See MODEL PENAL CODE pt. MI. 

44See News from the American Bar Association, #41273. 
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1972 by the American Bar Association and the Council of State Governments.* As 
Chief Justice Burger remarked in his forward to this publication: “For those examin- 
ing virtually any facet of statutory improvement relating to corrections or offenders 
under correctional supervision, this work cannot help but contribute ideas, assis- 
tance and, where needed, convenient reference to original sources.”46 In other 
words, it fits our present purposes quite well. 

The compendium is divided into 10 separate sections, dealing with such topics 
as the organization of corrections departments, probation and parole, and loss and 
restoration of civil rights. A number of relevant themes emerges from an examination 
of these materials. One isa repetition of the litany of individualization. The organiza- 
tion of the corrections bureaucracy, the structure of sentencing authority, and the 
administration of institutions are all admonished to pay close attention to the individ- 
ual needs of convicted persons.47 Second, there is a proposal (sometimes in the 
form of a recommendation, sometimes as a mandate) for the transfer of mentally 
retarded prisoners to a special facility or program of the corrections department or 
to the custody of the mental health department.48 Third is the appearance in the 
legislation and standards relating to sentencing of authority to impose particularly 
stiff sentences on “dangerous offenders.” Candidates for this classification are 
defined in various ways, but the succinct definition proposed by the “model sentenc- 
ing act” is typical. Section 5 of this act speaks of persons who have committed serious 
offenses and are found by the court to be “suffering from a severe mental or emo- 
tional disorder indicating a propensity toward continuing dangerous criminal 
activity.” By the use of such language, these proposed statutes would become a 
substitute for many of the so-called defective delinquent statutes. i 

There are strongly asserted prohibitions on abuses of correctional authority. 
The compendium section on prisoner treatment and rights50 contains absolute rules 
against physical brutality, verbal abuse, discrimination, and excessive solitary BoE 
finement as a disciplinary measure, as well as guidelines on how many calories a 
prisoner’s diet must contain, and how frequently medical examinations must be 
conducted for each prisoner. There are also, as one might expect, recommendations 
for programs of an educational nature as part of the prison experience. a 

Certainly, this brief look at some aspects of modern penal law reform justifies no 
firm conclusions about whether the balance sheet shows a net gain or a net loss for 
the mentally retarded offender. But just as certainly, there are some distinct impres- 
sions that emerge which a more definitive investigation might bear in mind. 

1. During the period of penal law reform in the first three decades of the 
nineteenth century, there were many advocates of a specialized system of justice for 
children which resulted in the House of Refuge movement and the development of 


45 COMPENDIUM, supra note 3. 
48 COMPENDIUM iii. 
ie i DIUM pt. I, at 3. 
47 See, e.g, State Department of Corrections Act, in COMPENDIUN - 
Egi Fourth United Nations Congress on Prevention of Crime and ee ee Prisoners, 
Standard Minimum Rules for the Treatment of Prisoners, in ComPeENDIUM pt. IV, è 
49 COMPENDIUM pt. II, at 55. 
50 ComrENDIUN pt. IV. 
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specialized institutions for children and ultimately, in specialized juvenile courts and 
accompanying agencies of justice.>'Except for Professor Allen’s 1966 proposal, which 
will be discussed subsequently, there appears to be no such advocacy for a separate 
justice system for mentally retarded offenders. 

2. Aperusalof the American Bar Association's standards suggests there is only an 
insubstantial awareness of the problems presented by mentally retarded suspects to 
their defense counsel, to prosecutors, and to judges sitting in criminal cases. Revi- 
sions of the substantive penal law convey the same impression. For example, the 
evolution of the insanity defense was expanded early in the reform period so as no 
longer to exclude automatically the retarded offender, but it seems to have paid no 
further attention to the issue of mental retardation. 

3. Relatively speaking, the greatest awareness of the special problems present- 
ed by mentally retarded offenders appears in the proposals for reform of the correc- 
tions system. But awareness is clearly a two-way street; along with demands for 
specialized programs and facilities for retarded offenders go law revisions which 
serve to perpetuate the predictions of “dangerousness” in the original defective 
delinquent laws. 


THE EXCEPTIONAL OFFENDERS COURT 


One of the most significant proposals of the reform movementis Allen's tentative sug- 
gestion for an exceptional offenders court.52 A primary objective of this proposed 
Courtis the substitution of welfare considerations for punishment values for mentally 
retarded offenders. The court would be given jurisdiction only when there is a 
serious offense charged. The purpose of the initial court proceeding would be to 
determine whether there was a gross intellectual deficit as measured by a standard 
more flexible than an IQ assessment (such as an inquiry into whether the person is 
substantially impaired in his intellectual capacity to cope with the demands and 
responsibilities of normal adult life, or to conform his behavior to the requirements 
of law).53 There would be a relatively informal determination of whether the offense 
was committed and whether the suspect was substantially mentally retarded. A posi- 
tive finding on both these questions would then empower the court to assume broad 
supervisory powers over the mentally retarded person, including authority to 
commit him toa specialized institution, provided there was an additional finding that 
he was dangerous to himself or to others. 

Allen’s proposal was suggested in full recognition of the need to obtain additional 
facilities and trained personnel to implement the program. All of the elements of the 
proposal are based on a willingness to “accept the premise that the exceptional 


51 See Fox, Juvenile Justice Reform: An Historical Perspective, 22 Stan. L. Rev. 1187 (1970). t 

52Allen, Toward an Exceptional Offenders Court. 4 MENTAL RETARDATION 3 (1966) (reprinted in 
part as an addendum to Allen’s reaction comment, pp. 643-45 infra). 

53United States v. Brawner, 471 F.2d 969, 991 (D.C. Cir. 1972). 
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offender must be dealt with on the basis of what he is, and what he can become. . . 
if we are truly concerned with his rehabilitation and integration in the community,”54 

It would be a mistake to dismiss this Proposal simply because juvenile courts 
have been the subject of recent criticism. To the extent that juvenile courts are no 
longer seen as a viable vehicle for dealing with delinquency, a court for mentally 
retarded offenders need not necessarily encounter the same fate. Much has been 
learned from the juvenile court experience which can help avoid such problems as 
the cavalier disregard of due process standards and the rhetoric of utopia that have 
plagued those courts. 

Juvenile courts, like Allen’s proposal, offer to deal with the persons before them 
on the basis of what they are and what they can become, rather than on the basis of 
what they have done. Itis this repetition of juvenile court philosophy which the retard- 
ed offenders court idea invites us to embrace. There are, however, several philoso- 
phical differences which are important: 

1. Strictly from a scientific point of view, the problem of diagnosis of juvenile 
delinquency appears to be more complex than the problem of recognizing whether 
an individual has a substantial degree of mental retardation.55 Moreover, the issue 
of “what a child is” usually arises in a context broader than simply technical diag- 
nosis. Family relations, peer group factors, school experiences — virtually all of a 
child’s environment 1s normally seen as part of picture.56 Some of this same 
breadth is evident in Allen's conception of what the retarded person is, but it appears 
that the relevance of environmental facts is more attenuated. 

- An evaluation of a child proceeds with a substantial expectation that the child 
is malleable and that either he, or significant elements in his environment, can be 
changed. It is doubtful that the same tone of amelioration and optimism surrounds 
the evaluation when it is made of a mentally retarded person. Quite the opposite 
seems to be the case. There appears to be much more of the idea found in the distinc- 
tion that the insanity defense now commonly makes between mental disease and 
mental defect: The former can be changed; the latter cannot. 

3. The question of what a person is arises as a means of deflecting attention from 
what he has done. Hostility that may arise from focusing on what a person has done 
could interfere significantly with efforts to identify and meet the individual needs of 
that person. For a child, this is a relatively sound assumption. The movement of con- 
Sciousness away from the harm that has been done is designed to arrive at a position 
that says: “He is, after all, just a child.” The advantage of this approach is less clear 
in regard to the mentally retarded offender. Stripping away the matter of what he has 
done may leave dominant feelings of sympathy and love from many persons who work 
with the retarded, but it is doubtful that this would be the prevailing attitude of the 
Public generally. There would likely be elements of fear and hostility which would 
be alien in the common conception of a child qua child. 


54 Allen, supra note 52, at 6. 

55 See, EDA FREUD, NORMALITY AND PATHOLOGY IN CHILDHOOD 114-18 (1965). i , f 

58See Rodman & Grams, Juvenile Delinquency and the Family: A Review and Discussion, in 
PRESIDENT’s COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF JusTICE, TASK FORCE 
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These three factors pose a serious question about adopting the philosophy of 
being, in place of the philosophy of doing, in constructing a policy position regard- 
ing mentally retarded offenders. A concentration on what the mentally retarded 
offender is causes serious and substantial risks that the system created for this indi- 
vidual will rely heavily on negative feelings and attitudes about the mentally retard- 
ed, on a hopelessness regarding the prospects for change, and on the view that the 
harm caused is entirely attributable to the retardation rather than being traceable, 
at least in part, to criminogenic factors in the environment, A system of this type, 
operating for a population of offenders who may be responsible for an inflated per- 
centage of serious crimes, might easily become more punitive and brutal than is now 
the case with the present criminal system. 


A RECOMMENDATION 


The preceding analysis creates a dilemma. The general movement to reform the 
system of criminal justice appears flawed in its deficient awareness of the special 
needs posed by the mentally retarded offender. On the other hand, a look at some 
of the problems that might be created by concentrating attention on the uniqueness 
of the retarded offender gives reason for pause about movement in this direction. 
There are sufficient drawbacks to either alternative to make the other appear 
attractive. 

The significant question is whether it is possible to enjoy the benefits of both 
alternatives. Can there be an increase in the sensitivity of the criminal justice system 
to mental retardation without risking a real deterioration of the retarded offender's 
role as victim of the system? A sense of the victimization of retarded persons generally 
appears to be at stake. If these citizens are, as a group, subject to deprivations, dis- 
crimination, and hostility wherever and whenever they come to the consciousness 
of the community, there is almost everything to lose and nothing to gain by focusing 
on mental retardation as an aspect of the criminal justice system. If, on the other 
hand, the dominant theme in the relations of mentally retarded individuals with 
society is one of benevolent concern and active care, a program to sensitize the 
criminal justice system makes a good deal of sense. 

Whether the present day should be characterized as one of benevolence or hos- 
tility for the retarded population is a question that escapes a definitive answer. It 
is undoubtedly a difficult problem to solve, even for experts in the social problems 
of the mentally retarded. It is, however, on the assumption that hostility toward the 
mentally retarded is diminishing that the ultimate recommendations of this paper 
rest. First, a thorough study should be undertaken of the present criminal justice 
reform movement in order to identify where there is insufficient awareness of the 
special impact of mental retardation. Furthermore, a criminal justice model should 
be described which compensates for these insufficiencies. And, finally, some decisions 
will have to be reached concerning the social risks of implementing such a model. 
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Reaction Comment 
RICHARD C. ALLEN 


IN THE VERY FIRST ISSUE of Mental Hygiene (now MH), published in 1917, 
there appeared an article by Walter E. Fernald, M.D., superintendent of the 
Massachusetts School for the Feeble-Minded, which included the observation: 


The brighter classes of the feeble-minded, with their weak will power and deficient 
judgment, are easily influenced for evil and are prone to become vagrants, 
drunkards, and thieves. ... As a matter of mere economy, it is now believed that it is 
better and cheaper for the community to assume the permanent custody of such 
persons before they have carried out a long career of expensive crime. The tendency 
to lead dissolute lives is especially noticeable in the females. . . . They either marry 
and bring forth in geometrical ratio a new generation of defectives . . . or become 
irresponsible sources of corruption and debauchery in the communities where they 
live.! 


This kind of misinformation—so prevalent in the professional communities of the 
day—led to a system of lifelong custodial institutionalization for thousands of 
mentally retarded citizens who could have lived useful, productive, and fulfilling 
lives in their own homes and communities; of wholesale sterilizations; of depriva- 
tions of jural and civil rights; and of inhumane and repressive treatment of mentally 
retarded offenders. 

The Institute of Law, Psychiatry, and Criminology at the George Washington 
University conducted a study of the mentally retarded offender and found that the 
proportion of mentally retarded individuals in prison is three times as high as in the 
general population and that the retarded are far more likely to be incarcerated for 
committing assaultive crimes, including homicide, than are the nonretarded.? It is 
not too surprising that these findings met with opposition, especially from persons 
who have for so long been trying to dispel the Fernaldian myth. The institute quali- 
fied its findings by observing that the retarded individual is more easily apprehended, 
more prone to confess, more likely to be convicted, will probably be incarcerated 
longer than the nonretarded offender, and is subject to a greater possibility of 
pretrial diversion if he is charged with a relatively minor offense against property.’ 
These facts tend to inflate the figures upon which the study was based. But, bearing 
in mind the inadequacies of our institutional and community resources, it should 
not be surprising that mental retardation can be shown to have some causal rela- 


tionship to crime. 


1Fernald, The Growth of Provision for the Feeble-Minded in the United States, 1 MENTAL HYGIENE, 
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Nevertheless, the most basic truth is that mentally retarded citizens who commit 
criminal acts comprise a very small fraction of the total retarded population. It must 
be remembered also that mentally retarded citizens are the most discriminated 
against minority in our society. As juveniles, they may be denied access to public 
schools; community programs shun them; when they commit offenses which bring 
them to juvenile court, there is no total care institution in which they can get help; 
correctional agencies have no programs for them because they are retarded, and 
institutions for the retarded reject them because they are “acting out”; their crimes 
as adults may be frequently assaultive because they are blindly striking back against 
a world they do not understand and which has never tried to understand them. 

If retarded citizens accused of crime are to continue to be dealt with under the 
present criminal justice system, then changes must be made in that system. As Fox 
points out, it is uncertain whether mental retardation comes within the prevailing 
court tests of insanity. Even where it does, in all probability the place to which a de- 
fendant found not guilty by reason of insanity must be committed will have neither 
the resources nor the trained personnel to meet the special needs of the mentally 
retarded individual. The determination of incompetency to stand trial (created to 
protect the impaired defendant against the unfairness of being required to answer 
criminal charges during a period of incapacity), with its resultant commitment 
“until recovery,” has worked a virtual entrapment of retarded persons charged with 
criminal offenses, for whom “recovery,” in the sense in which this term may be 
applied to the mentally ill, is simply not possible. And special procedures, like “sexual 
psychopathy” and “defective delinquency,” have similarly resulted in lengthy com- 
mitments, without treatment, in institutions in which the retarded individual is again 
relegated to second-class citizenship — this time in subservience to the psychopath- 
sociopath-antisocial personality. 

There is general agreement that the mentally retarded individual is inappro- 
priately dealt with, and adversely affected by, the criminal correctional system. 
This situation prompted my 1966 proposal for an exceptional offenders court. 
The proposal was not intended to imply that the conduct which brings the offender 
before the law should be disregarded; such conduct is indeed the necessary precon- 
dition of coercive intervention by the state and may have very much to do with the 
determination of the individual’s dangerousness and consequent need for institu- 
tional care. Nor did I intend to exclude the redemptive potential of punishment for 
retarded offenders, Rather, I was merely restating what had been said some three 
years earlier by the Task Force on Law of President Kennedy’s Panel on Mental 
Retardation: 


Once it has been determined that an offender is mentally retarded to a degree and 
in a manner making it reasonable to believe his affliction caused the conduct in 
question, then we think it axiomatic that he should be treated according to his condi- 
tion. For such persons, imprisonment for the sake of punishment is never appro- 
priate. . . . The mentally retarded offender . . . requires rehabilitation addressed to 
the sources of his deviant behavior.4 


4PRESIDENT’S PANEL ON MENTAL RETARDATION, REPORT OF THE TAsK Force on Law 39 (1963). 
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I must respectfully dissent from Fox’s observation that “Except for Professor 
Allen’s 1966 proposal, . . . there appears to be no such advocacy for a separate justice 
system for mentally retarded offenders.” The proposal for diversion of mentally 
impaired offenders included in the final recommendations of the President's Com- 
mission on Law Enforcement and the Administration of Justice (the National Crime 
Commission) would seem to reflect just such a “separate justice system”: 


Procedures are needed to identify and divert from the criminal process mentally 
disordered or deficient persons. . . . While recognizing the importance of the long- 
standing controversies over the definitions of criminal responsibility, insanity, and 
competence to stand trial, the Commission does not believe it has a substantial con- 
tribution to make to their resolution. It is more fruitful to discuss, not who can be 
tried and convicted as a matter of law, but how the officers of the administration of 
criminal justice should deal with people who present special needs and problems.5 


And, it would call for the same kinds of judicial due process protection: 


Alternative ways of disposing of criminal cases that involve close supervision or 
institutional commitment without conviction, call for protections from their abuse, 
protections that should be roughly comparable to those of the criminal law.6 


In June 1972, two decisions were announced which may have considerable impact 
on the plight of the mentally retarded offender. In Jackson v. Indiana’ the United 
States Supreme Court reversed a determination of incompetency to stand trial and 
commitment “until sane” of a deaf mute with the mental age of a preschool child 
and no communicative ability other than through limited sign language. He had 
been charged with two counts of robbery (essentially pursesnatchings, involving 
property of the total value of $9 and was committed to the Indiana Department of 
Mental Health despite his counsel’s protests that the commitment amounted to a 
life sentence without the suspect’s ever having been convicted of a crime. The 


Supreme Court ruled: 


: .. a person charged by a State with a criminal offense who is committed solely on 
account of his incapacity to proceed to trial cannot be held more than the reason- 
able period of time necessary to determine whether there is a su bstantial probability 
that he will attain that capacity in the foreseeable future. If it is determined that this 
is not the case, then the State must either institute the customary civil commitment 
proceeding that would be required to commit indefinitely any other citizen, or re- 
lease the defendant. Furthermore, even if it is determined that the defendant prob- 
ably soon will be able to stand trial, his continued commitment must be justified by 


progress toward that goal.8 


The decision in Jackson leaves a number of questions unanswered: 


5 PRESIDENT’s COMMISSION ON LAW ENFORCEMENT AND ADIMINISTRATION OF JUSTICE, THE CHALLENGE 
OF CRIME IN A FREE Society 133-34 (1967). 
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1. Can the constitutional proscription be asserted on behalf of someone less 
severely handicapped than was Mr. Jackson? The Court makes frequent re- 
ference to the degree of his disability (e.g., “There is nothing in the record that 
even points to any possibility that Jackson’s present condition can be remedied 
at any future time.”)° 

2. If there are defenses which can be asserted without the defendant's participa- 
tion (e:g., the running of the statute of limitations, defects in the indictment, 
lack of jurisdiction of the court, etc.), must the state permit them to be presented 
despite commitment of the defendant as “incompetent to stand trial”? 

3. Isit constitutionally permissible to commit a mentally retarded defendant to 
a state mental hospital instead of to a facility for the mentally retarded? 


4. How long is the “reasonable period of time necessary to determine whether 
[competency can be attained|”; and what is the maximum permissible period 
of detention once such determination has been made? Mr. Jackson had been 
confined for three and one-half years at the time of the decision. 


Jackson does establish, however, a constitutional basis for protection against the 
practice of consigning mentally retarded citizens accused of crime to lifelong deten- 
tion without prior establishment either of the fact of guilt of a criminal offense or the 
need for institutional care. 

In United States v. Brawner1 the United States Court of Appeals for the District 
of Columbia Circuit adopted the American Law Institute's Model Penal Code rule 
of criminal responsibility as a replacement for its much criticized Durham rule. In 
addition the decision adopts the rule of “diminished responsibility,” under which 
mental impairment, though insufficient to exonerate, may nevertheless serve to 
reduce the degree of the offense. The court said: “Our rule permits the introduc- 
tion of expert testimony as to abnormal condition if it is relevant to negative, or 
establish, the specific mental condition that is an element of the crime.”11 Since 
applicability of the insanity defense to the mentally retarded has been uncertain 
at best, the new rule for the District of Columbia affords a basis for introducing 
evidence of mental retardation to show that the defendant, for example, could not 
have premeditated and deliberated the act of homicide with which he is charged. 

Hopefully, future court decisions will extend the right to treatment concept 
to the mentally retarded offender, who now receives nothing from the correctional 
system other than unrehabilitative custodial restraint. This right might be articu- 
lated in terms of the eighth amendment’s prohibition against cruel and unusual 
punishment, or of the fourteenth amendment’s guarantee of equal protection and 
right of due process. To implement these decisions, institutions housing criminally 
committed persons must be equipped with resources (e.g., counseling, psychologi- 
cal testing, special education, and vocational training) that will afford the mentally 
retarded offender a chance for habilitation. 

If all of this comes about, there may be no need for “special treatment” for the 
mentally retarded offender. But the development may be a long time in coming. 


8Id. at 726. 
10471 F.2d 969 (D.C. Cir. 1972). 
11d, at 1002. 
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The exceptional offenders court concept was offered, not as a panacea, but as a new 
departure which might offer real hope for overcoming the neglect of the past. Fox 
has ably pointed to some of the problems in such a course; yet I cannot help but 
think that they are rather more Surmountable practical obstacles than inherent 
conceptual defects, 

My earlier proposal is included as an addendum here for the reader's 
convenience. 


TOWARD AN EXCEPTIONAL OFFENDERS COURT * 


The suggestion of an exceptional offenders court is offered, not as a considered 
judgment based on research findings, but simply as a possible area for exploration 
in our search for “new concepts.” 

The laws of most states have established special procedures outside the normal 
processes of the criminal law for defined categories of offenders: juveniles, youthful 
offenders, sex offenders, and defective delinquents, for example. Perhaps the closest 
conceptual model to the exceptional offenders court, among extant judicial institu- 
tions, is the juvenile court, with which there are at least two significant points of 
similarity: first, both are concerned with persons who are inadequately equipped 
to meet certain responsibilities of adulthood — in the case of the juvenile, because of 
his tender years, and in the case of the mentally retarded, because of his intellec- 
tual deficit; and second, like the juvenile court, the exceptional offenders court 
would have as a primary objective the welfare of retarded persons coming under its 
wardship, rather than imposing punishment for criminal offenses. 

It has occasionally been suggested that the processes of the juvenile court should 
be made applicable to mentally retarded persons charged with crime (New Jersey 
Association for Retarded Children, 1958). More, however, is required than merely 
conferring jurisdiction on the juvenile court. A mentally retarded adult has different 
needs and presents different problems than a child of normal intelligence. Because 
of these differences, juvenile detention, probation, correctional and training 
facilities would be inappropriate for the adult retardate, and other dispositional 
alternatives, such as foster home placement, would be almost totally unavailable, 
Further, there is the problem of identification. While juveniles at the upper age 
ranges of jurisdiction of the juvenile court may look older than their years, most 
children are easily identifiable as children; whereas recognition of the retarded 
person as such is more difficult. 

What is here suggested is a specially constituted court, empowered to assume 
wardship over any adult person shown to be substantially impaired in his intellec- 
tual capacity, who has committed an act which, if committed by an adult without 
such impairment, would constitute a felony or serious misdemeanor. It is suggested 
further that jurisdiction be transferred to such court at whatever point the existence 
of severe mental retardationis suspected — whether prior to trial on a criminal charge, 
or after conviction, sentence and incarceration for such offense. 

. Upon referral to such a court, there should first be a determination of the exist- 


* Reprinted with permission from 4 MENTAL RETARDATION 3, 5-6 (1966). 
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ence of gross intellectual deficit. Such determination should be made by the judge, 
and should be based on expert evidence presented at a hearing at which the alleged 
exceptional offender is represented by a guardian ad litem. The criteria for such 
determination should be flexible. 

It would be a mistake, for example, to legislate a fixed standard, such as IQ 
level. (The New York legislature has twice passed a bill bringing adult offenders 
with IQ’s under 70 under their “Youthful Offenders” procedures. The Governor 
vetoed the proposed legislation principally on the ground that IQ is a “crude and 
inappropriate” criterion.) Rather, the statute should incorporate more general 
phraseology, such as “substantially impaired in his intellectual capacity to cope 
with the demands and responsibilities of normal adult life, or to conform his be- 
havior to the requirements of law.” In making such determination, the court should 
not consider evidence of commission of the offense with which the alleged excep- 
tional offender has been charged (or of which he has been convicted in an adult 
criminal court). 

After the foregoing determination has been made, any antecedent criminal pro- 
ceedings should be voided, and a further hearing held, at which the alleged offender 
should be represented by counsel, to determine the operative facts of the offense 
with which he has been charged. The proceedings should be informal, and would 
render largely unnecessary such determinations as competency to stand trial, the 
admissibility of confessions, and criminal responsibility. There should, nevertheless, 
be observed elemental standards of due process of law, however, for it is not alone 
the existence of severe mental retardation that empowers the court to act, but also 
the fact of commission of what would otherwise constitute a criminal offense. 

The court should have broad supervisory powers over all persons properly com- 
ing under its jurisdiction, including authority to commit exceptional offenders to 
appropriate specialized institutions for indeterminate periods. Institutionalization 
should, however, be based upon a finding of dangerousness to self or to others, and 
such orders should be subject to periodic review. Where the offender is capable of 
living in society under supervision, probation should be available, making use of 
group therapy, special education, and other techniques. 

The court should also have authority to confer powers of guardianship (of the 
person, of the estate or both) on the probation officer, where the exercise of such 
powers is deemed necessary or desirable. Where a guardian had previously been 
appointed for the exceptional offender by another court, the exceptional offenders 
court should have authority to intervene in such proceedings, either to make the 
appointed guardian subject to its supervision, or to terminate the prior order of 
guardianship. 

Following the analogy to juvenile court proceedings, it would perhaps be desir- 
able to confer jurisdiction upon the court in cases of dependency and neglect as 
well — thusmakingita court for exceptional adults rather than an exceptional offend- 
ers court. Indeed, such a court could be given exclusive authority over the institu- 
tionalization and guardianship of the mentally retarded. 

The thoughts briefly presented here leave many unresolved problems, not the 
least of which is the need for additional facilities and trained personnel to imple- 
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ment such a program. It is believed, however, that answers can be found, if we 
accept the premise that the exceptional offender must be dealt with on the basis 
of what he is, and what he can become, and if we are truly concerned with his 
rehabilitation and reintegration in the community. 

Historically, society has pursued three alternative courses with the mentally 
retarded offender: we have ignored his limitations and special needs; or we have 
sought to tailor traditional criminal law Processes to fit them; we have grouped him 
with psychopaths, sociopaths, and sex deviates in a kind of conventicle of the outcast 
and hopeless. What is suggested here is a “fourth way,” a way not of rejection and 
despair, but of acceptance and hope. 


Reaction Comment 


ROBERT J. GOLTEN 


In 1966 Allen proposed a special system for the identified mentally retarded 
criminal suspect.! The prototype was the juvenile court system, with its parens 
patriae underpinning. Under the proposal, a threshold determination is somehow 
made as to whether a defendant is mentally retarded. If he is, informal proceedings 
are held to determine whether he committed the offense. Then, upon a finding of 
“guilt,” and if also found to be “dangerous” to himself or others, he is committed 
to a special institution. The committing court is further empowered to establish a 
guardianship with broad powers over the retarded offender. 

Allen candidly recognizes some unanswered questions, particularly with 
respect to the kind and number of facilities required for the mentally retarded 
offender, But he is sanguine about finding the answers, once the need to do so is 
made imperative. 

Fox would reject such a specialized system. His antipathy toward it is based 
mostly on the fear that by isolating, and clearly focusing on, mentally retarded of 
fenders, they will be more easily targeted for the deprivation, discrimination, and 
hostility too often their fate. On the other hand, Fox believes it is important to 
educate and “sensitize” the system to make special allowances and provisions for 
the exceptional offender. Thus, true to academic spirit, he would undertake a 
thorough study” in order to identify those pressure points where not enough special 
Consideration or awareness is given the retarded offender; he would establish a podel 
that would compensate for these deficits; and he would analyze the “social risks 
that might result from its implementation. ; é 

His proposal is suitably vague and inoffensive. Clearly, there is a need to identify 
the mentally retarded offender at the beginning and throughout his contact with 


Allen, Toward an Exceptional Offenders Court, 4 MENTAL RETARDATION 3, 5-6 (1966) (reprinted 
in part as an addendum to Allen’s reaction comment, pp- 643-45 supra). 
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the criminal justice system and to afford him special protections. And one can quickly 
arrive at the kind of model that would make the sorts of allowances and special 
provisions which are required. 


IDENTIFICATION 


Upon a suspect's entry into the criminal justice system in the District of Columbia 
the D.C. Bail Agency (which acts as the court's screener in making bond recommen- 
dations) conducts narcotic analyses and attempts to detect problems of alcoholism 
and emotional illness in its offender-interviewees. This agency, and counterpart 
agencies in other courts, should be directed to undertake quick screenings for 
intellectual defect. Upon a tentative finding of a deficiency, the defendant would 
be subjected to a more thorough evaluation. If consistent with his pretrial bond 
Status, this evaluation would be done on an outpatient basis.2 On the other hand, if 
the defendant were denied pretrial release, the evaluation could be made promptly 
at a local detention facility or appropriate mental retardation institution. A standard 
determination of competency would be made: Does the offender know the nature 
of the proceeding and can he assist counsel in preparing a defense? 

If found “incompetent,” the mentally retarded offender should be promptly 
released or, if “dangerous” to himself or others, civilly committed to an appropriate 
institution. 


TRIAL 


The defective offender who is not found incompetent4 should be given special 
protection. First of all, the court should make special efforts to ensure that counsel 
is prepared to deal with the additional problems of the exceptional client. Perhaps 
a special proceedings panel of defense lawyers could be established to ensure that 
mentally ill or mentally defective defendants were provided with sophisticated 
counsel. A local public defender, such as the one in Washington, D.C., which has a 
mental health division, might be able to provide this specialized assistance by 
entering as co-counsel in the case. 

Second, the prosecution would be obliged to open up its files more fully to 
counsel for the retarded offender (who is, by definition, less able to assist counsel): 

Third, purported confessions should receive the strictest scrutiny and the 


2Cf. Marcey v. Harris, 400 F.2d 772, 774 (D.C. Cir. 1968). 
3See Jackson v. Indiana, 406 U.S. 715, 738 (1972). 

‘The incompetent offender may be tried on the general issue (“did he do it?”) with the under- 
standing that a finding of “guilt” means only that the court can continue to exercise jurisdiction 
over him pending release or commitment, as stated. See People ex rel. Myers v. Briggs, 46 Ill. 
2d 281, 263 N.E.2d 109 (1970). 

5Cf. Wilson v. Unwed States, 391 F.2d 460, 464 (D.C. Cir. 1968). 
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prosecution should be required to prove their validity beyond a reasonable doubt. 
There must be a knowing, intelligent, and truly Voluntary waiver of the right to 
silence. 

Finally, the fact finder (judge or jury) should hold the prosecution to an espe- 
cially high burden of proof so as to exclude any hypothesis other than guilt. 


DISPOSITION 


If a trial determines a suspect's guilt, a special hearing should be held without a 
jury to determine whether the offender is so incapacitated as to be unable to form 
criminal intent. Experts would be called upon, perhaps not only as witnesses, but 
also as arbiters. Sophistication in decision making and uniformity in result might 
be facilitated by turning to a specialized panel of experts, such as the mental health 
commission used in the District of Columbia as an agent of the court in civil com- 
mitment cases.§ 

If lack of intent is found, then another determination should be made as to 
which nonpenal institution or community resource, if any, would lend itself to the 
offender's particular needs. If, on the other hand, a finding is made that sentence 
should be imposed (because the offender was capable of forming “criminal intent”), 
the individual should be specially classified to make clear and imperative to the 
Correctional system the offender's special identity and problems.” 


RELEASE 


The mentally retarded offender who is “acquitted” because of incapacity, but 
then involuntarily consigned to a “treatment” facility, is entitled to, and should be 
provided, ongoing counsel (in the form of an appointed guardian or institutional 
ombudsman) who closely monitors his progress, protects his rights (e.g., to habili- 
tation), and urges his release whenever it can fairly be established that the client has 
been “rehabilitated” to the extent that he is not likely to jeopardize his own or the 
community’s welfare.® 

In short, the ideal model (which would be applicable to the mentally ill, as well 
as the mentally retarded, and indeed to other offenders with specialized problems 
such as alcoholism or drug addiction) would be: (1) immediate identification, 
through appropriate screening and testing devices at the entry point of the crim- 


®D.C. Cope § 21-502 (1973). i 4 ae 
7Of course, this presupposes the availability of (1) special community facilities and resources to 
deal with the problems of the retarded offender as well as (2) special facilities and resources 


within th ison setting for this category of convict. ; 
ecf United States v. Sina 436 F.2d 162, 166-70 (D.C. Cir. 1970), cert. denied, 414 U.S. 873 


(1973); Golten, Role of Defense Counsel in the Criminal Commitment Process, 10 AM. CRM. L. 
Rev. 385, 423-24 (1972). 
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inal justice system; (2) where retardation or deficiency falling short of incompe- 
tency is found, special counsel and broader pretrial discovery would be provided, 
there would be very strict surveillance by the court of purported “confessions,” and 
ahigher than normal burden of proof would be imposed on the prosecutor; (3) special 
disposition hearings after trial would be held if the defendant were found to have 
committed the offense, and appropriate classifications and diversions to specialized 
departments in the correctional systems would be made: and (4) special protections 
for the retarded inmate in the form of ongoing counsel to note and enforce his right 
to civilized confinement in the least restrictive alternative and to the earliest feasible 
release would be ensured. 

The following case illustrates the problems faced by an attorney attempting 
to secure appropriate handling of a mentally retarded client. I recently represented 
a 30-year-old man who has an IQ of 57 (mild to moderate mental retardation). 
His record consisted of a 1961 assault, a 1962 attempted sexual assault, and then 
in 1966 again an attempted sexual assault. In the last offense, he was convicted and 
givena4— 12-year sentence. After five unproductive years in jail, it was determined 
in a habeas corpus action that he had been incompetent to stand trial. His prior 
conviction became a nullity. 

The prosecution then tried to commit the man as a sexual psychopath. This 
route was ill-advised because he did not qualify as a sexual psychopath for various 
reasons, including a finding of “mental illness”? and the fact that he was charged 
with an offense (assault with intent to commit rape) that took him outside the 
statute.!° 

The prosecution, as a “holding” device, filed an appeal. It could not have in- 
voked a civil commitment because the man was not mentally ill in the eyes of the 
psychiatrists at Saint Elizabeth’s, the local (examining) mental hospital. There is a 
mental retardation statute that could have been tried, but it applied only to “non- 
acting out” retarded citizens. There was no proper pigeonhole. 

The mentally retarded offender in the District of Columbia who is either in- 
competent or acquitted by view of his inability to form criminal intent has no place 
to go. He does not suffer from a “mental illness” and cannot be civilly committed 
(if incompetent) and if acquitted by reason of “insanity” could not be sent to a 
mental hospital. 

The response to this vacuum has been to ignore the special problems of the 
retarded offender. This is what has happened in most places because of the lack of 
special community and institutional resources. The problem of inadequate reha- 
bilitative and custodial resources lies at the crux of the criminal justice system and 
is dramatized clearly in the case of the mentally retarded offender. 


®Millard v. Harris, 406 F.2d 964 (D.C. Cir. 1968). 
10D.C. Cone § 22-3504(e) (1973). 


CHAPTER 21 


Corrections 


Editorial Introduction 


Rowan’s paper reviews the research conducted over the past 
decade on the lack of programing for mentally retarded offenders. She 
describes the current situation in which mentally retarded offenders 
receive little special education or counseling directed to their rehabili- 
tation for community life. Correctional officials typically are frustrated 
by the obvious need for special attention among the mentally retarded. 
Official reaction, however, has not been to provide the needed special 
programs, but rather to despair and to delay in granting parole to indi- 
viduals. Rowan documents the fact that the problem is not an insignifi- 
cant one: The proportion of mentally retarded individuals in correctional 
institutions appears to be at least 7 to 9 percent nationally and as high 
as 30 percent in some states. The lack of responsive programs is demon- 
strated to be severe even in special institutions supposedly created for 
the specific purpose of providing rehabilitation to a broad category of 
“mentally disabled” persons. 

Rowan also reports the recommendations made by recent studies. 
These include a number of steps aimed at alleviating this lack in the 
correctional system. The development of specialized programs and 
institutions for the mentally retarded offender is high on this list of 
recommendations. This preference arises as a consequence of the fact 
that retarded offenders receive the least appropriate programing of all 
inmates when placed in a general prison or mixed treatment center. Both 
general prison and regular institution placements for the mentally re- 
tarded are seen as being inappropriate for dealing with the problems of 
the mentally retarded offender. This preference for separate program- 
ing stands in contrast to recommendations of many contributors to this 
volume. In other papers, considerable emphasis is placed on eliminating 
special categorical distinctions between mentally retarded citizens 


and others. 
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Schwartz and Haywood, in their reactions, applaud Rowan’s re- 
search review, but are sharply critical of the reported recommendations. 
Schwartz emphasizes Rowan’s report that special institutions for “defec- 
tive delinquents” have been the source of grave abuses and argues against 
further segregation of the mentally retarded offender. Schwartz is skep- 
tical of society's ability and desire to provide truly rehabilitative treat- 
ment to offenders, whether mentally retarded or not. Haywood warns 
against the possibility of making mistakes similar to those made in seg- 
regated educational programs for the mentally retarded. Both Schwartz 
and Haywood emphasize the fact that most retarded offenders are only 
mildly retarded; they stress the dangers of overclassification and stigma- 
tization. They both press for a reevaluation of prison programing and 
criticize the overuse of prisons in general. 


PRINCIPAL PAPER 


BEVERLY A. ROWAN 


IN STATE PRISONS the proportion of individuals with low measured intelligence 
has been estimated at more than three times that in the general population.! Adding 
inability to function socially to intellectual disability, one-third of our country’s 
prison population can be considered retarded.2 Nevertheless, in most states appro- 
priate institutional, probation, and other treatment resources for mentally retarded 
offenders do not exist, and these individuals receive little or none of the special 
rehabilitative care they need. 

The care and treatment of mentally retarded offenders is one of the most con- 
sistently frustrating problems that confronts administrators of both correctional 
institutions and residential facilities for the retarded. Both types of facilities are 
geared to treat their predominant groups, and retarded offenders are misfits in 
both settings. 

Mentally retarded individuals charged with, or convicted of, crimes have been 
committed to correctional institutions — as incompetent to stand trial or as insane — 
“until recovery” or “until sanity is restored.”3 In the case of mental retardation, 
there is little, if any, hope for recovery from the underlying condition. The most 
that can ordinarily be expected is a kind of social recovery in which the retarded 
individual becomes self-sufficient. But this “social recovery” anticipates appro- 


1B. Brown & T. COURTLESS, THE MENTALLY RETARDED OFFENDER (U.S. Dep't of Health, Educa- 
tion & Welfare, Pub. No, (HSM) 72-9039, 1971) [hereinafter cited as BRown & CourTLess]. 

*AcTION AGAINST MENTAL DISABILITY, THE REPORT OF THE PRESIDENT’S TAsK FORCE ON THE 
MENTALLY HANDICAPPED 40 (1970). 

3 But see Jackson v. Indiana, 406 U.S. 715 (1972). 
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priate habilitation with adequate professional support, and retarded prisoners ty- 
pically are confined to rural areas where it is difficult to find psychiatrists, psychol- 
ogists, social workers, and other experts required to staff the necessary programs. 

Recognition of mentally retarded offenders as a special group is only part of 
the battle. Awareness of the problem must be translated into programs designed to 
meet the particular needs of these individuals and into professional assistance essen- 
tial to their reintegration into the mainstream of society. 

Literature related to retarded offenders offers little concurrence, and there 
are vast differences of opinion as to definition, research methodology, interpreta- 
tion of findings, and courses of action to be taken in coping with the problem, 
Although the Brown-Courtless survey estimated that the proportion of retarded 
prisoners across the United States was 9.5 percent.4 an accurate determination 
of the percentage of criminal offenders who are actually mentally retarded is 
difficult to achieve because of the lack of clear guidelines for making estimates. 
Some institutions designate as retarded those people with IQs below 90; some, 
people with IQs below 85; some, below 80; and still others use IQ 75 or 70 as the 
cutoff point. Furthermore, tests defining mental retardation and its levels reflect 
some variation in IQ scores. For example, moderate mental retardation is said to 
be IQ 36-51 or IQ 40-54. Moreover, there is the very serious challenge to the use of 
intelligence tests for classifying people, and the Open questioning of the meaning 
of any IQ score. This presents obvious difficulties for those who want to use these 
Scores for either statistical or classification purposes. 

Brown and Courtless discovered a bewildering array of tests used by institu- 
tions to measure intelligence, the most frequently employed being the Wechsler 
Intelligence Scale for Children (WISC) and the Wechsler Adult Intelligence Scale 
(WAIS).° Although about 75 percent of the institutions surveyed by Brown and 
Courtless reported that intelligence tests were administered by psychologists, it 
was found that other institutions used social workers, a few used classification 
officers, and 5 reported using inmates under the supervision of psychologists.® 

Another distinction to be considered is that two basic categories of retardation 
are recognized, based on general etiology of the condition. Genetic retardation 
refers to a condition of organic or pathological origin; functional retardation refers 
to impairment of personal-social factors and involves elements of psychosocial or 
environmental deprivation. A score on the WISC or the WAIS does not permit the 
individual to be placed into either category; much additional information is required, 

The results of any investigation should be examined in light of dissimilarities 
in testing situations among correctional and penal institutions across the country, 
including different IQ level definitions of mental retardation; the variety of instru- 
ments used to measure intelligence; the diversity of personnel employed to admin- 
ister the tests; varying conditions under which the tests are administered; different 
Stages of incarceration at which testing is conducted; and the validity of the test 
instrument in terms of the subject. 

There have been two divergent views of mental retardation and crime: the 


‘Brown & COURTLESS 25. 
5Id. at 26. 
SId. 
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belief that every intellectually impaired person is a likely delinquent (prevalent 
about 50 years ago and still evident in the folklore of today) and the belief that 
mental retardation bears no causal relationship to crime. Both views are extreme 
and both have hindered effective action to solve the problems of retarded offenders. 

Historically, three alternative courses have been pursued with respect to mental- 
ly retarded offenders: (1) their limitations and special needs have been ignored: 
(2) traditional criminal law processes have been twisted to fit their situations; or 
(3) they have been grouped with psychopaths, sociopaths, and sex deviants. 

As early as 1894 workers in the field of mental retardation and criminal behavior 
were recommending separate legal and institutional handling of retarded offenders. 
Some saw segregation as a method of freeing society from the threat such people 
were thought to pose.’ In 1906 J.W. Mulligan, a physician at the Illinois State Prison, 
suggested that separate institutions be developed to permit segregation of retarded 
offenders from ordinary offenders, not to provide the retarded with specialized 
treatment, but to ensure their segregation and commitment for life’ In 1912 H. H. 
Goddard, maintaining that penal institutions were inappropriate for the care of 
retarded offenders, asked the American Prison Association to recommend their 
segregation and transfer to more suitable facilities, It was his belief that at least 
two-thirds of these offenders came by their defects through heredity and that long- 
term colonization and segregation offered a partial solution to the problem.° 

The first special facility established exclusively for defective delinquents in 
the United States was at Napanoch, New York, in 1921, where mentally defective 
male delinquents over 16 years of age were committed indefinitely. The program 
provided training, with an emphasis on industrial education and farming activities. 
Parole was possible, and 70 percent of those paroled were successful in adjusting 
to life outside the institution.!° The Massachusetts State Farm at Bridgewater, a 
similar institution, opened in 1922. It provided treatment in the form of education, 
recreation, and industrial training within the framework of rigid discipline.!! From 
the early 1920s through the 1950s, as a result of the belief that defective delinquents 
exerted a bad influence on ordinary delinquents, more and more demands were 
made for separate facilities to provide basic custodial care for retarded delinquents. 
In summary, until the 1960s, mentally retarded offenders were the subject either 
of intensely value-laden pressure for segregation or of total neglect by the correc- 
tional system. Little in the way of rehabilitative programing was provided. 

Much of the recently renewed interest in mental retardation and criminal 
behavior has been generated by the legal community rather than criminologists. 
The American Bar Foundation, in 1961, published a study on the legal aspects of 


Clark, The Relation of Imbecility to Pauperism and Crime, 10 THE ARENA 788, 791 (1894). 
Martha Clark wrote that only by special segregation could society be free from the threat posed 
by the mentally retarded. 

®Mulligan, Mental Defectives Among Prisoners, in PROCEEDINGS OF THE AMERICAN PRISON ASSO- 
CIATION (1906). 

°Goddard, Feeblemindedness and Crime, in PROCEEDINGS OF THE AMERICAN PRISON ASSOCIATION 
(1912). 

10S. Davies, SOCIAL CONTROL OF THE MENTALLY DEFICIENT 138-43 (1930). 

Jd. at 134-36. 


Corrections 653 


mental disability,!2 and in the same year the late President John F. Kennedy appoint- 
ed a panel of physicians, attorneys, scientists, judges, mental retardation profes- 
sionals, and civic leaders to review the field of retardation. The report of the Task 
Force on Law of the President’s Panel focused attention on the advisability of 
incarceration of mentally retarded offenders in correctional institutions and con- 
cluded that prisons in the United States were not able to provide special programs 
for inmates with significantly impaired intellectual ability. 

The current trend in correctional systems is to create a combined special 
handling category which includes certain sex offenders, psychopaths or sociopaths, 
and the mentally ill, together with the mentally retarded. This grouping is com- 
monly referred to by some variation of the term “defective delinquent.” Following 
criminal conviction, offenders falling into this broad category are, in most instances, 
subjected to a civil hearing and psychiatric examination to determine their eligi- 
bility for commitment to a specialized facility. A number of these facilities has been 
established in the United States within the last few years. Although their basic pur- 
pose is supposed to be specialized treatment, they have been subjected to increasing 
criticism. 

Many state correctional systems have taken some minimal steps during the 
last 10 years to provide mentally retarded offenders with rehabilitation programing, 
but the meaningfulness or effectiveness of this “specialized” treatment remains 
open to considerable doubt. 


RESEARCH AND RECOMMENDATIONS ON PROGRAMS 
FOR THE MENTALLY RETARDED OFFENDER 


The Juvenile and Youthful Offender 


Few retarded children who get into trouble with the law are severely or profoundly 
retarded. Some are moderately retarded, but the majority are either mildly retarded 
or near the borderline of ordinary intelligence.14 

Although disposition of adult criminal offenders is often based primarily on the 
offense committed, the emphasis in juvenile court is supposed to be on the needs of 
the individual child. Thus, the philosophy of individualized justice is particularly 
relevant for the retarded juvenile delinquent. i 

Typically, a juvenile court judge seeks placement in an institution for the 
mentally retarded. In many states, however, he must first obtain permission from 
the institution to which commitment is sought, and the institutions are generally 
overcrowded already. Moreover, they are often reluctant to accept an individual 
who, in addition to being viewed as mentally retarded, is seen as a delinquent. Thus, 


i . 1961). 
l2THE MENTALLY DISABLED AND THE Law (F. Lindman & D. McIntyre eds. 1 
13PRESIDENT’s PANEL ON MENTAL RETARDATION, REPORT OF THE TASK FORCE ON Law (1963). 
MF. Dennis, The Mentally Retarded Public Offender and the Law, 1971 (Governor’s Interdepart- 


mental Committee on Mental Retardation, Tennessee). 
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failing an agreement among various agencies dealing with juvenile problems, it 
often is impossible to place children in these facilities. A judge may attempt com- 
mitment through the probate court, but in most instances this court has no more 
authority than the juvenile court to commit without approval of the designated 
institution. Foster home placement may be sought, but such placement is not easily 
accomplished. There is a reluctance to place mentally retarded children in institu- 
tions for delinquents, because they are easily victimized and exploited by their more 
intelligent peers; nevertheless, this is most frequently the placement finally chosen.15 

The George Washington University Institute of Law, Psychiatry, and Crimi- 
nology undertook a three-year study of both juvenile and adult retarded offenders 
in several states across the country from 1966 to 1969.16 The study indicated that 
the handling of retarded juvenile offenders in five representative states demon- 
strates the mutual ineffectiveness of juvenile courts in placing retarded children in 
appropriate programs. 

Even in those few states where transfer from correctional facilities to institu- 
tions for the mentally retarded is possible, the latter facilities are severely over- 
crowded, and there are extended waiting periods for admission. These waiting 
periods present peculiar problems, even assuming that admission is appropriate 
and can finally be accomplished. Some mentally retarded juveniles adjust fairly well 
in the correctional setting. If a child is functioning adequately and receiving some 
kind of academic and vocational training, the correctional facility is reluctant to 
transfer him out as retarded; and the child, having spent five or six months at such 
a facility, where the average length of stay is eight months, may react adversely to 
prospect of being transferred. Juvenile facilities in some states are sympathetic to 
this reaction, particularly in view of the fact that transfer to an institution for the 
retarded may result in a lifetime commitment. Thus, the application for transfer 
is often either withdrawn or not pursued, and the child is released to the community 
upon expiration of his original commitment. 

Juvenile courts should be empowered to commit any child to the program or 
institution best suited to his needs, with some checks to prevent judges from errone- 
ously labeling problem children as retarded and having them inappropriately com- 
mitted to retardation facilities. Some middle ground must be reached between 
total arbitrary placement authority for juvenile courts and total admissions discre- 
tion for institutions for the mentally retarded. Otherwise, retarded juveniles will 
continue to suffer the grave inadequacies of a system that permits their exclusion 
from any appropriate rehabilitation programing. 

If state institutions for the retarded are to remain virtually closed to juvenile 
offenders, alternative handling or placement must be sought. Possibilities include 
probation, probation augmented by remedial training, or placement in training 
schools for children with learning problems. 

In order to compare youthful offenders of different intellectual achievement 
levels, more than 1,000 boys between the ages of 15 and 18 assigned to Tennessee 
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institutions for delinquent youths were the subjects of a recent study in that state.17 
The results of this study demonstrate the importance of differential programing for 
mentally retarded juvenile offenders.!8 

The boys were placed in one of three categories: intellectually average or above; 
borderline; and mentally retarded. Through a series of personality probes, a number 
of variables was tested. It was found that mentally retarded youthful offenders have 
lower estimates of themselves than their more intellectually advantaged delinquent 
peers. The mentally retarded delinquents showed themselves to be more concerned 
about what they are, about their worth in relation to other people, and about their 
social interactions with others. Even after controlling for differences in intelligence, 
self-concept was an important variable in accounting for differences in both the in- 
stitutional behavior and academic achievement of boys in the group. The higher the 
individual's self-concept, the less likely he was to become a disciplinary problem in 
the institution and the more likely he was to score higher on academic achievement 
tests.!9 

The data indicated that mentally retarded juvenile delinquents were more con- 
cerned about ease and comfort than about opportunity to learn. Also, the more intel- 
lectually disadvantaged youths tended to look to others for approval, judgment, and 
evaluation of their behavior, rather than to themselves. Mentally retarded offenders 
were much more likely to see what happened to them not as a result of their own 
actions, but as a result of chance or the whims of others. (This may be a very accurate 
perception.) Their conception of what happened to them as a result of their own 
behavior was not clear. Therefore, the issue of individual responsibility needs to be 
much more emphasized in the training of these youths. ?° 

It was found that the disciplinary system at the state school was largely negative, 
and that the mentally subaverage boys bore the brunt of this system since they were 
the most disruptive and the most frequently disciplined. This provided systematic 
negative reinforcement within the correctional institution, which only served to 
accentuate the underlying emotional problems of these children.?! Both the mentally 
retarded and borderline groups exhibited inadequate attentional skills and were 
more easily flustered and confused than the average group. It was concluded that 
social training at the state school was not equally effective for subgroups within be 
total population and that it was least effective with respect to the mentally retarded. 

Examination of school records revealed that delinquent boys in general were 
behind in academic achievement and that the borderline and retarded groups were 
even further behind. Conduct ratings differed significantly among the three groups 
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of boys, and these differences appeared as early as the first grade. Retarded boys in 
the sample consistently received more unsatisfactory conduct ratings than did boys 
from the other two groups, not only in the first grade, but in grades two and three as 
well. It was found that only 17 percent of the retarded and borderline groups had 
ever been placed in special education classes while attending public school. Thus, 
they were presented with a picture of progressive failure and alienation within the 
school system, culminating only after final removal from school despite numerous 
indications, some as early as the first grade, that special training was strongly 
indicated.?% 

Very few of the boys in any of the groups had ever been placed in alternative 
community programs; yet, as a total group they averaged more than one commitment 
to correctional institutions. Boys in the borderline group had been committed to the 
correctional system significantly more frequently than members of the other two 
groups.24 The family variables examined indicated a high degree of cultural depri- 
vation in the homes of delinquent boys, and this finding was accentuated for the 
two retarded groups. 

It was the conclusion of the study group that a vast number of mentally retarded 
youths who would otherwise become juvenile offenders could avoid this fate if they 
acquired sufficient skills to meet the complexities of daily living and thus experience 
the rewards that community life has to offer. 

In 1970, the Tennessee Legislative Council Committee recommended that, 
whenever feasible, care and treatment of mentally retarded offenders be provided 
in the community in cooperation with federal, state, and local agencies. “Our House” 
was a nonresidential community program developed in response to these recommen- 
dations. It was designed for boys with below-average IQ scores who had been 
sentenced to correctional institutions.5 It offered a relatively effective way of reha- 
bilitating boys while they lived at home instead of in an artificial institutional 
environment. 

The program sought the most effective methods of teaching the boys academic 
and social skills while keeping them out of court. Building self-image was considered 
a prerequisite to teaching the boys how to learn that they could control what happen- 
ed to them. Therefore, punishment tactics that undermine self-image and reduce 
performance were avoided by the staff. 

One of the major functions of Our House was to instill self-confidence in the 
boys by building up their sense of success to the point that they were able to decide 
for themselves that they wanted to reenter the mainstream of society. The intent of 
the program was to emphasize all accomplishments and achievements, including 
improvements in behavior. Several assumptions were made: rules should be few and 
simple; appropriate behavior should be approved promptly; inappropriate behavior 
should be ignored; dangerous or destructive behavior should be interrupted and 
disapproved; self-confidence ensures a greater likelihood of success; and anyone can 
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be taught what he needs to know if it is broken down into very small sequential 
steps. 26 

Research data are presently being collected and analyzed to determine the effec- 
tiveness of Our House. Although funding for this unique program ended May 31, 1973, 
the results of the initial research analysis have encouraged proposed legislation that 
would establish other projects based on this model. 

Another important projectisa study thatwas done relative to all juvenile offenders 
received as new admissions by the Texas Youth Council during the 1969-70 fiscal 
year.27 Of the 1,491 males for whom full-scale IQ scores existed, 192, or 13 percent, 
were determined to have scores of lower than 70; 58.3 percent of these males classi- 
fied as retarded were black Americans, 32.3 percent were Latin Americans, and 9.4 
percent were Anglo-Americans.28 The most common offense committed by both 
retarded and nonretarded children was burglary. Finally, 24.6 percent of the non- 
retarded and 33.8 percent of the retarded had never attended school.”” 

Of the 175 females for whom full-scale IQ scores were available, 29, or 16.6 
percent, had scores of lower than 70; 44.8 percent of those classified as retarded were 
black Americans, 41.4 percent were Latin Americans, and 13.8 percent were Anglo- 
Americans.2° The most common offense for both retarded and nonretarded girls was 
running away from home. Twenty-four percent of the nonretarded and 31 percent 
of the retarded had never attended school.*! 

These studies and programs suggest that unjustified attitudes which advocate 
reliance on maximum security strategies for retarded juvenile offenders should be 
reevaluated. Programs in institutional care systems can be appropriately tailored to 
the needs of the retarded and borderline retarded by the use of carefully drawn and 
individualized behavioral objectives and educational programs, precision teaching 
techniques, positive reinforcement systems, token economy systems, and guided 
group interaction. The assumption that retarded children cannot be habilitated or 
rehabilitated as effectively as their more intelligent peers must be abandoned. 

In 1969, the South Carolina Department of Corrections completed a survey of 
prisoners between the ages of 17 and 21.° From a population of 374 inmates in this 
age range, 131 tested in the retarded range.°3 

A primary concern facing the South Carolina judicial system, as in most states, 
has been what to do with retarded youthful offenders coming before the court. There 
are no facilities for retarded offenders at the three residential centers in South Caro- 
lina, and these young offenders are housed by various agencies in the state, such as 
state hospitals, county work gangs, and retardation centers. Retarded youthful 
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offenders initially were being sent to correctional schools, and it was only after such 
placement and preliminary testing that the nature of their disability became known, 
Even if the courts had had knowledge of their mental retardation prior to disposition 
of the cases, with the limited availability of special units on the grounds of the retar- 
dation centers, it is still questionable whether specialized services geared to their 
particular needs could have been provided. In many cases it was found that the 
courts did have such knowledge and became frustrated at their inability to find 
appropriate care and services for these offenders, many of whom were returned 
to the community on probation.34 
The study group made the following recommendations: 


Organically impaired retarded offenders should be treated in mental retardation 
institutions, and culturally or socially deprived individuals, in correctional schools.35 

Special units for the care of youthful retarded offenders should be established on 
the grounds of residential centers for the retarded under the administration of the 
department of mental retardation. For a youthful offender to be assigned to such a 
unit, he would have to be evaluated as retarded and, in the court’s opinion, require 
confinement. After referral by the court to the department of mental retardation, the 
individual’s care, treatment, control, and disposition (including release) should be 
the sole responsibility of the retardation center. It was felt that courts, at disposition, 
should utilize local resources, such as special education classes, sheltered work- 
shops, vocational rehabilitation, foster homes, and half-way houses.3¢ 

In the event youthful retarded offenders are placed in these specialized units, 
they should be placed as retarded children and not as delinquents. Periodic evalua- 
tions should be undertaken in order to ascertain the development and effectiveness 
of rehabilitation programs, and the extent to which individualized programs are 
meeting the specific needs of each resident. 

After-care units should work with the parents of retarded offenders during treat- 
ment, prepare them for discharge of their children, and work with them after dis- 
charge. This unit should also obtain the help of other agencies, such as mental health, 
vocational rehabilitation, public welfare and public health. It was suggested that 
the youngsters and their families be followed for a minimum of one year after 
discharge.37 


The Adult Offender 


Using the Americar Association on Mental Deficiency’s criteria for mental retarda- 
tion, including an IQ of 69 as the upper limit of the mentally retarded range. the Brown- 
Courtless survey of all federal and state prisons in the United States found that 9.5 
percent of the prison population could be classified as mentally retarded.38 Impair- 
ment in adaptive behavior, the second element of the association’s criteria, was 
inferred from the fact of institutionalization for antisocial behavior. 

Of a sample of 500 males received and tested by the Texas Department of Cor- 
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rections during December 1970 and January 1971, 35 individuals, or 7 percent, were 
determined to have IQ scores below 70. Of those men scoring above 70, 25.8 percent 
scored between 70 and 84.39 

In the Brown-Courtless study, the proportion of incarcerated offenders with 
measured IQs below 70 varied sharply with geographical region. For example, 
Kentucky. Tennessee, Alabama, and Mississippi had the highest proportion of re- 
tarded individuals in their prison systems—at 24.3 percent; following closely 
were Arkansas, Louisiana, Oklahoma, and Texas, with 20.6 percent of their prison 
population scoring as retarded; a low percentage was obtained among Washington, 
Oregon, California, Alaska, and Hawaii, which had 5.4 percent; and the lowest 
percentage was found in Montana, Idaho, Wyoming, Colorado, New Mexico, Utah, 
and Nevada, where only 2.6 percent of the prisoners had IQ scores below 70.40 

For the Brown-Courtless investigation, questionnaires were mailed to all adult 
and juvenile penal and correctional institutions, other than diagnostic reception 
centers, in the United States correctional camps and farms, work houses, and deten- 
tion facilities.4! The goal of the study was to obtain data regarding the intelligence 
of incarcerated adult and juvenile offenders in the United States, together with infor- 
mation concerning offense patterns, management problems, and treatment pro- 
grams affecting inmates with low reported intelligence. Responses were received 
from 80 percent of the institutions surveyed, housing some 200,000 serious criminal 
offenders, An intensive follow-up of a sample by psychologists indicated that on 
ca eful retesting. 75 percent of those inmates designated as retarded, based on 
institutional criteria, scored below IQ 70. 

Thirty-eight percent of the institutions surveyed ranked breaking and entering 
and burglary as the offenses most frequently committed by mentally retarded 
offenders, whereas about 13 percent reported homicide as the most common offense. 
The category of crimes least frequently reported as the most common offenses was 
that of rape and other sexual offenses recorded (in 5 percent of all institutions 
responding). Property offenses (larceny, breaking and entering, burglary) were by 
far the most commonly committed offenses by inmates with low reported intelli- 
gence. Homicide was reported as more frequently committed by retarded prisoners 
than nonretarded segments of the institutional populations. It should be remember- 
ed that crimes reported in this survey related only to offenses committed by retarded 
prisoners and do not justify any generalizations made to the rank ordering of criminal 
offenses committed by retarded individuals in the total distribution of crimes com- 
mitted in the United States.” t 

More than half (56 percent) of the institutions responding to a request to supply 
information relative to ongoing programs specifically designed for tie retarded 
reported thatno specialized programs of any kind were available. Only six saa ath 
provided a full range of individual and group psychotherapy, as well as academic, 
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vocational, and special education programs. Of all institutions providing some special 
programs for the retarded, special and/or vocational education was the most fre- 
quently reported.43 

A significant factor in the general lack of specialized programing for mentally 
retarded inmates was the lack of mental health manpower resources available to 
responding institutions. One hundred sixty-six institutions replied to questions con- 
cerning the numbers of psychiatrists and psychologists employed by them on a full- 
time or part-time basis. Six of these were specialized facilities for emotionally 
disturbed and/or mentally retarded offenders. These six special facilities, housing 
6,825 inmates, employed 40 of 54 full-time psychiatrists and 11 of 93 full-time psychol- 
ogists, whereas the other 160 institutions, housing 146,662 inmates, employed a total 
of only 14 full-time psychiatrists and 82 full-time psychologists.44 The standards of 
the American Correctional Association provide that for each 600 inmates there should 
be 1 psychiatrist, 3 clinical psychologists, 3 case workers, and 4 counselors.?° 

Anattemptwas made to elicit data regarding the number of specially trained edu- 
cational personnel who worked exclusively or primarily with retarded inmates. Un- 
fortunately, the responding institutions reported all types of educational personnel, 
including inmates acting as teachers, so that it was impossible to arrive at a meaning- 
ful finding regarding this important aspect of institutional programing. However, 
the single most significant finding was that more than half the responding institu- 
tions offered no special programs of any kind.*® 

The Alabama Board of Corrections in 1972 surveyed its own correctional system, 
as well as others across the country, to determine the number of mental health 
personnel employed in these systems.” These findings strongly confirm those of the 
Brown-Courtless study. The need is highlighted when applying the American 
Correctional Association standards to the Alabama system, which houses a total of 
4,048 prisoners. The Alabama study found that there were no psychiatrists or social 
workers, and only two psychologists48 employed in the entire correctional system.49 
Although there is a high degree of interstate variability concerning mental health and 
retardation services, it is a safe general statement that the number of mental health 
and rehabilitation professionals presently employed in most correctional systems is 
abysmally substandard.5° 

The Brown-Courtless study sent follow-up questionnaires to each responding 
institution housing at least 1 inmate with an IQ lower than 55. These questionnaires 
were used to obtain supplementary information specifically geared to those offenders 
who were most clearly and significantly mentally retarded. Data were obtained on 
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964 adult offenders with reported IQs below 55 located in 26 different institutions.>! 

About 57 percent of those prisoners scoring below IQ 55 had been incarcerated 
for crimes against the person, including homicide, assault, and sexual offenses. How- 
ever, the most frequent offense category for which they were committed was 
burglary/breaking and entering, which accounted for about 29 percent of all offenses. 
Interpretation of these findings regarding intelligence and criminal offense is 
difficult. The study group hypothesized that retarded offenders sentenced for 
criminal homicide might have been relatively easy to convict and might tend to remain 
in institutions for longer periods than those committed for other offenses. It was 
also believed that parole practices and policies for the retarded are more restrictive 
than for other offenders.” 

Institutions were asked to report on any psychiatric or medical diagnoses made 
as a result of special testing or examination of inmates with IQs under 55. It was found 
that in only 11 of the more than 900 cases was such additional testing done and report- 
ed in the survey. Penal and correctional institutions did not frequently administer 
supplemental tests and examinations to inmates with low reported intelligence, 
instead they usually performed only routine admission examinations.”? 


Management Problems and Practices 


Special attention was given in the Brown-Courtless study to penal administrators’ 
problems and practices in managing mentally retarded inmates and their recommen- 


dations for appropriate handling and treatment strategies. The most common prob- 


lem regarding management of the retarded was that they required constant and 


individual staff attention. Staffing arrangements were often stretched to the limit, 
and retarded inmates required an undue amount of staff time, thus taking away 
essential personnel service from the larger, nonretarded segments of the institu- 
tional populations. The second most frequent problem was that the retarded were 
often victims of exploitation by their more intelligent peers. Each of the responding 
institutions housed a minority of inmates who could be classed as mentally retarded. 
In attempting to manage and treat this minority with the manpower and physical 
resources available, prison administrators were faced with the possible consequences 
g the majority of their populations. Some institutions 


of inadequately coverin; De : 
d offenders often had difficulty in com- 


reported that they realized mentally retarde jase ee 
prehending what was expected to them jn terms of institutional rules and regulations, 


but that it was not possible to apply separate criteria. Thus, the rule violation rate 
among mentally retarded inmates was substantially higher than among other 
offenders. The very limited resources available to most son systems could not 
be stretched to provide meaningful programs to both intellectually normal po 
retarded inmates, and the result was long-term custodial care for the retarded. 
From 1966 to 1969 a follow-up study to the Brown-Courtless survey was conduct- 
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ed by the George Washington University Institute of Law, Psychiatry, and Criminol- 
ogy.55 The study group selected adult correctional institutions in Colorado, Florida, 
Illinois, Maryland, Missouri, and Virginia for a further study of the characteristics 
of mentally retarded prisoners. The study used a field worker experienced in prison 
record systems and a clinical psychologist, who were sent to each of these states. The 
mentally retarded were found to be older and more poorly educated than the 
nonretarded, and there was a higher percentage of blacks among the retarded. The 
retarded had spent an average of 6.9 years in adult prisons, compared to 3.9 years 
for the nonretarded.°° 

There was often significant disparity in IQ scores between the test given on 
admission to the institutions and that administered by the study psychologist. The 
study group concluded, however, that institutional testing was a fairly reliable indi- 
cator of mental retardation. The subjects were poorly educated, came from lower 
socioeconomic backgrounds, and included a greater than average proportion of 
non-Caucasians. These are precisely the individuals who are at their greatest dis- 
advantage in taking paper-and-pencil tests, where reading skills, comprehension, 
and some ability to conceptualize the demands of the test are required.°” 

It was also found that a significantly higher proportion of retarded inmates had 
been convicted of violent crimes against the person than had the general prison 
population. It was pointed out, in connection with this finding, however, that only a 
small proportion of mentally retarded citizens are arrested for breaking the law; 
however, when they are arrested, they are more likely to confess, easier to convict, 
and less likely to be paroled than nonretarded offenders. 

The study concluded that even if effective mechanisms existed to identify signifi- 
cantly impaired persons in the criminal trial process, resources do not exist to ensure 
appropriate differential treatment. 


The Mentally Retarded Offender Within United States 
Correctional Institutions 


In 1972 the Texas Department of Mental Health and Mental Retardation under 
took a survey to provide follow-up information regarding the study by Brown and 
Courtless and the effect of intervening programs on correctional systems in the 
United States.5* Questionnaires were directed to each of the 50 states and the dis- 
trict of Columbia. Forty-three correctional systems responded, representing 81.2 
percent of the total United States state prison population®™ and 84.3 percent of the 
original 51 correctional systems in the sample. 

All 43 systems responded to a question concerning the use of psychometric intel 
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ligence probes as part of initial diagnostic procedures. Only two systems indicated 
that they did not conduct any form of intelligence testing as a routine part of their 
initial processing. Two other states conducted testing, but employed general apti 
tude or personality inventory probes instead of intelligence tests. 

Two items in the survey inventory were designed to assess the manner in which 
intelligence tests were routinely administered and scored or interpreted, and respon- 
sive data were obtained from 39 of the sample systems, Custodial or correctional 
officers administered tests in two states, but were not involved in scoring or inter 
pretation. Professionally trained staff members administered examinations in 30 
states, and scored/interpreted the results in 38, Outside consultants administered 
tests in four systems, and functioned in the scoring and interpretation role in seven. 
Inmate assistants conducted examinations under direct professional staff supervision 
in eight diagnostic programs, and in six states without reported direct supervision, 
Inmates participated in test scoring and/or interpretation in seven states, and were 
employed for administration and scoring of group tests in two, Thus, professional 
staff members and/or trained outside consultants were utilized in administering 
nearly 77 percent of all testing and in more than 97 percent of all scoring and 
analysis,°! 

All 43 responding state level systems provided data concerning the manner in 
which prisoners identified as mentally retarded were handled within the institutions, 
Retarded offenders were not segregated from the general prison population in 29 


only three reporting states." 

One study question was addressed to the importance placed on intelligence Iet 
resultsby each of the responding correctional systems, and usable data were CoMsns 
from 41 states. Intelligence quotients were not used in any initial 


sions upon which individual 1Q scores have some bearing. Intelligence test results 
were reportedly utilized for work and 
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ments in 2; custody and/or security grade assignments in 9; assignments to rehabili- 
tative programs in 29; and educational program assignments in 36. They were also 
used to make assignments to group counseling in one state; to make assignments to 
vocational training and work release programs in another; and in inmate disciplinary 
hearings in a third.®* 

Sample correctional systems were asked to indicate the availability of treatment 
programs for the mentally retarded in the three principal areas of vocational re- 
habilitation, education, and psychological adjustment, and 39 provided usable data. 
Group special education programs were reportedly provided in 27 systems; pro- 
gramed instruction, individualized psychotherapy, and special vocational rehabili- 
tation in 11 systems; individualized special education in 16; group psychotherapy 
in 9; and operant conditioning in 3. Four of the responding agencies indicated that 
they had no correctional treatment programs designed for, or available to, mentally 
retarded offenders,®5 

Since borderline retarded offenders constituted a large percentage of the 1963 
national prison population,®®another survey item was addressed to determining the 
number of correctional systems extending their specialized treatment programs to 
these individuals. Usable data were provided by 34 of the sample states. Specialized 
treatment programs were reportedly made available to borderline offenders in 26 of 
the responding systems, and one additional state indicated that such a program will 
be provided in the near future.67 

Representative admissions data indicated that 4.1 percent of the current adult 
male offenders entering correctional facilities were mentally retarded; 18 percent 
were borderline.®® 


DEFECTIVE DELINQUENT STATUTES 
AND INSTITUTIONS 


Several states have enacted legislation, commonly referred to as defective delin- 
quent statutes, under which mentally deficient persons who commit crimes or who 
evidence a propensity toward the commission of crimes are subject to involuntary 
hospitalization. The first such legislation was enacted in Massachusetts in 19119° 
Many of the legally formulated definitions of defective delinquents relate primarily 
to the notion of sexual psychopathology,”°as it was for many years believed that sex 
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crimes were committed by individuals demonstrating varying degrees of mental 
disability. 

Sentencing under defective delinquent statutes, which is in lieu of the sentence 
provided by the regular criminal code, is usually for an indeterminate period. Release 
is usually predicated on a medical finding that the prisoner is cured or fully recovered 
and is no longer a psychopath or that he has improved sufficiently to be no longer 
dangerous to others. A common procedure is to place the individual on probation 
prior to granting him a complete discharge. 

The Maryland defective delinquent statute and the Patuxent Institution, through 
which it operates, have been the subject of various articles written by individuals 
responsible for it, as well as by outside researchers. This experience may provide 
some insight into the effectiveness of this approach to dealing with mentally retarded 
offenders. 

The Maryland statute was enacted in 1951. It defines a defective delinquent as 


an individual who, by the demonstration of persistent aggravated antisocial or 
criminal behavior, evidences a propensity toward criminal activity, and who is found 
to have either such intellectual deficiency or emotional unbalance, or both, as to 
clearly demonstrate an actual danger to society so as to require such confinement 
and treatment, when appropriate, as may make it reasonably safe for society to 
terminate the confinement and treatment.7! 


The Maryland statute provided for the establishment of the Patuxent Institution 
as a specialized facility designed to treat dangerous offenders who are emotionally 
disturbed and /or mentally retarded, not mentally retarded offenders alone. Patuxent 
utilizes the indeterminate sentence. The legislative research report on the statute 
was clear in its intent, giving as the primary purpose of the legislation the protection 
of society, with treatment of the individual being only secondary.72 

Under the Maryland statute, only the courts can refer individuals to Patuxent 
after conviction and sentence. They refer for evaluation those whom they suspect 
might be defective delinquents, and the professional staff at Patuxent examines 
these individuals and makes recommendations for commitment. The court does 
not automatically accept the findings of the Patuxent staff, but commits only those 
persons found to be defective delinquents after court hearings. Of the 1,163 fully 
evaluated individuals recommended by the staff for commitment between January 5, 
1955, and September 30, 1972, 187, or 16 percent, were found not to be defective 
delinquents and were not committed.” 

Patuxent uses a graded tier system, which is a four-level system for developing 
behavioral controls. New inmates, with some exceptions, start at Level 1 and work 
their way to Level 4. Promotions within the graded tier system, earned by demon- 
strated cooperation with the goals of the institution, theoretically lead to more 
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personal responsibility for behavior and decreasing levels of supervision and con- 
trol. To be considered for leave or parole, an individual must have reached the third 
or fourth level and demonstrated his ability to adjust and improve while on these 
higher levels. Initially, retarded inmates were excluded from promotion to the fourth 
level. Some consideration was given to the development of a separate unit for the 
mentally retarded within the institution, but practical management considerations 
prevented implementation of the idea. 74 

In 1965 the director of Patuxent Institution undertook a study of the retarded 
segment of his population. At that time 27 percent of the population had IQs below 
79; today the proportion of retarded prisoners is still approximately 27 percent” 
The retarded were somewhat older than their nonretarded fellows, and the majority 
were urban blacks. Of the total retarded population at Patuxent, there were twice 
as many blacks as whites, just the reverse of the nonretarded population.”® 

According to the director, retarded individuals generally fare as well as the 
nonretarded in the graded tier system. This would seem to contradict another state- 
ment by the director that the retarded have a greater number of disciplinary prob- 
lems, with the result that a higher percentage of their group is on the first level. It 
was also reported in the study that the retarded were discriminated against initially 
in that they were not even entitled to consideration for the upper tiers, which in turn 
automatically excluded them from eligibility for leave or parole. This was because 
it was “feared” by the staff (this staff allegedly educated in the particular problems 
of the mentally retarded and qualified to offer their expertise in this specialized area 
of corrections) that the retarded could not be rehabilitated and would never get out 
of Patuxent. 

According to the director, each individual committed to Patuxent undergoes 
medical, psychiatric, psychological, and social service evaluations, as well as evalua- 
tions of his educational and vocational needs. With this information a treatment 
program is established around the combined educational, vocational, and psycho- 
therapeutic needs of the individual. 77 

Prisoners at Patuxent are assigned to one of four treatment units, each of which 
functions as a small institution within the larger institution. Each unit has its own tier 
system, and the unit staff is responsible for coordinating the treatment programs 
of its prisoners, job assignments and job changes, disciplinary hearings, and promo- 
tions and demotions within the tier system. 78 

Each committed individual is offered formal psychotherapy which must be at 
least on a weekly basis. Individual therapy sessions are also scheduled depending 
on the needs of the inmate. Over 95 percent of all inmates are in psychotherapy; the 
remainder are newly committed individuals awaiting therapy assignments, and a 
few refusing psychotherapy. The director's 1965 report pointed out that the retarded 
had not been included in psychotherapy programs for many years.®° 

74H. Boslow & A. Kandel, Psychiatric Aspects of Dangerous Behavior: The Retarded Offender 
(address delivered at American Psychiatric Ass'n Annual Meeting in New York, May 4, 1965). 

75H. Boslow, supra note 73, at 14. 
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There are programs to teach illiterate inmates how to read and write, and 
programs have been designed to bring those with IQs below 90 up to an eighth-grade 
level of education.*! 

Vocational training is said to be offered in automotive skills, clerical work, 
bookbinding, cooking, baking, meat cutting, food services, carpentry, masonry, 
painting, sheet metal work, plumbing, barbering, electronics, and circuit board 
repair; and classes are supplemented with appropriate job assignments within the 
institution. According to the director, the mentally retarded have participated in 
many of these programs and seem to progress as satisfactorily as the nonretarded. 
In vocational areas beyond the resources of the institution, the assistance of the 
state vocational rehabilitation agency is employed, When individuals earn work 
release on parole, professional assistance in obtaining employment is available.®® 
The retarded are not mentioned at all in this area. 

A significantly greater proportion of the retarded than the nonretarded remain 
committed longer than their original sentences. Although the retarded constituted 
27 percent of the population in 1965, they accounted for 42 percent of those who 
remained beyond the length of their original sentences. The reasons given for the 
difference in length of commitment were unresponsiveness to treatment and lack 
of suitable community placement. Of 103 prisoners released on parole, 46 became 
parole violators, of whom 19 were retarded. Twelve of the 19 retarded men were 
returned to the institution, and in 11 cases their return was due to difficulty in com- 
munity adjustment, rather than the commission of a new crime. The experience of 
the Patuxent staff has been that it is particularly difficult to find suitable jobs and 
home placements for mentally retarded inmates in the community. Once retarded 
individuals are paroled, they do fairly well; they are paroled, however, to a lesser 
degree than the general population? 

The director concludes that the retarded and nonretarded do well when inte- 
grated into a total institutional program. Although special efforts must be made for 
each group, particularly in the educational and therapy areas, it is his belief that the 
goal of returning the retarded to a nonretarded community is furthered by an inte- 
grated institutional program. 

His conclusion does not seem to be supported by the facts. To summarize, the 
retarded are incarcerated for longer periods than the nonretarded. They stay on the 
first level longer and are returned to it more frequently because of disciplinary prob- 
lems. They may also be held back because the staff does not expect them to do well 
and “fears they cannot be rehabilitated.” They are not paroled as frequently as the 
nonretarded, and those paroled are often returned to the institution for the sole 
reason that suitable community placement cannot be found. 

The facts suggest that mentally retarded offenders do not do well when they are 
integrated into a total institutional program. It seems they are, even in this “treat- 
ment” facility, once more low men on the totem pole. They remain second-class 
citizens and continue to be discriminated against in this specialized setting, allegedly 


designed to handle their specific treatment needs. 
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The indeterminate sentence is used as an instrument of inmate control, as it 
gives the institution complete power to release an inmate at any time or to keep him 
incarcerated for life. This type of sentence is fraught with potential for abuse, and 
there is a real danger that it can be used to punish political beliefs and views un- 
popular with the staff. Even when the sentence does not turn out to be for life, the 
result is a longer confinement than would have occurred had the inmate gone to a 
regular prison. The indeterminate sentence is just another device to hide society's 
dehumanizing treatment of criminals, particularly those who are mentally disabled.84 

Despite claims that Patuxent is more like a hospital than a prison, it is a prison 
in every sense of the word. Each cell is sealed by a solid metal door with a window. 
These cells are “nine by six feet in size and are furnished with only a bunk having a 
drawer under it, a commode, a wash basin, and a table. Inmates can shower briefly 
oncea week, and recreation is extremely limited.”85 According to the Patuxent patient 
handbook, “Cell searches and physical force by employees are authorized,” 86 

Although placementina “segregated confinement treatment facility” is supposed 
to be limited to 15 days,®’confinement in “administrative segregation” is authorized 
on “an indeterminate basis.”88 This is true even though confinement in similar phy- 
sical conditions under disciplinary segregation beyond the 15-day period was held 
to be cruel and unusual punishment by a state circuit court in McCray v. Marylana® 
Without discussing the merits, an appellate court overturned the decision because 
the lower court lacked jurisdiction to make new rules and regulations for the institu- 
tion.99 Thus, Me Cray had only a temporary effect on the practice of forcing inmates 
to sit in dark and solitary, filthy, cagelike cells for months without even reading 
material to alleviate their boredom. This practice, known as negative reinforcement, 
is defended as part of the total treatment concept of the institution.?! 

Although officials at Patuxent play down discipline in their public reports, in 
fact the slightest infraction, the smallest offense, may not only result in loss of 
privileges, but may also be included in records and affect release dates. Prisoners 
can become so concerned with gaining freedom that they forget about everything 
else. All of their efforts are focused on trying to convince the therapist that they have 
improved, which makes it extremely difficult for them to experience the kind of 
therapeutic interactions essential for psychological growth.®? 

Individual therapy is virtually nonexistent, as there are simply not enough staff 
members to work with the total population of more than 550 men. Furthermore, 
group therapy provides the only way out of Patuxent. Not only must inmates attend, 
but they must comply with certain well-prescribed modes of behavior in therapy. 
They must recognize that they have been sick and gain insight into what their prob- 
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lems have been and then evidence a strong intent to overcome the problems and 
become useful citizens. Clever inmates quickly discover what is expected of them, 
go through the motions, play the game, and fool the therapist. Thus, the indeter- 
minate sentence structure encourages cunning offenders and is more favorable to 
them than to the less intelligent”? This places the mentally retarded inmates at Patu- 
xent at still another disadvantage. 

Treatment and habilitation are either token or nonexistent, and educational 
opportunities are poor. Also, there is not enough vocational training available to 
meet the needs of the inmates.94 And when there is not enough vocational training 
to go around, the retarded are the first among those excluded. 

As negative as the results are for the nonretarded segment of the population, 
they are that much more damaging for the retarded. Their frustrations are greater, 
and they are continually faced with their own inability to cope with structures and 
attitudes within the institution. 


THE RIGHT TO TREATMENT 


The right to treatment concept was first articulated in 1960 by Dr. Morton Birnbaum, 
attorney and physician. He argued that a person institutionalized solely because of 
mental illness should receive adequate medical treatment in order to regain his 
health and liberty as quickly as possible. It was also his belief that courts should 
support this concept through recognition and enforcement of the right to treatment 
as a necessary development of the right to due process of law. 

When a statute under which confinement is accomplished promises treatment, 
hospitalization, or rehabilitation, or prohibits confinement in institutions which are 
otherwise used as penal institutions, courts have little difficulty in justifying an in- 
quiry into treatment actually provided. Even failing a statutory promise, pourta 
have recognized that serious constitutional questions would be raised if confine- 
ment were condoned without investigation into either the adequacy of treatment or 
the appropriateness of the facility to meet the needs of the committed individual. 

In Rouse v. Cameron® the court found a statutory promise of treatment for the 
plaintiff, who was involuntarily civilly committed to a mental hospital after being 
acquitted of a criminal charge by reason of insanity; and in Nason v. Superintendent 
of Bridgewater State Hospital’ the court ordered that a program of appropriate 
treatment be determined and followed for the plaintiff, who was involuntarily com- 
mitted to a mental hospital as incompetent to stand trial for an alleged criminal 
offense. i 

As illustrated by the situation at Patuxent Institution, commitment of defective 
delinquents and sex offenders to mental institutions and specialized facilities does 
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not ensure treatment, irrespective of the sincerity of legislative or judicial intentions. 
A federal court, in Sas v. Maryland, 8 held that the purpose of confinement of defective 
delinquents at Patuxent Institution provision of “such . . . treatment, when appro- 
priate, as may make it reasonably safe for society to terminate the confinement and 
treatment,”99 there is no requirement that they be given treatment unless same is 
“appropriate.” The court upheld the facial constitutionality of the Maryland statute, 
stating: 
[T]he justification for the Act may not rest solely or even primarily on the theory that 
all defective delinquents will receive treatment or that the majority of the inmates 
who do will be greatly benefited or cured by treatment. . . . Many of the inmates will, 
therefore, in all likelihood, be confined for life on the premise that they are untreat- 


able or incurable but, nevertheless, too dangerous either to life or to property to be 
released in a free society.100 


Nevertheless, the court went on to say: 


But a statute though “fair on its face and impartial in appearance” may be fraught 
with the possibility of abuse in that if not administered in the spirit in which it is 
conceived it can become a mere device for warehousing the obnoxious and anti- 
social elements of society. Many of the inmates in Patuxent are there by reason of 
offenses against property rights. Many jurists and laymen would seriously question 
the wisdom of the practice of indefinitely confining young men under these circum- 
stances. Deficiencies in staff, facilities, and finances would undermine the efficacy of 
the Institution and the justification for the law, and ultimately the constitutionality 
of its application.101 


In Millard v. Cameron02 the right to treatment was extended to a sexual 
psychopath confined in St. Elizabeth’s hospital, the court holding that indefinite 
commitment under the sexual psychopathy law is justifiable only upon a theory of 
therapeutic treatment. 

For juveniles, treatment should be the only justification for incarceration. The 
entire emphasis of the juvenile court is on treatment, and as a consequence certain 
due process requirements have been relaxed. It follows that if a juvenile is not 
receiving rehabilitative treatment, his incarceration is invalid. In addressing itself 
to the criteria to be applied in evaluating a juvenile’s confinement, the court of 
appeals, in Creek v. Stone, 103 pointed out that the juvenile court is armed with broad 
statutory powers so that community resources may be marshaled to provide individ- 
ualized care and treatment and held that the congressional objective comprehends 
psychiatric care in appropriate cases. Recognizing that full and imaginative use of 
these powers enables the juvenile court to fashion dispositional decrees tailored to 
meet the peculiar needs of a particular child, the court found the juvenile court 
obligated to conduct an appropriate inquiry when presented with a substantial 
complaint about commitment. 104 
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The case of Newman v. Alabama! was a class action brought by state prisoners 
claiming that they were deprived of adequate medical treatment in violation of 
their rights guaranteed under the eighth and fourteenth amendments to the United 
States Constitution. The court held that failure of the board of corrections to pro- 
vide sufficient medical facilities and staff to afford inmates basic elements of ade- 
quate medical care constituted willful and intentional violation of prisoners’ rights. 
The issue was raised whether mental health standards were also appropriate topics 
for court examination. The court ruled that adequacy of care was to include both 
physical-medical services and mental health services, specifically stating: 

The fate of those many prisoners who are mentally ill or retarded deserves special 
mention. Mental illness and mental retardation are the most prevalent medical 
problems in the Alabama prison system. It is estimated that approximately 10 percent 
of the inmates are psychotic and another 60 percent are disturbed enough to require 
treatment. To diagnose and treat these almost 2400 inmates, the Board of Correc- 
tions employs one clinical psychologist, who works one afternoon each week... . 
There are no psychiatrists, social workers, or counsellors on the staff... . [Tihe 
large majority of mentally disturbed prisoners receive no treatment whatsoever. 
It is tautological that such care is constitutionally inadequate.106 

The Newman case could have a tremendous impact on correctional systems in 
this country. Alabama is not the exception, but the rule, in its lack of mental health 
manpower resources. As previously noted, in response to the Brown-Courtless 
survey, 166 institutions, housing more than 150,000 inmates, reported employing 
only 54 full-time psychiatrists and 93 full-time psychologists; and 6 of these facilities, 
housing only 6,825 inmates, employed 40 of the psychiatrists and 11 of the psychol- 
ogists. These statistics dramatize the overwhelming inadequacy of diagnostic and 
treatment facilities within correctional institutions. ' 

It has been suggested that if society can legitimately determine that certain 
people can be involuntarily treated for mental illness, all persons so gerne are 
entitled to equal treatment, regardless of any other status, such as “criminal,” that 
has been attached to them% This reasoning applies with equal force to the mentally 
retarded. Proper treatment for mental illness or mental retardation Bee not depend 
on any status, such as “criminal,” but on consideration of the diagnosis and pathol- 
ogy of the condition. Sentence-serving convicts are not afflicted with different 
mental illnesses or defects from those suffered by persons who are civilly com- 
mitted, and they should therefore be entitled to habilitation or treatment equal to 
that received by civilly committed patients.’ 

There must be a justification for every deprivation of liberty or it becomes a 
deprivation without due process of law. If an individual has pesn found guilty in a 
criminal trial, confinement is usually limited to a definite period of time: One virtue 
of the criminal process is that the duration of penal incarceration typically has ou 
maximum statutory limit. Any confinement beyond this limited period, as in those 
facilities which utilize the indeterminate sentence, must rest on the need for treat- 
ment. The promise of treatment is a quid pro quo for this potentially longer term 
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imprisonment; and where no treatment is provided, the additional confinement is 
without due process of law. If the same individual has been found not guilty and 


the period by which the term of indefinite confinement exceeds the maximum term 
of criminal punishment. Any length of confinement without treatment could be con- 
sidered a denial of due Process, for the defect which triggered the confinement, 
whether in a prison, a specialized facility, or a mental institution, purportedly 
rendered all criminal penalties or the traditional criminal punishment inappro- 
priate. The justification for confinement is as lacking in the initial period as it is in 
the subsequent period. 

Constitutional problems are also presented when an individual is considered 
“dangerous” and confined for the Protection of society. Detention based solely upon 
prevention of future acts is not therapeutic and therefore must be punitive. If the 
danger is caused by some disease or defect, the detention arguably is a form of 
cruel and unusual punishment. Additionally, the tests for potential danger are pre- 
sently so uncertain that the concept of dangerousness is impermissibly vague. 
Given this lack of adequate predictability and the correlatively increased potential 
for detaining nondangerous persons, all preventive detention is arguably rendered 
a deprivation of liberty without due process of law. 

Newman points the way to the right to habilitation and treatment for mentally 
retarded and mentally ill prisoners. It remains to be seen how quickly other courts 
will act to enforce this right. 


CONCLUSION AND RECOMMENDATIONS 


Presently the penal system is a dismal failure for mentally retarded offenders. A 
statement by Dr. Karl Menninger concerning prisoners in general seems partic- 
ularly applicable to the retarded: “I suspect that all the crimes committed by all 
the jailed criminals do not equal in total social damage that of the crimes committed 
against them.” The most recent judicial expression of the right to treatment concept 
can be found in O'Connor v. Donaldson, 109 There the Supreme Court, dealing with 
the situation of a nondangerous individual involuntarily committed and denied 
treatment for his alleged mental illness, held: 


In short, a State cannot constitutionally confine without more a nondangerous 
individual who is capable of surviving safely in freedom by himself or with the help 
of willing and responsible family members or friends.110 


This opinion leaves unanswered a number of critical questions concerning the extent 
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and effect the constitutional right to treatment, but it certainly paves the way for 
further judicial development.U11 

In most states, appropriate institutional, probation, and other treatment facil- 
ities are not available for differential treatment of the retarded, and they therefore 
receive little or none of the special care needed if they are to be rehabilitated. This 
shortage of programs and services is a result of several factors: disagreement as to 
whether retarded offenders are most appropriately handled as part of an integrated 
prison system or in specialized facilities; a lack of manpower resources in the areas 
of special education, psychiatry, and psychology; a lack of alternative resources in 
the community; and a lack of coordination among and within the agencies dealing 
with mentally retarded offenders. 

Undifferentiated handling has resulted not only in neglect of retarded offend- 
ers, but in positive damage to them. In these situations they vegetate in institutions, 
only occasionally participating in any programs at all. They are assigned to menial 
maintenance tasks having no vocational training potential and are required to con- 
form to standard rules and share work assignments with more intelligent inmates. 
They tend to react by withdrawing from competition completely, thus making it 
more difficult to prepare them for life in the community. 

Nor is specialized treatment a panacea. There is a danger that the existence of 
special facilities will imply a comparable existence of special expertise, encouraging 
society to leave to correctional institutions problems that should be handled else- 
where. Support among corrections professionals to build special facilities for the 
retarded seems prompted by a motive to reduce administrative problems, rather 
than a desire to habilitate these individuals. 

Recognition of retarded offenders as a special group should neither excuse 
their behavior nor allow society to label them incorrigible and withhold appropriate 
services. Programs must be designed to compensate for their particular deficien- 
cies; and professionals, agencies, and social institutions must provide continuing 
guidance geared to their special needs. 

A suitable range of dispositional alternatives is necessary. For many retarded 
offenders, habilitation should be available under supervision in the community. 
Those individuals who exhibit persistent uncontrolled behavior which threatens 


the safety of others will require particular attention. The type of control and treat- 


ment most appropriate must undergo further study, since retarded offenders seem 


unsuited to both the typical prison environment and the typical institution for non- 
aggressive retarded individuals, and the specialized facilities into which they have 
been cast with sex offenders, psychopaths, and sociopaths have been disappointing 
in terms of treatment and habilitation results. ; 
Most court decisions pertaining to the right to treatment of involuntarily 
institutionalized individuals have been made in the area of civil commitments. 


Nevertheless, where the basis of confinement is specifically stated as the necessity 


for treatment or habilitation, failure to provide meaningful treatment may warrant 


judicial intervention. 


The mentally retarded are now, more than ever before in the history of correc- 
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needs and impaired mental capacity. It is a long way from recognition of the prob- 
lem to effective and meaningful habilitation alternatives, representing a substantial 
gap in services to the retarded. Most of the work remains to be done. 


in the material that follows. 
After conviction, presentence investigations should be conducted and advice 
furnished courts so that judges can make intelligent and knowledgeable placement 


tions of higher learning So that students, professors, and qualified corrections people 
will be available to assist with habilitation problems. 

There has been too little scientific study done to permit decisions on what types 
of programs will be most effective in habilitating retarded offenders. Some indi- 
viduals may best respond to correctional or penal handling; others will require 
some form of mental hospitalization: stil] others may be appropriately handled in 
training schools for the mentally retarded. Institutional programs for the retarded, 
especially in the areas of special education and vocational training, require con- 
siderable attention. A wider range of alternative Programs should be available, 
including group therapy and Counseling services, and qualified educational per- 
sonnel must be attracted to correctional work so that needed programs can be 


sheltered workshops, and a variety of educational settings for nondelinquent re- 
tarded citizens, and the Possibility of using these facilities for selected offenders 
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interaction programs, foster homes, group homes, prerelease guidance centers, 
intensive treatment programs, and reception center parole programs. 

Probation and parole officials should be given supplementary education and 
training designed to assist them in working with the mentally retarded. Rather than 
placing total responsibility for an offender on a single officer, many persons should 
participate in the habilitative task, including teachers, vocational counselors, 
friends, family members, employers, and psychologists. The system should also 
draw from a variety of organizational resources, such as departments of mental 
health, education, mental retardation, youth services, and family services. 

Organizational planning should include procedures to encourage collabora- 
tion between mental health professionals and corrections personnel. Additionally, 
cooperative efforts should be made by the American Association on Mental Defi- 
ciency and the American Correctional Association to establish standards for correc- 
tional programing for mentally retarded inmates. Cooperation between these two 
organizations could provide an excellent basis upon which to build more adequate 
and appropriate services for mentally retarded offenders within penal and correc- 
tional facilities. 


Reaction Comment 


HERMAN SCHWARTZ 


ROWAN’S COMPREHENSIVE and insightful paper raises a host of difficult issues. 
These include the now well-known definitional problem, the criminality of the 
mentally retarded, the special problems they and the rest of us face because: of 
their retardation, the implications of the Patuxent Institution, and the emerging 
tight to habilitation. ahs 

The first problem is the “mental retardation” classification. Although the 
mentally retarded are often referred to as a group, there are subclassifications of 
mild, moderate, severe, and profound retardation. The mildly retarded account 
for the overwhelming majority of retarded persons both in and out of correctional 
institutions. Leaving them aside, there is a relatively small prison population of 
about 3,300 with a greater degree of retardation, according to the Brown-Courtless 
study. In discussing the “retarded prisoners” in correctional institutions, we must 
consider the differences between these categories. ; : 

This classification problem is compounded by the serious professional ques- 
tioning about both IQ tests and about what, if anything, IQ scores actually mean. 
In this connection, it is no coincidence that the same group that does badly on IQ 
tests accounts for an overly large percentage of the mentally retarded — ies, blacks, 
other minorities, and the poor. This is not just a matter of cultural doprvauon; but 
to a large extent, a matter of cultural differentiation and of cultural bias in ere 
tion. Consequently, we should be extremely careful about pinning the re- 
tarded” on anyone and slow to suggest special treatment for certain people because 


they are labeled “retarded.” ro N 
These considerations suggest that a broad definition of “retardation,” partic- 
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ularly a definition relating to an “inability to function socially,” should not be 
adopted in the correctional setting. Such definitions seem analytically wrong and 
potentially dangerous. The scope of stigmatizing classification should be narrowed, 
not broadened. 

Similar considerations point also to excluding the mentally retarded from the 
class we have dehumanizingly labeled “defective delinquents.” 

Labels are functional; we use them to help highlight and identify problems. 
But it remains unclear to me what specific problems mentally retarded criminals 
raise. Given the frighteningly difficult management and exploitation problems 
already in prison, is there a significantly unique problem with mentally retarded 
inmates? Is there a significant difference between the adjustment of mildly retarded 
offenders and those more seriously impaired? 

Rowan’s paper does not satisfactorily answer these questions; it demonstrates 
principally that we have relatively little reliable information about the mentally 
retarded in conventional institutions. 

We have learned, however, from a number of depressing studies, that prison 
programs rarely rehabilitate anyone.! Either because we will not or cannot reha- 
bilitate, the fact is that with the rarest of exceptions, prison produces pain and 
nothing more. Special programs for rehabilitation remind me of Hamlet's smiling 
villains: hypocritical devices to hurt people while pretending to help them. 

Labeling somebody “mentally retarded” in order to “help” that person im- 
presses me as one of the worst things we can do. The chances are too great that the 
classification of mentally retarded offenders will result in more Patuxents and even 
more lifetime commitments to institutions for the mentally retarded. It is for this 
reason that the right of rehabilitation for retarded offenders strikes me as a danger- 
ous concept, for the truth is we do not know how to rehabilitate prisoners. And even 
if we did know how, we probably would be unwilling to spend the necessary money. 

Neither the mentally retarded nor the nonretarded prisoner has much chance 
of being rehabilitated in prison, and we should not think otherwise. Therefore, to 
classify a group of prisoners as mentally retarded is the first step in further segre- 
gating them into warehouses like Patuxent. 

Perhaps my comments sound like something of an overreaction. I am not 
against trying to help people who are in trouble and have handicaps of one kind or 
another. Indeed, one wishes that the present national administration would demon- 
strate more compassion for those who are having a hard time because of their social 
and individual handicaps; it is my recollection that funds have been withheld and 
cut for some training programs of retarded people. We must always remember, 
however, how little we can do in the way of “habilitating” people, and we must 
adjust our hopes and proposals to these limitations. Although there may well be 
special problems with the mentally retarded in the criminal and correctional 
system, it is hard to identify them, which makes me wonder to what extent do they 
exist. 


1Robison & Smith, The Effectiveness of Correctional Programs, 17 CRIME & DELINQUENCY 67 (1971); 
G. Kassepaum, D. WARD & D. WILNER, PRISON TREATMENT AND PAROLE SURVIVAL: AN EMPIRICAL 
ASSESSMENT (1971); Cressey, Adult Felons in Prison, in PRISONERS IN AMERICA 117 (L. Ohlin ed. 1973). 
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The severely retarded do not seem more criminal than the rest of the popula- 
tion. They do not seem to commit more serious crimes, although some studies 
indicate an unusually high incidence of homicide. The various findings on crimi- 
nality in the Rowan paper provide rather mixed results. 

I have three concluding observations: 


1. We must be very careful about labeling individuals “mentally retarded,” for 
we have very little to offer in return for damning them with such a stigma. 


2. Very little is known about the types and magnitude of problems growing out 
of mental retardation and crime and particularly about the retarded in correc- 
tional institutions. 


3. Compassion and realism counsel against special penal institutions for the 
mentally retarded offender, because experience indicates that separate insti- 
tutions inflict harm, rather than provide help for the mentally retarded. 


Reaction Comment 
H. CARL HAYWOOD 


THE CONCLUSION I draw from both Rowan’s paper and Schwartz’s reaction, and 
with which I agree, is simply that correctional systems are bad. The point I should 
like to add is that the system of institutions for the mentally retarded is probably 
worse. My reaction to Rowan’s paper proceeds from this assumption. 

Her paper underscores the confusion that results in trying to make generaliza- 
tions about the characteristics of mentally retarded offenders. Studies made to date 
have been inconclusive and contradictory. This inconsistency is entirely explain- 
able and not necessarily a bad thing. It is a result of the fact that retarded offenders 
do not constitute a class, just as mentally retarded persons do not constitute a class. 
Itis a typical observation in behavioral research that there is more variability within 
a group of mentally retarded persons than between retarded and nonretarded 
Persons.1 This is a major statistical problem which must be dealt with in analyzing 
data in comparative studies. There is no homogeneity of variance. Mentally re- 
tarded persons are not alike, because mental retardation is not an entity. It is a 
collection of well over 200 syndromes that have only one element in common: 
relative inefficiency at learning by the methods and strategies devised for other 
People to learn.2 

Rowan noted quite correctly that the number of retarded persons who are in 
the custody of adult and juvenile correction systems far outweighs their proportion 
in the general population. Whether it is 30 percent or 20 percent or whatever, it is 


‘Baumeister, Behavioral Inadequacy and Variability of Performance, 73 Am. J. MENTAL DEFICIENCY 
477 (1968); Haywood, Mental Retardation as an Extension of the Developmental Laboratory, 75 AM. 


J. Menta Derictency 5 (1970). 
*Haywood, Intelligence, distribution of, in 9 THE ENCYCLOPAEDIA BRITANNICA 672-77 (1974). 
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far more than the 3 percent figure cited frequently as the prevalence of mental re- 
tardation in the general population. This raises the question, “What is intelligence?” 
Intelligence is what mentally retarded persons are not supposed to have terribly 
much of. 

It is useful to assume that intelligence is not a quality that inheres in the indi- 
vidual but, rather, a quality that is attributed to individuals by other people.3 Mercer 
refers to this view as the social system perspective. In this sense it does not really 
matter whether those people who are in institutions and who have low IQs are really 
mentally retarded or not, but the fact of the matter is that they are seen as mentally 
retarded. Other people behave toward them according to some construct that 
inheres in the other people’s minds about the nature of retardation and how one 
ought to behave toward mentally retarded persons. Once individuals have had this 
status assigned to them, they learn to play some of its associated roles. It is the re- 
sponsibility of those of us who are concerned generally with the field of mental 
retardation to try to deal with the people to whom retardation is attributed and 
with the systems and individuals who apply the label to them. 

Rowan has observed that many of the social conditions that are associated 
with delinquent behavior are the same conditions that accompany social-cultural or 
cultural-familial retardation. These are conditions of disrupted family life, poverty, 
limited access to social institutions and agencies, and restriction of social and 
educational opportunities. In the Tennessee study, this has certainly proved to be 
truet The great majority of children who are committed to the department of 
correction in Tennessee come from the same population in which most of the mildly 
and moderately (cultural-familial) retarded citizens are found® This correlation 
indicates that early attention to conditions of family life could be expected to reduce 
the prevalence of both delinquency and cultural-familial retardation. 

For the mentally retarded offender, the problem remains of choosing the lesser 
of two evils: placement in prisons or in institutions for the mentally retarded. The 
Tennessee study, referred to in Rowan’s paper, showed that mentally retarded 
persons in the corrections system and those in institutions for the mentally retarded 
are quite different even though they may have the same age, sex, and IQ. Those in 
prison are more competent than are those in institutions for the mentally retarded. 
They learn from their age peers not only delinquent behavior but also adaptive 
behavior. There are considerable data now to support the proposition that one 
learns a very large proportion of what one is going to learn in the developmental 
period from one’s age peers. It is grossly discriminatory to prevent mentally re- 
tarded individuals from interacting with age peers who do not happen to have their 
disability. Segregation renders it impossible to capitalize developmentally on the 
powers of age-peer modeling. 


3Mercer, Sociocultural Factors in Labeling Mental Retardates, 48 Peanopy J. Epuc. 188 (1971). 

4B. Dennis, The Retarded Juvenile Offender Research and Demonstration Project, 1971 (Tennessee 
Department of Correction); Department of Correction & Kennedy Center for Research on Education 
and Human Development, Our House, 1973 (A Report to Tennessee about the Mentally Retarded 
Juvenile Offender Project, Tennessee). 

5See H. Haywood & D. Stedman, Poverty and Mental Retardation (unpublished staff position paper 
prepared for President’s Committee on Mental Retardation, Peabody College, 1969). 
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These observations support a “normalization” principle: Mentally retarded 
citizens should not be segregated and given different treatment because they are 
retarded, especially when the circumstances that require treatment may not be a 
result of the condition of retardation. A retarded child who has an infection does 
not necessarily need the attention of a specialist in mental retardation; he needs 
the services of a pediatrician, just as any other child would require these services. 
The attending pediatrician will need to know that his patient is retarded because of 
the association of mental retardation with some other conditions that may make 
the child more susceptible to certain illnesses. But in the great majority of cases 
the treatment will be the same as for nonretarded children. Similarly, a retarded 
child who breaks the law should be treated, whenever it is humane to do so, in the 
same ways prescribed for nonretarded offenders, once guilt and culpability have 
been established. 

Since up to one-third of the population of correctional facilities may be at 
least psychometrically retarded, those whose professional interest is in mental 
retardation have a special responsibility for the corrections system. In discharging 
this responsibility they must not be content merely to construct laws that will relieve 
commissioners of corrections of the problems raised by mentally retarded offenders. 
They must address themselves to changing the corrections system so that it can 
provide more adequate services to mentally retarded offenders. Transferring 
mentally retarded persons out of correctional facilities may, in effect, impose upon 
them the life sentences that all too frequently are characteristic of institutions for 
the mentally retarded. Most such persons have been able to escape commitment 
to institutions for the mentally retarded and have made at least partially successful 
adjustments to community living. Serving six months or a year in a juvenile correc- 
tions facility is better than serving the rest of one’s life in an institution for the 
mentally retarded. It is not the retardation that requires treatment, but the delin- 
quent behavior; and this treatment should be provided by the juvenile justice 
system, by the education system, by the social welfare system, and by vocational 
rehabilitation. Grouping retarded persons together may intensify the maladaptive 
consequences of retardation while the delinquent patterns remain untreated. Very 
few retarded persons in correctional systems fall into the severely retarded range 
or even into the moderately retarded range. Mildly retarded persons can learn 
relatively easily that behavior has consequences, that the individual can frequently 
control these consequences, and that the key to the control of consequences is the 
regulation of one’s own behavior. Furthermore, mentally retarded citizens have 
a right to be treated as nearly as possible like other citizens, and this right includes 
bearing responsibility for one’s own behavior. Thus, there should be an insistence 
that present correctional facilities improve their habilitative procedures, incor- 
porating nonsegregated programing for retarded offenders. These programs should 
focus on personal competence, reading skills, enhancement of self-concept, social 
skills, vocational training, and personal responsibility. 


I offer the following recommendations: ee 
1. Insist upon executive and legislative action (both preferable to litigation) 


that will focus responsibility for retarded offenders specifically within departments 
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of health, mental health, education, correction, vocational habilitation, and public 
welfare, depending on the individual’s needs. 

2. Do not commit the “special education error” of segregating individuals 
merely on the basis of diagnostic tests. Segregation is appropriate only when 
detailed individually constructed habilitation plans require it. 

3. Object to the implicit assumption expressed in several state laws that the 
necessity for institutionalization can be determined, even by “experts.” The term 
necessary, applied to institutionalization, implies a primary concern with the pro- 
tection of society. The more reasonable approach is to ask what center or facility 
or treatment mode, in the individual case, is most likely to provide habilitation 
geared to the needs and capabilities of each individual. 

4. Rowan has pointed out the difficulty that juvenile courts encounter in some 
states in getting retarded offenders admitted to residential institutions for the 
mentally retarded. I recommend that we not make it easier. I would insist that in 
most cases it is better to deal with delinquent behavior without attributing this 
behavior to mental retardation. Mentally retarded persons have a right to experi- 
ence the consequences of their behavior, and most of them can assume the accom- 
panying responsibility. 

5. Resist movements to construct separate facilities for retarded offenders. 
Instead, we must devise habilitation and development programs for juvenile and 
adult offenders that are more habilitation oriented than existing ones, and treat 
retarded offenders within these more adequate systems. If the overall plans are 
based on individual needs and characteristics, retarded persons will be treated 
appropriately and in consequence will not receive de facto life sentences. 


CHAPTER 22 
Special Doctrinal 
Treatment in 
Criminal Law 


Editorial Introduction 


Morris has written at length on the problems created by 
special rules of competence to stand trial and of criminal responsi- 
bility. In this chapter he states succinctly the conclusions reached through 
his scholarship. Morris then proceeds to elucidate the experiential back- 
ground for these conclusions. He notes that supposedly benevolent 
special rules often work great hardship on the mentally impaired indi- 
viduals they are designed to help. He describes the effects of double 
stigmatization in terms of average longer periods of incarceration. 
Morris’ paper argues for the equal application to mentally retarded citi- 
zens of the general rights to proof of specific criminal intent and a sen- 
tencing and correctional process that would provide proper services to 
the mentally retarded citizen because he is a citizen, rather than because 
he is mentally retarded. 

Morris’ theme has a different tone from that of Rowan (Chapter 21), 
although his proposals are not totally inconsistent with some presented 
there. Morris’ skepticism of special “benevolent” diversions of mentally 
retarded citizens parallels that of Wald (Chapter 1) and Schwartz and 
Haywood (see reactions to Rowan’s paper, Chapter 21). 

Ziccardi strongly criticizes Morris’ position, again from an experi- 
ential point of view. Ziccardi’s approach is that of a criminal defense 
attorney and he is wary of giving up tools that may sometimes be used by 
an attorney in representing a person charged with a criminal offense. 
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PRINCIPAL PAPER 


NORVAL MORRIS 


THE THEME of this paper is the advocacy of a principle in relation to mental 
retardation and criminal law which at first blush may seem reactionary and punitive. 
It is this: The police power of the state should not be infected by the mental health 
power of the state. There should be no defense of insanity or mental retardation to 
a criminal charge; there should be no incompetency plea to stay the criminal trial 
of a mentally retarded person. The mentally retarded suspect should be accorded 
exactly the same rights and responsibilities under the criminal law and the same 
trial processes as any other citizen. Although the argument may appear paradoxical, 
such an approach will have beneficent and not punitive consequences. 

The advocacy of this position in the criminal law is supported by a similar 
argument made so powerfully elsewhere in this volume in relation to civil law and 
mentally retarded citizens.1 The principal in both civil and criminal law should be 
that special laws are not needed for the retarded citizen; the Constitution makes no 
mention of incompetents; and, legally and constitutionally, all citizens are equal 
before the law with respect to basic rights. It is not a lack of charity that supports 
rejection of the so-called humane and helping quality of special rules of law, civil 
and criminal, concerning the mentally retarded individual. Instead, experience has 
demonstrated that in practice these intended special benevolences stigmatize men- 
tally retarded people and inflict on them more suffering than the rules of law from 
which they were to be protected. Therefore, the mentally retarded citizen should 
be tried for and, if convicted, held responsible for criminal conduct just like anyone 
else. 

The incompetency plea should be abolished — not qualified, not modified with 
special commitment to follow, not protected or improved — but abolished. There 
may well be situations in which defense counsel will seek a delay in trial because of 
the accused’s physical or mental condition. Likewise, in many cases the prosecution 
may decide that because of the physical or mental condition of the accused there 
is no purpose to be served by proceeding to trial. This is common and ordinary 
prosecutorial discretion. But, where the prosecution decides that it is necessary to 
pursue a given criminal allegation and the suspect is classified as mentally retarded, 
the law should make provision for trial of the accused. Of course, it makes sense to 
delay trial until the accused can play as large a role in his trial as possible, but this 
delay must be carefully defined so that it does not develop into permanent or pro- 
longed incarceration of an untried suspect. Two proposals would prevent this un- 
desirable development. First, before trial is ever delayed solely on the ground of a 
defendant's incompetency, a court should have to find specifically that there is a 


1See Wald, Chapter 1 of this volume. 
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“substantial probability” that the defendant will be competent to stand trial “within 
the foreseeable future.” Second, no trial should be delayed longer than six months 
solely because of a defendant’s incompetency.” 

Case law and practice support the view that the interests of both the perma- 
nently incompetent defendant and the state will be better served by abandonment 
of the traditional rule against trying incompetent defendants. Instead, incompetency 
should be ground for obtaining a short trial continuance, during which time the 
state must provide resources to assist the defendant toward greater trial compe- 
tence. If trial competence is not achieved within six months, the state should be re- 
quired to dismiss charges or to proceed to a trial governed, when necessary, by pro- 
cedures designed to compensate for the incompetent defendant's trial disabilities.® 

The defense of insanity also should be abolished.4 The accused’s mental con- 
dition should be relevant only to the question of whether he did or did not at the 
time of the act have the prohibited mens rea of the crime for which he is charged. 
Special rules like M’Naghten5 or Durham® should be eliminated. Evidence of 
mental retardation would be admissible as to the mens rea issue to the same limited 
extent that deafness, blindness, a heart condition, illiteracy, “foreignness,” drunken- 
ness, and drug addiction are all now admissible. 

At last a major legislative proposal has been made embodying this proposition’ 
Section 502 of the proposed federal criminal code reads: 


It is a defense to a prosecution under any federal statute that the defendant, as a 
result of mental disease or defect, lacked the state of mind required as an element 
of the offense charged. Mental disease or defect does not otherwise constitute a 
defense.8 


Some commentators have interpreted this recommendation as just another 
indication of the punitive inclinations of a “law and order” society. They fail to 
realize that the defense of insanity is neither essential to the morality of punishment 
nor presently effective in reducing the social stigma of conviction and punishment. 
Nor do they understand that the perennial perseverations about the defense of 
insanity have impeded recognition of the great range of human wickedness and 


a j the Abolition of the Incompetency Plea, 40 U. Cut. L. REV. 
See Burt & Morris, A Proposal for the Abolition of 1p dency Fee aed os 


66 (1972), for a lengthy and analytic defense of these propositions. ; a 
ths ae Halen a Jackson Me Indiana, 406 U.S. 715 (1972), but it also had its roots in long 
observation of the abuse of the incompetency plea in Illinois. 

3For proposed rules of court for granting trial continuances ani 
trial, see Burt & Morris, supra note 2, at 93-95. í irad 

4This is, of course, not an original proposition. In Morris, Psychiatry and the Dangerous aminah 
41 S. CaL. L. Rev. 514 (1968) reference is made to support for this proposition by Lady Barbara 
Wootton, Professor H.L. A. Hart, Chief Justice Weintraub of New Jersey, Joel Feinberg, Dr. Thomas 
Szasz, and Dr. S.L. Halleck, all of whom have advocated its abolition, though for diverse reasons and 
with diverse substitutes for it. And Professors Katz and Goldstein have flirted most thoughtfully with 


this idea. 
5 See M’Naghten’s Case, 8 Eng. Rep. 718(1) HLL. 1843). 
6See Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). T 
7The bill, S. 1400, 93d Cong., Ist Sess. (1973), is the administration's pro} 
81d. § 502. 
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human capacity for self-control that can be analyzed within ordinary criminal law 
principles. There is no need to establish a false dichotomy between the responsible 
and the nonresponsible. Mental retardation may well be important in the deter- 
mination of the suitable punishment; it is irrelevant on the issue of guilt unless it 
leads to the same absence of specific criminal intent which would preclude the 
conviction of a person who is not mentally retarded. 

My view toward the treatment of mentally retarded suspects is based largely 
on personal experience. Joseph Goldstein and I visited the Bridgewater Institution 
in Massachusetts in the 1950s, where we found a variety of retarded and generally 
harmless elderly gentlemen who should not have been there. We came across one 
particularly interesting case: a man in his late seventies who had spent a lifetime in 
Bridgewater because he had been found incompetent to plead to a criminal charge. 
The charge had not been a particularly serious one, and all the evidence concerning 
his alleged offense was, of course, now defunct. Had he been convicted he would 
have been at large for decades. However, in the 1950s, he was unable to return to 
the community for the persuasive reason that there was no one in the community 
who wanted him. We tried to get this man out of the institution. And we did, by find- 
ing someone who would take an interest in him. We managed to discover a long 
lost aunt, or some such relative, who needed a little extra money. It was cheaper for 
the state to place him with the relative and he was happier there. The story is a com- 
mon one, and it is difficult to understand the benefit the community has conferred 
on a handicapped suspect by locking him up for perpetuity. 

The next experience of this kind occurred during a visit to the psychiatric sec- 
tion of the Illinois Department of Corrections. Quite by accident I discovered that 
there were 18 unconvicted prisoners who had been sentenced to this institution 
between 1942 and 1944. Before 1942 suspects who were incompetent to stand trial 
went to prison; after 1944 the incompetents were committed to the department of 
mental health. The change in the commitment law was misinterpreted as being 
penal, rather than benevolent, and persons who had been previously found incom- 
petent to stand trial were simply left in prison. They were not transferred to the 
department of mental health (or its predecessor in title) as they should have been. 
As a result, these 18 men were illegally detained in Menard Prison for more than 
25 years each. 

Incidentally, there was one delightful little aside when I found the numbers 
did not add up. I said, “Well, can I see these 18 men and may I talk to them, find out 
about them, look at their records?” They said, “Yes, of course, but how would we 
find them?” And I said, “Well, you know, we will look in the records, we will pick 
every record that has been here for more than 25 years. I would be prepared to sit 
down now and go through all such records.” And they said, “How intelligent of you.” 
These men were not only lost in the community; they were, in a very literal sense, 
lost in the prison. And one could find much the same situation today in many states 
throughout America, with only slight variations, in those facilities which are part 
of prison systems and are meant to be holding mentally ill and mentally retarded 
prisoners. 
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These men were not locked up because anyone was punishing them. They 
were locked up because people were being benevolent! The state was being nice 
to them; they were not capable of defending themselves; they were not capable of 
adequately advising counsel; and it would have been unfair to take them to trial. 
So, instead of being tried, they were incarcerated under processes that lacked both 
the protections of the criminal law and the protections of civil commitment. 

I have learned that the views of parole boards toward the parole of individuals 
who are held in psychiatric facilities in prison are quite different from their views 
toward other prisoners. Indeed, when I first started taking an interest in the psychia- 
tric division at Menard, prisoners were not paroled from there at all. Parole would 
be given only to those who were first transferred to another prison, because parole 
boards assumed that the mentally ill and the retarded were more dangerous than 
other people. So, the parole board waits until it is time for the mentally impaired 
to be sent back into the general population of the prison before these individuals 
will be considered for release. That there is absolutely no empirical support what- 
ever for the assumptions that lead to this gross injustice troubles very few. 

By and large, persons found to be incompetent spend a longer time in institu- 
tions than persons civilly committed or those convicted of the crimes of which they 
have been accused. Louis McGarry studied two reasonably comparable groups of 
criminal defendants in Massachusetts who had been found incompetent to stand 
trial. Persons in one group had been civilly committed following dismissal of charges 
and persons in the other group had been committed until competent to stand trial on 
the criminal charges which remained outstanding. McGarry found, over a 7-year 
observation period, that the average confinement of persons committed as incom- 
petent was 61 months, whereas the average hospital stay of those who were civilly 
committed was only 14 months. One in six of the incompetent defendants had been 
returned to the community, but every member of the civilly committed group had 
been discharged to the community. When an individual is so charged, he is doubly 
stigmatized: He is not only charged with acrime, but also the commitment power of 
the state is expanded on the basis of his mental retardation. The mentally retarded 
suspect has the worst of both worlds. 

Hospital authorities are exceedingly reluctant to discharge or even to authorize 
brief community leaves for confined mental patients with criminal charges outstand- 
ing. In many states their release is specifically forbidden, and, in practice, hospital 
authorities must take the initiative in negotiating with prosecuting officials to 
arrange for the dismissal of charges. Even where release is not formally proscribed, 
the practical obstacles are formidable; only a zealous state hospital administrator 
has success in freeing a patient confined with criminal charges outstanding. 

The thrust of cases like Jackson v. Indiana 10and Baxstrom v. Herold" tends 
toward the constitutional prohibition of protracted or indeterminate commitment 


®McGarry & Bendt, Criminal and Civil Commitment of Psychotic Offenders: A Seven Year Follow-up, 


125 Am, J. PsycHiaTRY 1387, 1391 (1969). 
10406 U.S. 715 (1972). 
11383 U.S. 107 (1966). 
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of citizens on the ground of incompetency to stand trial or of their need for treat- 
ment. But the risk in Jackson!2 is that the civil commitment laws in most states are 
so flexible that it is easy for prosecutors and others manipulating the system, generally 
with benevolent intent, to use civil commitment processes instead of the incom- 
petency plea to reach the same results. One way to minimize this risk is to insist that 
a pending criminal charge not be made an official basis for the civil detention of an 
allegedly incompetent person. 

In relation to incompetency to stand trial the wrong questions are persistently 
asked: Is he fit for the trial; can he advise his counsel; does he know about the trial? 
If the answers are no, subject to Jackson, the suspect is locked up protractedly. The 
proper question is: If a period for defined inpatient or outpatient treatment is allow- 
ed, is the suspect likely to be more fit for trial? And only if this question is answered in 
the affirmative is there any benefit at all in denying the suspect bail, in denying him 
speedy trial, or in locking him up. If there is no advantage to the suspect in delay, he 
should be promptly tried and not committed under the guise of kindness. 

At the trial, one should take into account, for procedural and evidentiary pur- 
poses, the reality of mental retardation and, by special rules of discovery, disclosure, 
and so on, assist the accused and his counsel. But the conclusion of the matter must 
be a decision as to guilt or innocence. And if the decision is guilt, then an attempt 
should be made to provide a rehabilitative setting, not on grounds of special benevo- 
lence or punitiveness, but on grounds that are exactly the same as in the cases of 
other convicts. 

Similar experiences led me to the view that the defense of insanity should be 
abolished. This defense is pleaded extremely rarely except in homicide and a few 
other sensational and serious criminal charges. In most states it is only in relation to 
an extremely serious charge that is worthwhile raising the irresponsibility plea for the 
mentally retarded. The consequences of a successful plea can often be worse than 
the consequences of a conviction. Thus, the plea of not guilty on the ground of in- 
sanity is reserved for the isolated case, and mental disability among the mass of 
individuals who are run through the mill of the criminal court is seriously neglected. 

Once capital punishment was made inoperative, in practice, the different conse- 
quences of the plea of not guilty on the ground of insanity and of a conviction became 
unimportant other than for purposes of stigmatization. This was so regardless of the 
terms in which the defense of insanity was to be tested, whether as the modified 
Mc Naghten}8 rule advocated by the American Law Institute 14 or whether phrased in 


12Tn Jackson an Indiana court held that the petitioner was incompetent to stand trial and committed 
him for an indefinite period to a psychiatric institution under a less demanding procedure than 
ordinary civil commitment. Also, the petitioner was subjected to a more stringent standard of release. 
The United States Supreme Court held that the Indiana indefinite commitment of a criminal defen- 
dant violated equal protection and due process. The state must either institute the usual civil com- 
mitment proceeding or release the defendant. 

138 Eng. Rep. 718 (H. L. 1843). 

14Mope Penat Cone § 4.01 (proposed official draft 1962): 


Mental Disease or Defect Excluding Responsibility. 

(1) A person is not responsible for criminal conduct if at the time of such conduct as a 
result of mental disease or defect he lacks substantial capacity either to appreciate the criminal- 
ity [wrongfulness] of his conduct or to conform his conduct to the requirements of law. 

(2) As used in this Article, the terms “mental disease or defect” do not include an abnor- 
mality manifested only by repeated criminal or otherwise anti-social conduct. 
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the broader terms of the lamentable experiment in the District of Columbia from 
Durham through Brawner.’® The precise phraseology of the defense of insanity has 
involved nothing more than the application of an enormous amount of intellectual 
energy to a largely irrelevant question. 

Atlast there are hints ofamovementin the right direction in statutes and case law. 
Asmentioned previously, a serious legislative proposal is before Congress advocating 
the abolition of the insanity plea and the substitution of ordinary mens rea principles. 
Also, in the Wells — Gorshen — Conley}® doctrine in California, in the acceptance 
of the Fisher17 doctrine in the District of Columbia, and in the general maturing and 
sophistication of mens rea analysis in the criminal law, there is a conceptual develop- 
ment which, in the long run, inexorably conflicts with the present defense of insanity. 
The moral question remains clear and simple: Did the accused — whether he was sick, 
well, blind, retarded, insane, or subject to any other social or personal pressures — 

intend the prohibited harm? This is all that should be determined. 

Experience, as well as analysis, has convinced me of the proper relationship be- 
tween the criminal law power and the mental health power of the state: There should 
be no relationship. They should be quite distinct jurisprudentially and should be kept 
apart. The convicted criminal had best be regarded as a citizen for all purposes of 
treatment whether he is mentally retarded or mentally ill. Whatever a generous or 
parsimonious state extends by way of mental retardation treatment facilities to its 
citizenry generally, it should extend equally and without differentiation to its con- 
victed citizenry, whether they are confined in prison or allowed to be at large in the 
community. 


Reaction Comment 


VINCENT J. ZICCARDI 


THE views Morris has presented in his previous law review articles, which he 
elucidates further in his paper for this volume, are extremely provocative. This re- 
action will first offer some material supportive of Morris’ position that a reckless 
mixture of the mental health and criminal justice systems creates serious problems. 
I will then discuss my serious reservations about the kind of drastic surgery recom- 
mended by Morris. These reservations derive from my experiences and perspective 
as a criminal defense attorney. 

Severe problems arise from mixing the criminal law with the mental health law. 
The courts are frightened by the mentally ill or retarded person. If the judge becomes 
aware that a person is mentally ill or mentally retarded, he treats that individual dif- 


15 United States v. Brawner, 471 F.2d 969 (D.C. Cir. 1972); Bolton y. Harris, 395 F.2d 642 (D.C. Cir. 
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51 Cal.2d 716, 336 P.2d 492 (1959); People v. Wells, 33 Cal.2d 330, 202 P.2d 53 (1949). 
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ferently from other defendants in the system. Even where the courts are genuinely 
benevolent in intention, they usually do not know what to do with the person after 
conviction; there is no place to confine him beneficially or to send him for training 
or treatment. 

Courts may want to help people with an identified handicap, but help, like 
beauty, isin the eye of the beholder. For example, I recently walked into a courtroom 
where one of our attorneys was representing a client at sentencing. The judge was 
saying to the attorney, “I want to help your client. I think he can be rehabilitated and 
he should learn a trade. I am going to send him to the state penitentiary for 5 to 15 
years.” 

The defense attorney jumped up and said, “Judge, this man cannot be rehabil- 
itated. What he needs is punishment. Send him away for 11% to 23 months. He can 
never learn a trade.” 

This scene would be humorous if it did not occur so frequently. Unfortunately, 
“helping” a defendant, in the eyes of the court, often results in a person’s being 
sentenced to a very long period of incarceration and seldom results in the provision 
of constructive services to him. 

Other odd situations arise when the courts are forced to mix criminal law with 
mental health considerations. A client of our office was released from the Pennsyl- 
vania State Correctional Institution at Dallas after being granted a new trial follow- 
ing 16 years’ incarceration for stealing a bicycle. (Dallas was created to house 
“defective delinquents.”) Because this client had no place to live and no family whom 
we could locate, we arranged lodging for him at the House of Correction in Philadel- 
phia. Through the superintendent of prisons we worked out a program for this man 
at the school run by the Pennsylvania Association for Retarded Children (PARC). He 
spent his nights at the prison and his days at the PARC school. On weekends the em- 
ployees at the prison took him to ball games and other recreational events. 

After a prison riot in 1969, the state attorney inspected the county prisons (the 
Philadelphia House of Correction is one of these). While examining the population 
records in an attempt to reduce prison populations, he found our client. The records 
showed that the man had been incarcerated for over 16 years and had not been tried. 
The attorney general ordered our client removed from the House of Correction and 
sent to a state hospital. Our office fought this order in an attempt to keep the man 
in prison. Our reasoning was that if he stayed in prison, he could, under the program 
set up between our office and the superintendent of prisons, attend the PARC school. 
If he were sent to Byberry State Hospital, he would not receive training of any sort. 
Because of the nature of the case, it attracted a lot of newspaper publicity. A brother 
of the client, who lived in Bethlehem, Pennsylvania, fortunately read the stories and 
found his brother, whom he had not seen in about 28 years. The brother volunteered 
to care for our client and to see that he continued receiving treatment. But for the 
brother's intervention, our client would probably have become another custodial 
patient whiling away his life in a state institution. 

Despite these difficulties with any mingling of the health processes and the 
criminal justice system, as a criminal defense lawyer I am inclined to disagree with 
Morris’ proposal that the plea of incompetence to stand trial be abolished. The in- 
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sanity defense is really a matter of indifference since it is seldom used in the absence 
of the death penalty for major crimes. 

The function of a criminal defense attorney is to move his client through the 
criminal justice system with the least harm to the client. What this means in practice 
is that the lawyer must assist his client in choosing the least harmful alternative avail- 
able. As an example, a client charged with robbery may be incompetent to stand trial. 
The lawyer must determine whether a mental health commitment would result in 
more or less custody for the client. If the mental health commitment would result in 
a shorter period of “incarceration” (little or no rehabilitation or treatment results, 
in my view, from such commitment), the attorney would assist the client in choosing 
this alternative. We would not want to lose the lever of the incompetence avenue of 
escape from the criminal charge. 

A major preliminary problem for attorneys who provide representation in crimi- 
nal cases is that of identifying mental retardation, mental illness, and other handi- 
capping conditions. If the attorney does not have this skill, problems develop. One 
of our attorneys was sitting in court one day, and a man came to the door of the court 
and smiled at the judge and said, “Hello, I am John Smith.” The judge asked, “What 
are you here for?” The man smiled at the judge again and said, “Hello, I am John 
Smith”; he repeated this five, six, seven times. The judge became concerned about 
this behavior, so he asked our attorney to speak with the man to see what he could 
find out. 

The attorney and the man went over to the side of the courtroom to talk. After a 
short period of time, our attorney advised the court that the only thing the man would 
say was, “Hello, I am John Smith.” The judge, evidencing his strong concern, order- 
ed an immediate psychiatric examination of the man. Upon examination, the court 
psychiatrist found that the man’s responses were inappropriate and that he was un- 
able to communicate. Upon receiving this report, the court committed the man to a 
state mental hospital for further examination. 

About 2:30 that same afternoon a mother phoned me. She advised me that her 
son, who was deaf, had gone to court to watch the proceedings. She said she had 
taught him to smile and say, “Hello, I am John Smith.” She felt in this way he could 
always get along in the world. Unfortunately, the attorney did not consider this pos- 
sibility and the psychiatrist did not check the man’s hearing and therefore treated 
him as either mentally ill or retarded. 

For the criminal defense attorney who is aware of the existence of his client’s 
mental retardation or mental illness, the crucial issue is whether he should reveal to 
the court the fact that the defendant is incompetent to stand trial, since hospital and 
other nonpenal institutional commitments are frequently much longer than a prison 
commitment. In most cases, the major thrust in the defense of a criminal case is not 
proving that the defendant did not commit the offense; it is stopping the prosecutor 
from proving your client did commit the offense. Defense testimony is not a very 
important aspect of most criminal cases. Frequently, acquittal is most likely if the 
defense attorney can keep his client off the stand, particularly if the client might be 
found incompetent to stand trial. 

If an attorney reveals that his client is incompetent or that he believes his client 


690 The Mentally Retarded Citizen and the Law 


incompetent to stand trial, the client is sent for a competence determination. This 
evaluation usually takes about 60 days, although additional delays often extend the 
elapsed time between arrest and trial to 7 or 8 months. If the defendant is found in- 
competent, the court in less serious cases will dismiss the case. If it is felt that the 
client needs inpatient treatment, the court will then proceed, at least in Pennsylvania, 
under civil commitment procedures. If the client requires outpatient treatment, we 
always try to work out the outpatient treatment. The court will, of course, order 
such treatment. Even the order for inpatient treatment allows the administrator of 
the hospital to transfer the defendant to outpatient treatment as soon as he feels him 
ready for it. I believe that the defense attorney has an obligation in this type of case 
to attempt to secure some community-based treatment program for his client after 
the trial is over. In our office we have a number of social workers and psychologists, 
as well as a psychiatrist. We are able, in drug cases at least, to come up with a drug 
treatment program for the client prior to going to trial. If we take a client into the 
court and he is in an ongoing program, he is less likely to be harmed by the court’s 
disposition of the case. The court will continue him in the program, usually. In the 
areas of mental retardation and mental illness, if the attorney can place an individual 
in a community-based program, itis likely that charges against the client will be dis- 
missed. We have been able to work out a number of programs for the retarded with 
PARC. 

If the defendant is not dismissed, there is a problem. The scope of this problem 
depends on the kinds of programs available in various institutions. If the client is sent 
to a state mental hospital, he is usually housed in a segregated wing for criminal 
commited persons. Ina great many ways, segregation limits the kind of program which 
can be offered the resident. People confined in this wing cannot be rewarded with 
going to the game room, which may be in another section of the institution, as can 
persons whose commitments are noncriminal. Moreover, hospital administrators 
worry that someone with a criminal charge against him will escape or be released and 
get into further difficulty. The administrators anticipate adverse publicity and thus 
are reluctant to release persons who have an outstanding criminal charge. 

Public defenders, generally, are the gatekeepers to mental hospitals. Public 
defenders represent most of the poor people who have problems with either mental 
retardation or mental illness and who cannot afford private institutionalization. They 
come to the attention of the court when they are charged with an act of juvenile 
delinquency or a crime and because they are poor, counsel is provided for them in 
the criminal justice system. This counsel is usually the public defender. For this rea- 
son the public defender isin a key position in the system of criminal justice for ensur- 
ing the proper training and treatment of the mentally disabled. 

Ibelieve defense attorneys are well suited to work for the improvement of mental 
health and penalinstitutions. Our office, in conjunction with PARC, had a case involv- 
ing the Hillcrest School. Hillcrest was a privately run school to which children were 
committed on an interim basis until a state facility became available. Hillcrest’s his- 
tory was a horror story. Children institutionalized there had died under suspicious 
circumstances and PARC found Hillcrest deficient in a number of aspects. Nonethe- 
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less, it was permitted to operate by the state. By filing a number of habeas corpus 
petitions claiming cruel and barbarous treatment, we were able to wear down the 
operators of the school. The petitions served a twofold purpose: (1) they required the 
operators, under oath, to describe their program and to be questioned by experts 
concerning its value and (2) they resulted in the removal of a number of children 
committed from Philadelphia. Because most of the school’s commitments had 
previously come from Philadelphia, the removal of these children and the refusal of 
the court to make further commitments had a detrimental economic effect on the 
school. The operators sold the school shortly thereafter to a group whose program 
PARC found to be excellent. 

Our office participated in another remedial matter. Hospitals in Philadelphia 
have set up “catchment areas” under the city mental health act. These catchment 
areas are the communities close by the hospital which are to be served by the hos- 
pital. The Philadelphia juvenile court had committed a number of children to these 
catchment area hospitals for evaluations. Although the hospitals had up to 75 beds 
available for the mental health program, they had only 3 or 4 beds available for chil- 
dren. There appeared to be a reluctance on the part of the hospitals to accept chil- 
dren: Children bring management problems into the hospitals and the hospitals 
wished to avoid such problems. Since these hospitals did not take children immedi- 
ately, the courts were forced to order that the children be held inthe Youth Detention 
Center until such time as the hospital could take them in. Frequently, the children 
would remain up to six or eight months at the detention center. 

In order to motivate the hospitals to act sooner we threatened to request an 
injunction against the director of mental health, the administrator of the mental 
health program in Philadelphia, enjoining him from making payment under the 
mental health act to any of the hospitals in Philadelphia. The other hospitals named 
who could have been affected brought pressure on the guilty hospitals to open beds, 
and we were able to secure rapid evaluations of our client. 

The defense attorney can also act as an advocate for reform of services that are 
provided. We have clients who are in custody because they cannot make bail and 
who need treatment for mental illness or training for mental retardation. We have 
been told by the administrator of the mental health act that these individuals can go 
to the catchment areas close to their homes. This answer does not take into account 
the problem that our clients cannot make bail and they are therefore not going to be 
released from jail to go to a hospital. Our office has started an action attempting to 
enjoin the administrator from spending any money under the act until he sets up a 
catchment area in the Philadelphia jails where these persons are confined. We 
believe we are going to be successful in this matter. 

Much can be accomplished to improve services provided by state hospitals. I 
believe precedent has been developed in cases concerning prison programs and that 
this precedent can be employed in improving training and treatment programs. 
Public defenders have a great need to seek assistance from social workers, psycholo- 
gists, and psychiatrists in pretrial diversion in cases involving the mentally ill or 
retarded. In addition, there is a very great need for educating lawyers both in the 
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availability of facilities and recognition of the problems and symptomatology of the 
mentally ill and the mentally retarded. Finally, I believe there is a very strong need 
for concerted action on the part of relevant agencies and public defender offices 
throughout the country. If we fill these needs, we will be well on the way to solving 
some of the problems that now exist. 
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Rehabilitation Act of 1973, 199 
special education, 225 
statistical evidence of, 224 
stigma, 226-27 
strict scrutiny, 224 
District of Columbia Bail Agency, 646 
District of Columbia Family Welfare 
Rights Organization, 257 
Double-track legal system, 4 
Douglas, Justice William O., 42, 207 


Index 719 
Drug testing, 103, 104, 109 
Due process considerations, 27, 358, 
430, 449-73 
child neglect proceedings, 106 
civil rights, 26 
classifications, 235, 245 
community services, right to, 192, 
206, 209 
cost defense, 194 
criminal justice, 525, 641 
deprivation, 41, 42 
economic rights, 26, 74 
educational placement, 454-57, 516 
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physical barriers, 199 
popular misconceptions, effect, 220 
regular employment, 198-200 
safety risks, 21 
supervision, 199 
supportive service, as, 20 
Environmental barriers, 208, 210 
Environmental pollution, 37 
Environmental Protection Agency, 59 
Equal protection considerations, 11, 
28, 43, 229, 358, 369, 437 
absolute deprivation, 43, 422 
arbitrariness, 183 
burden of proof, 224 
classifications, 187, 215-50, 394-95 
exclusionary, 187 
semi-suspect, 425-36, 439-40 
suspect, 43, 98, 185, 225-26 
community services, right to, 184 
compelling justifications, 3, 4, 7, 24, 
25, 43, 44, 225-26, 428-29 
cost defense, 190 
cultural bias, 229 
deference to expertise, 221 
discriminatory intent, 227-28 
due process similarities, 191-92 
economics, 188 
employment opportunities, 23, 185 
environmental factors, 233 
exclusion of retarded, 183, 187 
financial control, 73 
fundamental rights, 178, 225-26, 
490-91 
genetics, 232-33 
health care, 113, 190 
housing, 44, 181 
individual nursing care, 189-91 
individualization, 184—85, 186 
institutionalization, 187-88, 480-81 


Equal protection considerations (Cont. ): 


intelligence, 221 

intelligence testing, 222, 224, 227, 
245, 247-48, 400, 435, 455 

less-discriminatory alternative, 228 

life, right to, 181 

marriage, 8 

medical care, 113, 190 

middle scrutiny, 179 

minimum rationality, 183, 188 

normalization, 186 

normative educational theory, 184, 
230 

parenting, 15, 100 

personal rights, 25 

place of fact, 179 

popular misconceptions, 217-21 

predictive ability, 231-32 

present rights, 188-89 

public education, right to, 181, 185, 
233, 252, 257, 259-60, 262, 
264-67, 396, 419-22 

quality of services, 186 

race discrimination, 222, 223-28 

rational basis, 178, 183, 226, 492 

rational scrutiny, 183 

recreation, right to, 185, 188 

segregation of retarded, 183, 186 

self-fulfilling prophecy, 231-32, 435 

special education, 184, 225, 246-49, 
434, 436 

statistical evidence, 224 

statutory arguments, 189-91 

sterilization, 13, 97 

stigma, 183, 222, 226-27, 421, 427- 
30, 434, 436, 448, 453, 455, 
495, 502 

strict scrutiny, 178, 224 

structured learning, 187 

supportive services, right to, 395 

tracking, 223, 435-36 

treatment, right to, 386, 393-99, 
402 

unborn, rights of, 40 

voluntary/involuntary distinction, 
396-99 

vote, right to, 25 

welfare, right to, 181 

zoning, 330-31 


a 


ae 


Estate planning, 133-38 
allocation of estate, 137 
history, 116, 132 
individualization, 133 
necessary information, 134 
parents, 13 
periodic review, 137 
support of child, 120-26 

Ethical responsibilities, 132 

Etzioni, Amitai, 364, 373 

Euthanasia, 113 

Exclusion of the retarded, see also 

Segregation of the retarded; 
Equal protection 

due process, 235-36 

effects of, 218 

equal protection, 183 

labeling, xxix 

popular misconceptions, 183 

public schools, 235-36, 252, 257- 
61, 265-66 

special education, 218, 254 

stigma, 218, 236 

Exploitation, 8, 66 


Fair Labor Standards Act, 287-98; see 
also Compensation systems; 
National compensation 
patterns; Institutional labor 

application to the handicapped, 
299-95, 296-98 
equal share, 293-95 
institutional labor, 294-95, 568- 
74 
job protection, 293 
popular misconceptions, 294 
productivity, 293 
sheltered work, 294-95 
subminimum wages, 292-94 
coverage, 288 
exemptions, 292 
job protection, 292-93 
justifications, 292 
reverse subsidies, 292 
minimum wage determination, 
198-200, 289-92, 296-97 
disability payments, 291 
family needs, 289-91 
full employment, 290 
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Fair Labor Standards Act, minimum 


wage determination (Cont. ): 
guaranteed income, 291 
individualization, 290-91 
low wages, effect of, 292 
medical costs, 289-90 
political considerations, 289 
self-support, 291 
minimum wage functions, 288-92 
competition avoidance, 288-89 
standard of living, 289 
origin of, 287-88 
theory of, 287-88 
Family life, right to, 15, 391 
normalization, 29, 387-88, 400 
Federal Employer’s Liability Act, 282 
Federal Old Age and Survivor 
Insurance, 158 
Fernald, Dr. Walter E., 639 
Fetus, 46, 48 
Financial assistance, 19, 120 
Financial control, 73, 74 
Fire codes, 185 
Fisher, Dr. Daniel B., 59 
Fletcher, C. Richard, 605 
Food aid 
life, right to, 39 
medical evaluation for, 51 
nursing, 51 
Food and Drug Administration, 58 
Food stamps, 33, 34, 53 
infancy, 50 
nursing, 49 
pregnancy, 49 
Fortas, Justice Abraham, 603 
Foster home, see Residential facilities 
Frankfurter, Justice Felix, 233 
Fundamental rights, 4, 7, 40, 43 
association, freedom of, 394 
equal protection, 178, 225-26, 490- 
91 
independence, right to, 390, 393-94 
marriage, 99 
normal, right to be, 45 
parenting, 99 
sue, right to, 24 
traveling, 332 
voting, 25 
Future shock, 27 
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Gallagher, James, 518 
Garry, Charles, 606 
General welfare clause, 181 
Genetics 
equal protection, 232-33 
popular misconceptions, 8, 10, 97, 
306-307 
predictions, 97 
sterilization, 97 
George Washington University 
Institute of Law, Psychiatry, 
and Criminology, 639, 654, 662 
Goddard, Henry H., 306, 307, 652 
Goldberg, Justice Arthur, 6, 42 
Goldstein, Joseph, 684 
Gorham, William, 343 
Goslin, 240 
Griffin, Senator Robert, 50 
Group homes, see Residential facilities 
Guardian ad litem, 24, 611-12 
Guardianship, 18, 19, 29, 63-87 
conflicts of interest, 13, 26, 28, 82- 
89, 102, 131, 147, 483 
contract, right to, 75 
cost of, 130 
due process, 19, 75 
facilitative, 78, 81, 88, 524 
general, 66, 70, 71 
history of, 64, 520-25 
independence of ward, 88 
individualization, 19, 20, 26 
institutionalization, 16, 83, 84, 89, 
120, 397 
labeling, 135 
least restrictive alternative, 20, 72, 
520-25, 620 
life, right to, 89 
limited, 20, 29, 469, 523-24 
periodic review, 20 
person, of the, 19, 64, 72, 76, 88, 
123 
limits on, 76-83 
personal care, 118 
presumption of competence, 72 
private, 86 
property, of, 19, 72, 120, 127, 130, 
131 
public, 64, 83-87 


Guardianship (Cont.): 
public education duties, 260 
representative payee, 73, 74 
special education, 120 
sterilization, 13 
stigma, 130 
supportive service, as, 85 
testamentary, 119, 120, 135 
treatment, right to, 20, 26 
wills, 118 

Gunther, Gerald, 430-32 


Habilitation, see Treatment, right to 
Harlan, Justice John M., 458 
Harvith, Bernard E., 39 
Health care, right to, see also Medical 
care 
cause of retardation, 61 
community services, right to, 190 
equal protection, 190 
legislative response, 169 
quality of services, 367-73, 378-80 
Health, Education, and Welfare, Dep't 
of, 254, 258, 533, 546 
lead poisoning, 51, 54 
quality of services, 367, 371-74 
unborn, rights of, 47 
Health insurance, 21, 147- 50, 163- 
68 
difficulty in obtaining, 165 
discrimination, 166 
legislative response, 150 
Health Insurance Association of 
America, 150 
Hearsay evidence, 463 
Henle, Peter, 273 
Holmes, Justice Oliver Wendell, 4, 11, 
96, 99, 107 
Homosexuality, 9 
House of Refuge movement, 635 
Housing and Urban Development, 
Dep't of, 54, 57 
Housing, right to 
counseling, 68 
equal protection, 44, 181 
lead poisoning, 53 
Howe, Samuel Gridley, 408 
Humphrey, Senator Hubert H., 50 
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Illegitimacy, 427, 428, 431 institutional labor (Cont.): 


Income, see Compensation systems; 
National compensation 
patterns; Fair Labor Standards 
Act 

Independence, right to, 66, 69, 83, 
390-94, 444, 448, 453, 458, 
486, 501 

guardianship, 88 

Independent commission, 87, 550 

Individualization, xxix, 4-6, 27, 66, 
87, 92, 389, 478, 487, 492, 
497-500 

community services, 208, 504 

corrections, 635, 657-58, 680 

economics, 18 

equal protection, 184-86 

estate planning, 133 

financial control, 74 

guardianship, 19, 20, 26 

job tasks, 200 

marriage, 8, 9 

nursing care, 189-91 

parenting, 14, 15 

personal rights, 25 

public education, 184, 186, 208, 
234, 256, 261 

sterilization, 13 

treatment, right to, 547 

work settings, 200 

work support, 23 

Infancy, 49, 53 

food aid, 51 

food stamps, 50 

medical care, 52 

Inferiority, see Self-regard; Stigma 

Insanity defense, see Criminal justice 
system 

Institutional labor, 564-89; see also 
Compensation systems; 
National compensation 
patterns; Fair Labor Standards 
Act 

adequacy of staffing, 585 
compensation, right to, 568-69, 574 
compensation, value of, 566, 572 
conflicts of interest, 580 

due process, 471-72 


employee rights, 583 
employee relationship, 570 
Fair Labor Standards Act, 567—74 
administrative discretion, 573 
amendments of 1974, 581 
compensation, extent of, 568-69 
compensation, right to, 568-69, 
574 
enforcement of, 572-74 
legal actions under, 568, 572 
fiscal dependency, 566-67 
involuntariness of, 575-76 
legislation, 580 
non-resident labor, 583 
occupational training, 588-89 
overcommitment to programs, 586— 
87 
Rehabilitation Act of 1973, 581 
resident employability, 583, 588 
set-off of wages, 570-71 
supervision, 584 
therapeutic value, 569-70, 576-79 
Thirteenth Amendment attack, 
574-78 
compelling governmental 
interest, 576-77 
private suits, 574 
therapeutic value defense, 576- 
78 
treatment, right to, 578-79 
union views, 582-85 
work assignment standards, 578 
Institutionalization, 3, 6, 10, 16, 28- 
30, 65, 67, 70, 163, 210, 530- 
46; see also Institutions 
adversary proceedings, 477, 481 
assessment of charges, 570-71 
avoidance of, 4, 17 
burden of proof, 462-63 
client representation, 602-604 
community alternative, 309 
competence to consent to, 466, 472 
conditional release, 472-73 
conflicts of interest, 16, 83, 89, 91, 
397, 452, 602-603 
cost of, 164 
counsel, appearance of, 606 
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Institutionalization (Cont. ): 
counsel, effectiveness of, 605-607 
counsel, right to, 599-602 
counsel, role of, 600—607 
dehumanization, 307-308 
discipline, 471-72 
due process, 191, 446-49, 458-60, 
470-73, 479-84 
duration of stay, 599 
economics of, 187—88 
empirical data, 451 
equal protection, 480-81 
guardianship, 16, 83, 84, 89, 120, 
397 
hearsay evidence, 463 
history, 95, 386-89, 407-11 
inhumaneness of, 307-308, 475 
juveniles, of, 397-98 
labeling, xxix 
least restrictive alternative, 16,29, 192 
popular misconceptions, 306-308 
post-commitment problems, 470-73 
poverty, 388 
public education alternative, 187, 
253-54, 260-61, 437-38 
re-examination, right to, 459-60, 
468, 493 
release, revocation of, 472-73 
release, right to, 192 
selectivity in, 17 
state action, 84 
Statutes, 387-88, 599 
sterilization, 102-104 
third-party consent, 96, 109 
treatment, right to, 191-92, 543, 
546-47 
“voluntary,” 16, 27, 397, 423, 450- 
51, 458, 465-68, 495-96, 530, 
542-43 
Institute for the Study of Mental 
Retardation and Related 
Disabilities, 246 
Institutions, 15, 531-60; see also 
Institutionalization 
adequacy of care, 531-60 
admission policies, 587-88 
architectural design, 541 
discipline at, 471—72 
funding of, 531 


Institutions (Cont. ): 
investigative inspections, 545 
licensure, 550-51 
physical deficiencies, 388, 548 
salaries, 531, 534 
staffing, 537-41, 585 
case-specific standards, 541 
civil service, 540 
Constitutional rights, 541 
functional divisions, 537 
morale, 540 
“time-ladder,” 540 
ward services, 540 
staff-resident ratios, 535-62 
computerized standards, 538 
derivation of, 537, 538 
federal legislation, 562 
fixed minimums, 536 
fixed standards, 539 
flexibility, 536 
intuitive determinations, 536, 538 
opposition to, 535 
resident variables, 539 
time allowances, 539 
variable patterns, 539 
variations among institutions, 
561-62 
standards enforcement, 550-52 
budgeting problems, 424, 551-52 
independent ombudsman, 550 
inspector general, 550-51 
standard-setting, 550 
independent agency, 550 
statutory standards, 373-75 
Insurance, 145-165, 522 
competence to contract, 146 
disability, 158 
group, 157, 160 
group legal, 24 
health, 21, 147-53, 156, 163, 165- 
68 
individual coverage, 157, 160, 161 
life, 160, 166 
loss of income protection, 156-60 
premium benefits, waiver of, 162 
self-sufficiency, 166 
Insurance Committee of the National 
Association for Retarded 
Citizens, 165 


Integration of retarded, 501-505 
Intelligence 
environmental factors, 233 
equal protection, 221 
genetic factors, 232 
Intelligence testing, 222-230 
administration of, 247 
cultural bias, xxviii, 229, 247-49 
discrimination, 224, 227 
economic discrimination, xxviii 
equal protection, 222, 224, 227, 245, 
247-48, 400, 435 
language handicaps, 229, 247-48 
normative grading, 230, 248-49 
predictive ability, 231-32 
prisoners, of, 651, 657, 659, 661- 
64, 675 
public schools, 222, 264-65 
record-keeping, 242 
re-examination, right to, 456 
self-fulfilling prophecy, 231-32 
Internalization, see Self-regard; Stigma 
International League of Societies for 
the Mentally Handicapped, 84 
Interprofessional cooperation, xxv 
26-28, 439, 675 
Involuntary abortions, 105, 106 
Involuntary contraception, 105 
Involuntary servitude, 574-78 
Isolation, see Segregation of retarded 


Javits, Senator Jacob, 375 

Johnson, Judge Frank M., 358, 596 

Johnson, President Lyndon B. (Crime 
Commission), 627, 633 

Joint Commission on Accreditation of 
Hospitals, 362, 365, 375, 379, 
546 

Joint Commission on Principles 
Relating to the Legal Status of 
Prisoners, 634 

Joseph P. Kennedy, Jr. Foundation, 77 

Judd, Judge Orin G., 358, 369 

Jury, right to serve on, 25 

Juvenile justice, 635-37, 643, 653-54 

Juvenile Justice Standards Project, 603 


Kaplan, F., 307 
Kennedy, President John F., 145, 640, 
653 
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Labeling, xxvii- xxix, 27, 377, 431, 
436, 438-40, 518, 593; see also 
Classifications 

criminal justice system, 676-78 
defamation, 223 

exclusion of retarded, xxix 
guardianship, 135 
institutionalization, xxix 
record-keeping, 223 
Rehabilitation Act of 1973, 200 
schools, role of, 217 

self-fulfilling prophecy, xxvii, xxix 

Labor, Dep't of, 292, 565, 567, 568, 
570, 572-74, 582 

LaFollette Seamen’s Act of 1915, 281 

Language handicaps 

equal protection, 229 
intelligence testing, 229, 247-48 

Lanterman, Assemblyman Frank, 321, 
$22, 325 

Lanterman Mental Retardation 
Services Act, 308, 310, 322, 543 

Lanterman—Petris—Short Act, 543 

Law students, use of, 612 

Lawyer's tools, 615; see also Due 
process; Equal protection 

contract suits, 182, 186 

due process, 182 

equal protection, 181 

general welfare clause, 181 

mandamus, 182 

Rehabilitation Act of 1973, 182 

statutes and regulations, use of, 
189-91, 195-202, 204 

statutory standard of care, 203 

taxpayer suits, 182 

tort suits, 182 

writ of mandate, 316 

Lay representation, 610-13 

Lead-Based Paint Poisoning 
Prevention Act of 1971, 58 

Amendments of 1973, 58 

Lead poisoning, 37, 53 
as cause of retardation, 38 
cost of, 54 
covenant of quiet enjoyment, 56 
due process considerations, 193 
Environmental Protection Agency, 

59 
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Lead poisoning (Cont. ): 

Food and Drug Administration, 58 

Health, Education, and Welfare, 
Dep't of, 51, 54 

Housing and Urban Development, 
Dep't of, 54, 57 

housing codes, 56, 57 

landlords, 53, 54 

lead-based paint, 38, 53-59 

medical care, 38 

metabolic poisoning, 38 

neurological damage, 37 

paint manufacturers, 56 

poverty, relation to, 38 

state response, 57 

tort liability, 54, 55 

treatment, right to, 193 

warranty of habitability, 56 

Least restrictive alternative, 234-35, 

377, 447, 450, 458-60, 468, 
477-79 

Constitutional arguments, 486-99 

educational placement, 514-20 

exploration of alternatives, 496-98 

guardianship, 20, 72, 520-25 

institutionalization, 16, 26, 192 

limitations, 498-99 

records disclosure, 243 

residential services, 517 

sexual freedom, 10 

special education, 516-17 


statutory revisions, 413-14, 487-88 


sterilization, 13, 105 
third-party consent, 109 
Left alone, right to be, 5 
Legal rights services, 83, 212-13 
Legislation (remedial) 
adequacy of treatment, 542-48 
competency, 168 
health care, 169 
institutional labor, 580 
institutional standards, 373-75, 
542-48 
insurance, 150 
poverty, 45 
public education, 263, 267 
retardation, causes of, 61 
unborn, rights of, 48 
zoning, 336-38 


Levy, Prof. Robert, 521 
Licensure, 309-310, 337-39, 354, 
360-66, 381; see also 
Residential facilities 
Life, right to, 77 
equal protection, 181 
food, 39 
guardian’s control, 89 
housing, 39 
legal response, 40 
medical care, 39 
Life insurance, 160 
Limitations, recognition of, 28, 63 
Lowe, Charles Upton, 35 
Lucas, Robert E., 273 


Mallas, Aris, 27 
Malnutrition 
brain damage, 60 
cause of retardation, 33 
infants, 36, 51 
Mandamus, 182 
Marland, Dr. Sidney, 254 
Marriage, 29 
annulment, 17 
as fundamental right, 99 
empirical data, 8, 9 
equal protection, 8 
individualization, 8, 9 
no-fault divorce, 9 
non-retarded incompetence, 8 
popular misconceptions, 176 
predictions, 8 
right to marry, 7—9, 99 
Massachusetts Ass’n for Retarded 
Citizens, 522 
Master, use of, 261 


Maternal and Child Health Service, 38 


McGarry, Louis, 685 
McReynolds, James C., 173-75 
McWilliams, Wilson Carey, 614 
Medicaid, 37, 45, 52, 155, 368, 371- 
74, 533 
Medi-Cal, 189, 190, 212 
Medical care, right to, 51-53, 113; see 
also Health care 
classifications, 114 
compelling justification, 44 
conflicts of interest, 102 


Medical care, right to (Cont. ): 
consent, 90 
equal protection, 113 
extraordinary procedures, 78 
guardianship, 102 
individualization, 189-91 
infants, 52, 57 
lead poisoning, 38 
life, right to, 39 
popular misconceptions, 114 
poverty, 36, 51 
premature birth, 37 
prenatal care, 37, 52 
third-party consent, 96, 112, 113 
unwarranted, 112, 113 
Medical Services Administration, 371— 
72 
Medicare, 153, 277, 282, 361, 365-66, 
368, 371-72 
Mental Health Legal Assistance Panel, 
609 
Mental Hygiene Law, 193 
Mercer, Jane, 248 
Michelman, Frank I., 181 
Middle scrutiny, 179 
Mills, C. Wright, 614 
Milsom, S. F. C., 202 
Minimum rationality, 181, 183, 188 
Minorities, 29, 65, 389, 426-28, 431 
Misclassification, 205 
Models of deprivation, 595-96 
dependency, 595-96 
normalization, 596 
sick/bad (medical), xxvi, 466, 595-96 
confinement, 596 
popular misconceptions, xxvi, 596 
weakness of, 596 
Model Penal Code, 631-32, 634 
Mothers’ rights, 41 
Moynihan, Daniel P., 36 
Mulligan, J. W., 652 
Murdock, Prof. Charles, 88, 598 
Myers, Beverlee A., 361 


National Ass’n for Mental Health, 573 
National Ass’n for Retarded Citizens, 
150, 161, 162, 268, 533, 565, 
616 
group health insurance, 162, 165, 169 
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National Ass’n of Superintendents of 
Public Facilities for the 
Mentally Retarded, 546 

National Center for Law and the 
Handicapped, 600, 616-18 
information service, 616 
legislative role, 617-18 
litigation role, 617-18 
National Commission on Criminal 
Justice Standards and Goals, 
627 
National Commission on State 
Workmen's Compensation 
Laws, 163 
National compensation patterns, 273— 
78, 284-87, 295—304; see also 
Compensation systems; Fair 
Labor Standards Act 
application to the handicapped, 
295-304 
adequate income, 39 
Constitutional claims, 299-302 
inferior facilities, 297-98 
“in-kind” income, 304 
legislation approaches, 303 
litigation approaches, 302 
loss of decision-making, 304 
minimum wage, 198-200, 296- 
97 
productivity, 297 
public assistance, 304 
sheltered workshops, 296, 303 
U.N. Declaration of Rights, 295, 
299 
vocational rehabilitation, 297-98 
basis for increase, 284-85 
increased productivity, 284 
innovations by others, 284-85 
benefits of right, 287 
common risks, 287 
cost of living increases, 285 
geographic variables, 285-86 
income inequalities, 273—77 
Medicare, 286 
payment of non-producers, 286-87 
pensions, 23 
publicly-insurable risks, 295 
right to equal share, 295 
social programs, 277-78 
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National compensation patterns (Cont. ): 


social security, 286 
“unearned increment,” 286 
variance among occupations, 284— 
85 
National Crime Commission, 627, 633, 
641 
National health insurance, 148, 156, 
163 
National Institute for Child Health 
and Human Development, 27 
National Institute of Neurological 
Diseases and Stroke, 27, 35 
National Planning Commission on the 
Accreditation of Residential 
Centers for the Retarded, 533 
National School Lunch Act 
Amendments of 1972, 50 
New Jersey Ass’n for Retarded 
Children, 643 
New York City Legal Aid Society, 604 
New York Civil Liberties Union, 584 
New York Mental Health Information 
Service, 70, 457, 468-69, 607- 
610 
New York Social Services Law, 223 
New York State Ass’n for Retarded 
Children, 522 
New York State Board of Social 
Welfare, 323 
New York State Committee for 
Children, 597 
New York State Dep’t of Mental 
Hygiene, 597-98 
Next friend, 24 
Nirje, Bengt, 307, 308 
Nixon, President Richard M., 32 
No-fault divorce, 9 
Nondiscrimination, 199 
Nonestate planning, 125 
“Normal” defined, xxvi 
Normalization, 3, 6, 18, 29, 67, 423- 
24, 432-33, 437, 441, 449-50, 
476, 478, 486-88, 499-514, 
525 
advocacy, 620 
community, right to live in, 308-310 
community services, right to, 211, 
308, 377 


Normalization (Cont.): 
corrections, 679 
economics, 18 
equal protection, 186 
family life, 29, 387-88, 400 
integration, 501-505 
personal rights, 25 
residential facilities, 339-40, 353- 
55, 505-514 
zoning, 336, 339-40, 343-45 
Normative educational theory, 184, 
230 
Norms of practice, 368-69 
Nuclear family, 65 
Nursing 
as cause of retardation, 33, 34 
food stamps, 49 
nutrition, 33, 34, 50 
Nutrition 
empirical data, 34, 35 
nursing, 33, 34, 50 
poverty, 34, 36 
pregnancy, 33, 34, 50 
premature birth, 34 
protein synthesis, 36 
vitamin B-6, 36 


Office of Economic Opportunity, 213 
Ohio Division of Mental Retardation, 70 
Ombudsman, 619 

Organ donation, 79 


Parens patriae, 6, 359, 395, 461, 479- 
81 
Parent, right to be 
counseling, 13, 15 
empirical data, 15 
equal protection, 15, 100 
fundamental right, as, 99 
incompetence, 9, 13-14 
individualization, 14, 15 
mothers’ rights, 41 
Patuxent Institution, 665-69 
Pennsylvania Ass’n for Retarded 
Children, 688, 690-91 
Pennsylvania Dep’t of Public Welfare, 
565 
Pennsylvania’s Mental Health-Mental 
Retardation Act, 196 


Pensions, 23 
Peonage, 23, 564-90; see also Fair 
Labor Standards Act; 
Institutional labor 
Periodic review, 142, 450, 457, 462, 
470-71, 478-79 
estate plan, 137 
guardianship, 20 


institutionalization, 459-60, 468, 493 


Perlstein, Dr. Meyer, 37 
Personal and civil rights, 4, 6 
association, 332 
community living, 308-310 
conflicts of interest, 26 
due process, 26 
equal protection, 25 
family life, 15-17 
guardianship, 26 
holding office, 25 
independence, 66, 69, 83, 390-94, 
444, 448, 453, 458, 486, 501 
individualization, 25 
jury service, 25 
life, 39, 40, 77, 89 
marriage, 7—9 
mental retardation avoidance, 32, 
33,39 
normalization, 25 
presumption of competence, 25-27 
privacy, 5, 332 
raising children, 11-14 
sex, 9-11 
spending money, 88 
suing, 24 
testifying, 24 
travel, 332 
vote, 25 
welfare, 45, 46 
work, 20, 88 
Persons in Need of Supervision 
(PINS), 604 
Peterson, Osler, 379 
Philadelphia Housing Authority, 57 
Physical barriers, 199 
Plato, 173-74 
Police power, 458 
Popular misconceptions, xxv- XXix, 
5, 6, 215-16, 306-308, 344- 
55, 639 
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Popular misconceptions (Cont. ): 


classifications, 217-21 

colonization, 176 

due process, 205 

effect of, 176-77, 218 

effect on public, 177 

employment, effect on, 220 

exclusion, 183 

exploitation, 8 

genetics, 8, 10, 97, 306-307 

grouping, 217 

homogeneity of retardation, xxvii, 
xxviii, 216 

inferiority, 177 

internalization, 177 

isolation of the handicapped, 173- 
77, 306-308 

legal profession, of, xxvi 

marriage, 176 

medical care, 114 

medical model, xxvi, 596 

mental illness, relation to 
retardation, xxvi 

parental incompetence, 97 

physical appearance, 504, 526 

prejudice, 104, 177 

residential facilities, 315, 323, 329, 
340, 347, 351 

schools, role of, 217 

scientific judgments, 176, 306-307 

segregation of retarded, 176, 183 

self-care, 216 

self-fulfilling prophecy, 218-21 

self-regard, 176-77, 220 

sex, 9, 98, 112 

special education, 218 

stereotypes, 174-75, 180, 205, 443, 
462, 504 

sterilization, 97, 176 

stigma, 175-77, 183, 218 

superiority, 174, 175, 177 


Porterfield, Dr. John, 365 
Poverty, 64 


birth weight, 36 

cause of retardation, 33, 35, 36, 60, 
61 

institutionalization, 388 

lead poisoning, 38 

legislative response, 45 
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Poverty (Cont. ): 
medical care, 113 
minorities, 65 
nutrition, 34, 36 
poor, right not to be, 39 
syphilis, 37 
toxemia, 37 
Power of appointment, 125 
Predictions, 27, 43, 461-62 
equal protection, 231-32 
genetics, 97 
intelligence testing, 231-32 
marriage, 8 
parental competence, 97, 99 
retardation, 17, 435 
Pregnancy, 46, 49 
causes of retardation, 33, 34 
empirical data, 35 
food stamps, 49 
nutrition, 33, 34 
syphilis, 37 
toxemia, 37 
Prejudice, 104, 177; see also Popular 
misconceptions 
Premature birth, 34-36 
causes of retardation, 34, 35, 60 
medical attention, 37 
nutrition, 34 
protein synthesis, 35 
weight, 34, 36 
Present rights 
community services, 196 
equal protection, 188-89 
public education, 263 
treatment, 530 
Presidents Committee on Mental 
Retardation, xxv, xxix, 32, 
34, 38, 71, 84, 86, 146, 212, 
269, 443, 640, 653 
Presidents Urban Affairs Council, 36 
Presumption of competence, 4, 6, 17, 
26, 27, 29, 76, 127, 445; see also 
Competency 
economic matters, 19 
guardianship, 72 
personal rights, 25 
voting, 25 
Preventive legal education, 24 
Preventive support services, 494 


Privacy, right to, 4-6 
deprivation, 94 
legal response, 42 
record-keeping, 242-43 
sterilization, 79 
Private suits, see also Lawyer’s tools 
community services, right to, 200- 
205 
money damages, 203 
Rehabilitation Act of 1973, 200-201 
statutory standard of care, 203 
taxpayer actions, 203-204 
Programmatic research, 440-41 
Prosser, William, 241 
Protection from harm, right to, 369, 
402-404, 425 
Protective intervention, 444, 496 
Protective services, 70, 359 
Public education, right to, 17, 514-15 
ability to benefit, 179, 255, 259 
access to records, 237-38 
accountability, 267 
administrative opposition, 237 
adults, rights of, 262 
advocate associations, role of, 269- 
70 
affidavits, use of, 259 
associations, role of, 268-70 
behavior problems, 257 
board of education responsibility, 
258-59, 261 
board regulations, 258 
bureaucratic bungling, 260-61 
census, requirement of, 258 
class actions, 255, 257 
classifications, 187, 252, 256, 260, 
264-65 
due process safeguards, 260, 264 
equal protection attack, 264-66 
fair assessment procedures, 260 
intelligence testing, 264-65 
language discrimination, 265 
racial impact, 264-65 
stigma, 256, 264 
compliance, monitoring of, 261 
compulsory attendance, 252 
consent agreements, 256, 262 
cost defense, 209-210 
delay, 263-64 


Public education, right to (Cont. ): 
diverse professionals, role of, 270 
due process safeguards, 206, 209, 

236-38, 256-58, 261, 264-65, 
267, 454-57, 516 
educators, role of, 268 
emotionally disturbed children, 253, 
257 
environmental barriers, 208, 210 
equal protection arguments, 181, 
185, 233, 252, 257, 259-60, 
262, 264-67, 396, 419-22 
classifications, 264-67 
„exclusion from education, 252, 
257, 259-60 
fundamental interest, 226, 265- 
266 
rational basis, 257 
Rodriguez decision, 265-66 
equality of programs, 256 
exclusion from education, 235-36, 
252, 257-60 
due process, 235-36 
effect of, 254 
equal protection attack, 252, 257, 
259-60 
institutionalization, 253-254, 
260-61 
irreparable injury, 259 
“neglected,” designation of, 260- 
61 
racial impact, 257 
rational basis, 257 
Rodriguez decision, 265-66 
statutory, 255 
stigma, 236 
guardian, duties of, 260 
implementation of, 260, 270 
individualization, 184, 186, 208, 
234, 256, 261 
institutionalization, 187, 253-54, 
260-61, 437-38 
institutionalized children, 261 
intelligence testing, 222, 264-65 
interim planning, 268 
legislative remedies, 263, 267 
litigation, 255 
lobbying, 269-70 
master, use of, 261 
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Public education, right to (Cont.): 


minimum level defined, 266 
national legislation, 267 
normative educational theory, 184 
placement, 261, 264-65, 267, 454- 
57, 516 
hearings, 261, 265 
least restrictive alternative, 514- 
20 
notice of, 261, 265 
objection to, 261, 265, 267 
regular class, 264-65 
policy guidelines, 258 
present right, as a, 263 
publicity, 269-70 
race segregation, 222, 223-28, 257, 
264-65 
record-keeping policies, 240 
reduction of services, 209 
Rehabilitation Act of 1973, 180 
remedial obligation, 233-34 
ripeness of claim, 263 
Rodriguez, significance of, 265-67 
segregation of retarded, 186 
self-care, 180 
self-sufficiency, 180 
self-organization, 269-70 
social services administration, duties 
of, 260 
special education, 184, 187, 209- 
210, 254, 264-65, 268, 421 
cost of, 518 
class placement, 29, 30, 264-65, 
454, 489 
due process, 455, 491 
equal protection, 184, 225, 246- 
49, 434, 436 
exclusion from, 218, 254 
guardianship, 120 
least restrictive alternative, 516-17 
misuse of, 268 
race discrimination, 248 
weaknesses of, 249-50 
state constitutional provisions, 262 
state responsibilities, 255 
statutory requirements, 262 
stigma, 217 
suspension from school, 253, 258, 
262 
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Public education, right to (Cont.): 
tracking, 223 
unknown children, 258-59 
wards, rights of, 260 

Public Health Service, 281 


Quality of life, 113 
Quality of services, see also Adequacy 
of treatment; Institutions 
accountability, 29, 359, 366, 381 
community services, 212, 357-77, 
457, 505 
contract for, 186 
equal protection, 186 
federal-state relations, 366-67 
health care, 367-73, 378-80 
Health, Education, and Welfare, 
Dep't of, 367, 371-74 
tort suits, 186 
treatment, right to, 546-47 
Quotas, 198-99 


Race discrimination, 222-28, 246, 
248; see also Equal protection 
Railroad Retirement Act, 158 
Raise children, right to, 14, 29 
Record-keeping 
access to school records, 237-38 
computers, 240 
confidentiality, 240 
defamation, 241-42 
due process, 239-42 
employer access, 240 
labeling, 223 
least drastic disclosure, 243 
privacy, 242-43 
privileged communications, 241-42 
school policies, 240 
stigma, 241 
test records, 242 
treatment, right to, 547 
Recreation, right to, 185, 188 
Rehabilitation Act of 1973 
administrative enforcement, 200- 
201 
affirmative action, 197-200 
community services, right to, 196— 
201 
executive orders, 200-201 


Rehabilitation Act of 1973 (Cont.): 
federal contracts, 197 
institutional labor, 581 
job tasks, 200 
labeling, 200 
lawyer’s tool, as, 182, 200-201 
nondiscrimination, 199 
private suits, 200-201 
public education, 180 
quotas, 198-99 
relation to Civil Rights Act of 1964, 

197 
standard of living hike, 298 
stigma, 200 
work settings, 200 

Reich, Dr. Wilhelm, 204 

Release, right to 
competence to grant, 168 
due process, 192 
revocation of, 472—73 

Remedial obligations, 233-34 

REMPLOY, 22 

Report of the Senate Committee on 

Labor and Public Welfare on 
the Health Maintenance 
Organization and Resources 
Act of 1973, 370-71 
Representative payee system, 73, 74 
Residential facilities; see also 

Community, right to live in; 
Zoning 

adolescent intensive training 
residences, 508 

adult boarding residences, 509 

adult intensive training residences, 
508 

adult minimum supervision 
residences, 508 

behavior shaping residences, 510 

children’s intensive training 
residences, 507 

cluster apartments, 509 

co-resident apartments, 509 

counseled apartments, 509-510 

crisis assistance units, 511 

crisis homes, 511 

developmental homes, 507 

developmental maximization units, 
511 


Residential facilities (Cont. ): 
dispersal of, 336-39, 348, 354 
family homes, 309 
family living residences, 508 
five-day residences, 510 
group homes, 120, 308, 313, 318, 
336, 338, 444, 458, 489, 493 

independent living, 510 

licensing of, 309-310, 337-39, 354 

neighborhood opposition to, 344— 
45, 350-55 

normalization, 339-40, 353-55 

room and board homes, 508-509 

social costs, 345-48, 350-55 

structured correctional residences, 
511-12 

structured rehabilitation residences, 
512 

Residential services, 359, 453, 488, 

499-500, 505-514; see also 
Community services, right to; 
Community-based treatment 

Respite care, 438, 475 

Restrictive covenants, see Zoning 

“Retardation” defined, xxvii-xxviii 

Retarded offenders, see Criminal 

justice system 

Retarded person as client, 127-32, 

631; see also Counsel, role of 

Retarded, right not to be, 32, 33, 39, 

41, 44 

Revocation of release, 472-73 

Roos, Dr. Phillip, 530 

Roosevelt, President Franklin D., 288 

Rothman, David, 210 


Safety codes, 185 
Sales, Kirkpatrick, 614 
San Sebastian Symposium on 
Guardianship, 70, 71, 85 
Schaefer, Dr. Arnold, 33, 34 
SCOPE staffing standards, 538-40, 545 
Segregation of the retarded, see also 
Popular misconceptions; 
Exclusion of the retarded 
corrections, 663, 678-80 
equal protection, 183, 186 
popular misconceptions, 176, 183 
public education, 186 
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Self-care 
ability to benefit, 180 
education, role of, 180 
popular misconceptions, 216 
Self-fulfilling prophecy 
classifications, 235, 246 
equal protection, 231-32, 435 
intelligence testing, 231-32 
labeling, xxvii- xxix 
popular misconceptions, 218-21 
Self-incrimination, 448-49, 460-61 
Self-regard, see also Stigma 
classifications, 220 
effect of discrimination, 176, 177, 
503 
popular misconceptions, 174-77, 220 
Self-sufficiency 
ability to benefit, 180 
life insurance, 166 
public education, 180 
Sensitivity, 118 
legal, 5, 6, 26, 29, 39, 117, 121, 143, 
484 
trustee’s, 121 
Sex 
consent to, 631 
control of, 97-100 
counseling, 69 
education, 10, 14, 26 
empirical data, 98 
experience, 29 
frustration, 9 
least restrictive alternative, 10 
non-retarded incompetence, 10 
outside marriage, 9, 99 
popular misconceptions, 9, 98, 112 
stigma, 98 
Shelley's Case, Rule in, 129 
Sheltered workshops, 21, 269, 294-96, 
303 
Shriver, Eunice, 37 
Small Business Administration, 304 
Small Business Investment Act, 298 
Social Security system, 23, 65 
custodial care, 167 
representative payee, 73, 74 
Social Security Act, 46, 47, 52, 371-72 
Social Security Disability Insurance, 
282 
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Social Services Law, 193 
Societal attitudes, see also Popular 
misconceptions; Zoning 
community services, 344-55, 376- 
77 
denial mechanism, 27 
history, 145, 146 
Sparer, Edward V., 39, 181 
Special education, right to, 184, 187, 
209-210, 218, 254, 264-65, 
268, 421; see also Public 
education, right to 
community services, right to, 209- 
210 
cost of, 187-88, 518 
discrimination, 225 
due process, 237, 455, 491 
economics of, 187-88 
effect of litigation, 246-47 
equal protection, 184, 225, 246-49, 
434, 436 
exclusion from, 218, 254 
guardianship, 120 
least restrictive alternative, 516-17 
misuse of, 249-50, 264-65, 268 
parental consent, 237-38 
popular misconceptions, 218 
race discrimination, 248 
special class placement, 29, 30, 454, 
489 
teacher recommendations, 248 
Spend money, right to, 88 
St. Joseph County Ass’n for Retarded 
Children, 616 
Standard State Zoning Enabling Act, 
3NI 312 
Standards for institutions, see 
Institutions 
Standing, 316 
State action, 41, 42 
State-Federal Information 
Clearinghouse for Exceptional 
Children, 519 
State intervention, 100 
State-local power division, 317-25, 
333-37 
State University of New York at 
Albany, School of Criminal 
Justice, 606 


Statutes and regulations, use of, see 
Lawyer’s tools 
Stereotypes, 205, 443, 462; see also 
Popular misconceptions 
Sterilization, 7, 26, 79 
competence to consent, 101 
compulsory, 10-13, 426 
conflict of interest, 13 
constitutional attack, 99 
counsel, right to, 82 
deinstitutionalization, 100 
due process, 80, 110-112 
equal protection, 13, 97 
genetics, 97 
guardianship, 13 
individualization, 13 
institutionalization, 100, 104 
judicial response, 110-112 
least restrictive alternative, 13, 105 
multiple occurrence, 81 
parental incompetence, 97 
popular misconceptions, 176 
privacy, right to, 79 
reversible, 13 
state procedures, 102, 103 
stigma, 105 
third-party consent, 96, 104 
“voluntary,” 12, 13, 27, 81 
Stigma, 19, 44; see also Self-regard; 
Popular misconceptions 
affirmative action, 200 
discrimination, 226-27 
due process, 205 
effect on the retarded, 176-77 
equal protection, 183, 222, 296-27, 
421, 427-30, 434, 436, 448, 
453, 455, 495, 502 
exclusion from school, 218, 236 
guardianship, 130 
popular misconceptions, 175-77, 
183, 218 
record-keeping, 241 
Rehabilitation Act of 1973, 200 
schools, role of, 217 
sexual, 98 
sterilization, 105 
Stone, Chief Justice Harlan Fiske, 98, 
177, 178 
Structured learning, 187 


Sue, right to, 24 
Superiority, 174, 175, 177; see also 
Popular misconceptions 
Supersimplification, 27 
Supported work projects 
Britain, 22 
Netherlands, 22 
non-retarded competence, 23 
Supportive services, 16, 26, 29, 67, 70, 
91, 366-77, 388 
budgeting, 88 
child-rearing, 13, 15, 106 
consumer protection, 359 
counsel, 24 
dental, 69 
economic, 19 
educational, 68 
employment, 20 
equal protection, 395 
flexibility in, 444, 457 
guardianship, 85 
homemaker, 69 
legal rights, 83, 212-13 
preventive, 494 
sexual, 69 
shelter, 68 
state, 84 
Syphilis, 37 
Systematic practices, 21 


Tarjan, George, 32 

Task Force on Law, 633, 640, 653; see 
also President’s Commission on 
Mental Retardation 

Tax planning, 117, 136 

Taxpayer suits, 182, 203-204; see also 
Lawyer’s tools 

Technical Advisory Committee on 
Community Services, 360 

Tennessee Legislative Council 
Committee, 656 

Testify, right to, 24 

Testing, see Intelligence testing 

Texas Dep’t of Corrections, 658 

Texas Dep't of Mental Health and 
Mental Retardation, 662 

Texas Youth Council, 657 

Third-party consent, see Consent 

Thurow, Lester C., 273 
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Toffler, Alvin, 27 
Tort suits 
as lawyer's tool, 182, 186, 202 
lead poisoning, 54, 55 
quality of services, 186 
statutory standard of care, 203 
unborn, rights of, 41 
Toxemia, 37 
Tracking, 223, 435-36 
Tranquilizers, 10 
Treatment, right to, 386-87, 407-416, 
419, 422-24, 448-50, 478-79, 
482, 492-94 
adequacy of care, 549 
administrative remedies, exhaustion 
of, 557-58 
cases, 385-407 
Constitutional norms, 389-99 
cost defense, 194, 494 
cost savings, 547 
criminal justice system, 642, 647, 
653, 669-73 
due process, 192, 386, 390-92, 402 
equal protection, 386, 393-99, 402 
fundamental right, as, 392 
habilitation plan, 401, 438, 520 
individualization, 547 
insanity, 191 
institutional labor, 578-79 
institutionalization, 192, 543, 546— 
47 
labeling, xxix 
lead poisoning, 193 
present right, as, 530 
purposeful habilitation, 10, 20, 26, 
391, 453, 462, 477, 479 
quality of care, 546-47 
record-keeping, 547 
statutory basis for, 543 
undesirable effects of, 407-411 
Trust, 73, 116-143, 522 
accounting, 122, 123, 129 
allocation, 126 
complex, 122 
contingent, 136 
cost, 139 
flexibility of, 136 
guardianship, 123 
living, 121, 127, 128 
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Trust (Cont. ): 
marital, 136 
power of appointment, 125 
precatory clause, 120 
protective provisions, 123, 124 
provisions, 138, 140-42 
purpose, 124, 138 
remainder, 129, 143 
revocable, 130, 136 
spendthrift provisions, 123, 129, 
140, 141 
tax planning, 136 
testamentary, 121, 125, 135, 136 
Trustee 
discretion, 122, 126, 140 
powers and duties, 140-43 
selection, 126, 138, 139 
sensitivity, 121 


Unborn, rights of, 46, 49 
Constitutional rights, 39-45 
due process, 40, 41 
equal protection, 40 
Health, Education, and Welfare, 
Dep't of, 47 
legal response, 40, 48 
property, 41 
torts, 41 
welfare, 48, 49 
Uniform Probate Code, 119, 130 
United Cerebral Palsy Ass’n, 533 
United Nations, 84 
United Nations Declaration on the 
Rights of Mentally Retarded 
Persons, 295 
United Nations General Assembly, 39 
United Nations Universal Declaration 
of Human Rights, 299 
United States Commission on Civil 
Rights, 247 
United States Office of Education, 518 
United States Senate Subcommittee on 
Health, 364, 368, 370 
United States Social Security 
Administration, 73 
University of Notre Dame Law School, 
616 
Urban Institute of Washington, D.C., 
343 


Veterans Administration programs, 
156, 160 

Vitamin B-6, 36 

Vote, right to, 25 


Waddy, Judge Joseph C., 259 
Wagner—O’Day Act, 298 
Waiver, see also Competency 
counsel, 630 
due process, 476 
empirical facts, 476 
premium benefits, 162 
trial rights, 630 
Warranty of habitability, 56 
Washington Ass’n for Retarded 
Children, 521 
Waste, 64 
Wechsler Adult Intelligence Scale, 651 
Wechsler Intelligence Scale for 
Children, 229, 651 
Welfare, right to, 45, 46-48 
compelling justification, 44 
equal protection, 44, 181 
legislative response, 48 
unborn, rights of, 48, 49 
Wenger, Dennis L., 605 
Williams, Senator Harrison A., Jr., 267 
Wills, 135 
competency, 127 
guardianship, 118 
pour-over, 125 
substitutes, 128 
Wolfensberger, Dr. Wolf, 306, 597, 614 
Work, right to, 20, 88, 198—200; see 
also Employment, right to 
Workmen’s compensation, 21, 155, 
280-81 
disability, 159 
origin, 280 
theory of, 280 
World Health Organization 
Committee on Mental Health, 298 
Wright, Judge Skelly, 179, 209, 219, 
2221292 


Zero reject, 29 

Zoning, 309-355; see also Residential 
facilities; Community right to 
live in 


Zoning (Cont. ): 
business use, 313 
city charters, 312 
communes, 330 
discretion, 311, 315 
due process considerations, 311, 
E 327531 
arbitrariness standard, 327-29 
benefit to retarded, 328 
burden of proof, 327 
cost arguments, 328 
factual record, 328 
general welfare, 327-31 
Village of Belle Terre, effect of, 
329-31 
“family defined,” 313, 325-27, 329- 
30, 334, 341 
“single family” defined, 326 
foster homes; see Group homes 
general welfare, 311, 327-31 
group homes, 313, 318, 336, 338.4 
housekeeping unit, 326, 335 
judicial review of, 316-17, 327-31 
admissions, 317 : 
choice of forum, 316 
declaratory judgment, 316 
due process attack, 327-29 
equal protection attack, 330-31 
exhaustion of remedies, 316 
factual record, 317, 328 
sanctions, 316 
standing, 316 
writ of mandate, 316 
legislation, proposed, 336-38 
licensing requirements, 337-39, 354 
master plan, 338 
medical use, 314 
models for zoning ordinances, 337-38 
license procedures, 337 
mathematical formula, 338 
non-profit housing, 337-38 
public utility regulation, 337 
normalization, 336, 339-40, 343-45 
permissable objectives, 331=32 
personal rights protected, 332 
right to association, 332 
right to privacy, 332 
right to travel, 332 
right to treatment, 332 
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Zoning (Cont.): 
police power, 330-31 
popular misconceptions, 315, 323, 
329, 340, 347, 351 
residential use, 313, 321-22, 341- 
42 
defined, 321-22 
restrictions on, 341-42 
residential facilities, 185, 335-36, 
339-54 
dispersal of, 336-39, 348, 354 
impaction, 354 
licensing of, 309-310, 337-39, 
354 
neighborhood opposition, 344- 
45, 350-55 
normalization, 339-40, 353-55 
prejudices, 349-51 
. social costs, 345-48, 350-55 
restrictive covenants, 340-43 
constitutional considerations, 
341, 343 
contractual basis, 342-43 
easements, 341 
enforceability of, 342-43 
“family” defined, 341 
state action, 341, 343 
school for retarded, 328 
special permits, 314-15, 337, B39; 
340, 354-55 
appeal procedures, 315 
conditional use, 314-15, 323, 
337, 339, 354-55 
discretion, 315 
hearings, 315, 339 
land use, 314 
popular misconceptions, 315 
procedures, 315 
special exception, 314 
standards employed, 315 
unclassified use, 314 
variances, 314, 340 
state agency immunity, 335-36 
state v. local control, 311, 312, 317- 
25, 333-35, 337 
administrative regulations, 325 
city charters, 312 
conflict with state policy, 334-35 
extra-territorial impact, 334-35 
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Zoning, state v. local control (Cont.): 
home rule, 317-18, 333-34 
legislative intent, 321-22, 323- 

24, 337 j 
local interference, 185, 323-24 
local veto power, 320 
municipal supremacy, 318 
pre-emption by implication, 325, 
333 
state law, 311, 312 


Zoning, state v. local control (Cont.): 
state law pre-emption, 317, 323- 
24, 325, 333-34 
statewide concern, 319 
“suspensive yeto,” 334 
tests of pre-emption, 324 
vagueness of standards, 325 
variances, 314, 340 
Village of Belle Terre, effect of, 329- 
31 
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